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LICENTIAE,
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AD REGINAM CAELO-
RVM. AC SVPPHCVM

P ATKONA M .
•

;

DEDICATIO SyPPLlCANTlS-

Ommentmaad d Ia-QM SacrofanH. BccleJ. tlbi offero , 0 ^eata

'

Parensy^irfacuncla Virgofibi,cmHs Vtta inclytd cun^las iUuJlrat

Ecclejtast^uod munujculti ut eleganter offeram/nultiloquio miH
coram te,oj>us non eHsquia tihi^cui ojferojnontm orej pum cortk

faQafOhlatiofliMti/^mnimo^^cordiijmffs^^Hdmoferist dedicn

tio tihi accefta ex. Offero ^ieri cor, <t ofusjed (p.os ipjum meim Undihus tuis

offerOuFtrumtamen^ Domina^puer egofum ,^ nefcio loqui,fac Unguam meam
difertamint€rctfsionetHa,apudeum^ coram qnopottnt tSgqui linfftas infantium

facit efie difertas, <T dtctt bomintmfcitntiam: VHata os mtum, er impltillud,

lavdihus tnis imphy quarum trJitota ditpr^ctnia cdnttm^ <^ linguis hominum

canttm,<s>' ^ngdoruniy pars jud dttrit, maiorerit , o- , qud non detrit , homi'»

num, Ct* Angelorum laudihus maior tlrit, lgttur,VirgoJufctpe
,
quod offero ,

fr^dU,quod ohfecro . Quod fl ofus non fufcipis , quia acceptione tna dignum

cfus non ejiyfufcipe offerentisammum ^fufficit cffertnti , fi offerentis fujcipir

animum. Tiafufcipe,pia prnisla ,pia tu mihi dic , VA LE, ^ egofuppUx

tibi. A V E.

- » • .

AVE MARIA GRATIA
*

. .. PLENA-

PROt
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PROLOGVS AVTHORIS, AD LEGTOREM,
cumbreui tocius operts Enchiridio.

- ""^^1 N tibi proferimus, humanifsime Lcdor^ Commencaria
hjecinu,C.clcSacioranii:,Ecfler.promi(ra nuper in rclc-

6tione noftra ITitixfi non nupferiCyD.de condicionib.de

demonitr.quxhoc eodcm anno edidimus.Quae rele^iO|

aliquibus noftrorum^ftudijs fuis vifa indigna^eo^vt au

dioynomine^qu^d^non cam praAicas>aG forenfes^quibus illtfunraddi

^i^qua fcholafticas<|u«ftioQesincu)cec.Parcancmihi ^^uiitaiudicj^-

uerunc de releAioneilU^cota non perfpexerunctficnim perfpexiiTenc»

vel fakem parcem vnam>qu« fer^ toca pacrijs quiburdam l^ibus ex-

plicandis applicica eftyforcafsis^in paruo opufcuio no paucas nec parft

vfu frequentes quxftiones compcrijiTenCiA: quideaiic|uas,ii non ada^

mufsim difcuflas^noue ( cjuod mihr pro cenui faculcace mea facis fuic

)

excicacas.Kunc ergojdem decommentarijs his iudicium vericus^eoru

veluti promptuarium quoddam^ fcu breuiloquuni argumenturo prae-

ponere hic,ftacui .qub,vtriunque ciarsisLedbor>(iquidinhoc opere , 6

re fua fic^conijcerc facilfe porsttPrim6 igicurpbft operis prjeluaiu/eu

pr«facionem,vbi dc teftamenci ongine,dcc)ueiIlius incroducendi cau

fa inquiricurxommcntaria iftain ienasparces diuidimus,fingulasfin-

guliscommcncati tcx.verbis accribucas,ac vnicuiquc earura, ad mate-

riam dc qua ibi^peculiaresfuos fubiungimus. §•§.

Prima pars fpediac ad priora tcx.vcrba
,
hnheatVnusqui/que licentimi

luxca qu3e,percinetad pcrlonas eoru,quibus tellandi licencia,iure non

cftimpartica.Sed in inicio parcis i(lius,( cjuod prxniiccere oporccbac)

dc ipfius cexc. incelledlu agitur
,
dcque legaco inccrco, eccleli.^,ac pijs

caulis alijs relid:o,in quo tresincerticudinis fpecies difcuciuncur

.

Primus §* de impuberibus eft,An tcftari pofsint ad pias caufaSjvel pro

ximi pubcrcaci , & cum cutoris auchoricace > An lege
,
confuecudine,

vel priuilegio id pofsinc ? Ec an rex pubcrcati proximus ^ Secundus

prodigum definic,cum co camen au.irc agic , dum tcftamenci Fadtione

illi intcrdicic, ecia ad pias caufas, &: inccr libcros fuos . •i' Tercius in

muco loquitur,& fimulSurdus audic in co, quomodb tcftamcnrum Fa

cercpofsit. Circa quod,DigeftorumitiS , nouanue luftimani Impera- ,

lorisconftitutio,ad quam lcx noftra rcciucicLirjCxp icacur. Ec quid ia

iniUte hismorbisaffecl.o * De fnrioio^oc crco p.iuca hic infine dicun'-.

tur. * Cum quarco.§. communicat cxcommunicacus, an pofsiccefta

• ri ? an ad piascaufas minus lolcnnirer - &,quid,ficonditionc. auc mo-

duimiflaiu laciihcia pro ie ofFerenda praecipiecemaddac in fine,de

§5- vlu<
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vfucariofnanifcfto. 4- Se<]uens,decoDdcmoatisvlcinno fupplicioin*

fcribicur»vbi,cani dc iure antiquo^qui^m rcceneiore, dc Luficano regio,

lac^ cradacur dc damnacorum (lacu^Sc celUmcncis^ ncc non incidccer»

de concra4^ibus,dc alicoacionibus illorum,ac dc lcgaco illis reli^o. 4>

Dcporcacuml .fcxtos porcacjsirci ccftamenci Fa^ionem^licDacionem

bonorumfquae poft irrogacam poenam icquifiuic , clcAionera, ac ad

empHyccufrm nominacionem.Lcges Rcgni adducunrur iimilemanti-

quas deportationi poenam inducentcscNoua aiia difpucantur de depor

tato ,6c fcruo poeux,apud exterosteftaotibus. * Scpcimum 6t vltimil

iftiuspartis.$ filiusfamiliaefibi acquifiuit^qui tamen^ioeb teftamcnti

fa^ioncm non obtinuit^quia quidquid olim acquirebat>pleno iure pa
tri fi]oacqiiircbat:hicigitur dt iureillius multa tradunrnr tam circitce

flamencuni,c^uim circaTtramque donationcm ab co ex coafenfu pa
tris fui fad);am,5c aliahuc fpcdfcantia.

• Sequitur dcinde pars fccunda pcrcincns ad ccx.ibi, hbtr pt SiyfuSy in

cuius initio agicur dc numcro teftium in tedamecis requifito, eiufquc

rationc.Noue intelligiturinfigne quoddam Poncificij iuris rclponfura:

dc intcUedu C»ierarci alccrius late inquiritur , inf^rta matena cclcbra-

tioniscontra<fluum,ac emphytcuticx nominationis,in ceftamccisicir-

caquam,nonnullahaudquiclemvulgaria,ad conrimune ius,& rcgiu no-

firu diicutiuntur. Ifliuspartis. §. primus milicat (ub tefiamenco mi-
litari. + Sccundus cum rufticano rufticatur. An ver6,in illo,pro mili-

te-virilicer pugnetur i 8c in ifl:o,pro ruftico haud rufticc agacur- iub pc

rici Le<ftoris,pra(5tici,vcl fchola/lici,iudicio mancc. + Tercius dcindc

§.ccftamenca parcncum incer libcros niinns (olenia commendar,cum
horum ilhs debica rcuercncia. + Quucus&: vlcimusquxric , an rclidta

inceftamenco minusfolenni nacuralicer debcantur ? cuiu< occalionc,

cum aliquarum legum inccllcdtu dilcuticur,an, talia reli(^^a per errore

foluta,iurcfori repetantur?&,an,non foluca,iure puli dcbcantur ?

Parstercia poft hxc ne<l^itur illisinnixa v<erbis, fanclifsimo, tathoUco^

yenerabiliqui Condho. Partem hanc ijs impertiuimus, qui pcrronjc fux

incuicUfVcl fauore^ex ccftamcnco minus lolenni capere poflunc » poft
priorcsdua^inqQibus agiturdc.perronis,teftandi hculcace caretibus,

Sc de perfonisminus [olennicerceilarivalc^scibus. iftiuspartis initiu,

£cclerix,vcdigniori,debcbacur,ac pix caufx in generc,circ4 relic^baii*

lisinccftamcnco minus rolcnoi:& dc cohxredisin eo extranei adie-
.^ionc^depupiilari fiibftiCutione^dequ^piacaufa vulgariccrfiibftifuta,

hicagicur»cum altjs,adfiiij infticucionem,cxhxrcdacionemyac prseccfi

tionc in teftamcntopio. 4« Poftca fpecies aliquas pietatis,fequentibat

capitibttspercufrimus«tncerquasprimu paupcribus damus* 'i^ Sccudfi

fcnii*
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feniislibereatedonatis.^ fiertiuSt de dote eft j cuias caura^rempcr pu« .

b1ica,aliqiiandb pia,enaintiatur,ad diilerfos iuris effeAus inde nafcitUf

ros. ^ Oocibus&nupcijs miferabilisviduacpuenienterfuccediCi qua-
-doquidem,extrema gaudij,luAus occupat.Illa^mi/erabilem/eroper« u6
tamcn,in fibi reliAis»miferationis iure (emper frui. $.<]uarcus oftendit.

4- Quiocus meretrici contigic:probatTer6,tali mulieri r^liftum^aliqua^

curpe cenfcri, ica|VC fraterna querela dignu fic , aliquando ica pium,
vt,(5c aUjspix caufac rdiilis prxfcrri,debeac. 4- i?cxtus,ftudio(orumcft,

(pradlicc dicoUed illorum praccipuecjui facric TheologiiC ftudijsincu-

unc. 4- Scptimus & vlcimusrelidiapro maleablacislaudac.
'

AdditLir pp.rs quarca ad cex.in vcrbo ,decedensy cuius renfus explica-

tur,eiujc]uegratia cxquiritur,!! quid de rolennitatibus lcgu , teftamctis

tcmpore mortis fa<5tis , iure remitcatur ? qua: inuefligacio in ius noftru .

'•

rcgium protcftamento nuncupatiue fa(5lo,ne)n ociose vcrcicur. Ec hoc

in iftius partia initio; duo deinde eius. §•§• fubduntur. * Quoru prior,

jnFaufto peftilenciae cemporc tcflamcnta fa(fta,aut ctia malo iplo mor
bo infe(5ba,pro parcc vtraque ventilat,ouius praxim , non multisabhinc

.annis,in regno noftro,& in ciuitate noftra cxpcrti accrbe fuimusj faxic

D©us,vc ea, qux tunc apud tribunalia noftra crebro flrepebat, exulab

iliis in pofteru fiac. + Poftcrior& frequetc,& fclicc cocincc praxim, efl;

€nimde dirpontionciUius^quivolens,mundo moricur,vc Dco viuac.

Sequens pars quinca verfacur circi res vkimayoluutereli^as^ ad ex
plicacione,& ornacum tcxM,honorutnquoid optaMerh^relfnquere,quoTam
verborum (ignifi.cacio,& fcnfus^n initib ezplanacur , luggefta quacIUo

nc in rei propriae legaco,an,quam velic , eligcrc pofsic parens in parcem
^rbicrio fuo commifTam , liberorum legicima in alijsconftituta i foro

fatis vcilis difpucacio. 4* Nec minus illa eft qua. Primus proponiCyde
inuctariohaeredis,inquo>mulcarcribuncur^dcdmuneiuSydc regiuper-

tinencia* ^ Multa icem in fecundo,qui bona ex parce,vcinambene, ius

regni percradtat,cam,vbi agitdeimmobilibus ecciefiae reli(^is,qua,vbi

dein(ticutioneCapeli«,cui,deiurepatronatus pauca quxda fubijciun*

tur. 4* TerciuAe vidmus difierit de rei alienae legato, ecclefiae , ac pijs

cauns reliAojcirca c|uod,noui,viium Pontificij iuris refponfiim ,'ciuiie

alterumjVtrumque maceria hac 8c difEcultate celebre^explipatun

Sexcam Sc vltimam partem iUa tex. verba libi vendi^ant , <9* uon fint

caffaikdicia eittfy6c feliqua.Qu3e , non calfa in tex.efle , in inicio tradicur,

• cum reliquoruii) incerpretacione,ac iorium quorundam indttecbu

«

Deinde in S.r.ad verbum iliud t€X.arhitriumy fuccedit difputatio de di-

fpontionevlcimx voluntatis,alieno arbicrio commilfa, de quaBar.Ac

alij hic,ego parum ftifiiis^aG vlcra pirogrcflus
,
(ingula iurisrefpoAiahac

• dero
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t

. de re percurro^Cfuncautetn illa^ob infigoem diflSculcatem gymiianjs fa,

tis noujfcholafiicis expedit hic tradatus^fed^quod prai^icis /eruit ) de

vlcinax voluntacis executore^eiurqu^ arbicrioy bonorum diftributione

commina mox fubiungo. * SiSecunduscapcacoriam Voluncacem Hbi

capic,&: forcc,licct breuis amplam illam totam compendiocapic
, prXT

iercim in inueftigatione rationis^ob 4uam,iion in condicionecanciim>

vc in turpibus alij s Ht/ed in ipfa eciam.difpofitione vicietur , & ^an va»*

icat in pijs caufis? traAatur. Tertius tandem Sc vlcimus. §. qui fi-

neai huic cpcri dedic, de eoen; , cui , roors nacuralis, morcalis vicx fi*

ncm non deditjdum abiila,Dei miraculorefurcicacus , feciindx manet
obnoxius-.dc c]iio,c]uia Scribcnteshic, & alibi non raro egerunc , & nos

• agerc,prxlens inftitucum exporccbat De illius ergoteftamenco , bonis,

. Sc coniiige tradatur^qu^ftionibus alijs fubicc^lis . Qux, ficuc & in pr.e-

cedciuibuscapicibus adla^^mnia hic,vcl fummricim 6^ pcr trafcnnain

afpicicnda.proponi non pollunc, fed ea tancuni perftrinximus; quAC,in

vtioquoquc illorum principaliora cumiinc,alioruaiibidem aditupr«

buerunc,6<: occafionem.

Quod fiilla,non ita accurate,vc oportucraCjhictradlari^quir^uiscen,

fcac,audiac Euripidacon illud in Hippolyco,

(Itu bonafunt , fclmus , '(^ co^nojcmus ,

0 peribuf non eUboramus,

Siver6,me nudijshifce meis,do<5lorum mihi beneuolenciam, acfludia

demereri,nouero,& mead alia cxcitabunt,&egoforranalios,ad me*
* liora alia,noua dc vetcra de thefauris (uis in vaflam hanc iuris roolc pro

ferenda,excitabo £tquidem,uciraltem ex hocjaborem, quem in fcrl'

bendo alij impendunc , Sc fi fcribendi munus eo exaifle non impleant,

parui pendere viri doCti non debent,ciim,veiad hocjabor hic incerd^i

proficiac,qu6d,aliorum i n idem difcipiinam non rar6,ncc Hne magno
interduni Reipublicae cmoluniento commouere, foleac » iuxca iliad

Hefiodi,

y ditb, Tur^efed, htnc probibere manusjtnckmhe labori :

ib.h Forjhatt adftudlum torfcntiafeciora y^ertes^ ^af^
»
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INDEX LQCORVM IVRIS
qViE IN yiSCOMMENTA-

lijs cxjplicantur. -

• * *

£x digefto veteri. t

fjt.nnm.i.fol.2.

.

L.Lum prtctor inverficul. non nMtem om^

nes /.(i; iHdic.i.p.^i.Hitm.6.v<r&ai.

jltque ica.fol zy.

iumqtuttfol^^.

L.^Natur.Jiter, ^ final.cumleg'fequftu £,

decovM^l. iudcbit.i.p.§.^.u.9-f.loo

LMhdJ.de vmori.d.^.^.nHm.ii.f.ioo.

X. Psfmanui^^ .qngrt^autm ff.de inoffi-

ci9i.itR4Mmt.i.p.^.i, nu.f.fo,ii7.

• col.i.vtrfic.Qaare jic.

L.Chm is §.yi tiufirr.jf. de condid» ini».

bit. j .p. § .

3

.num. J .J.& 8./0/. i z 3.

L. I urisgcmium. § fi ob malefictuni ne Jiat

f.de fad. 5.p.§,J,»ttni.8./«/,i3'. «/.

I^Mdc winiiuo.J^it CMttrslkiid, Ui^fi
^iM/f.jiwm.j./o/.iSj.

M Ugt.jfAocM.ib\djmm»io»

Ex inforciato.

"

LJsique cMm.§.&deportJti,ff.de mili

'tar. rcjllimi.in prxfation. nu.^.fo, 4.

Z.. ji 'depttrtatitht verficulft miietjf,4»U
gdt.ytbtd.

L,TtflAmentifoRio. ff.deteHimm^ibid*

nuni.io.fol.d'

L.Si-quiffiruut»^. Ji inter duoi.ff,dt leg4.

1 I p.init.num.^y.fol.i^.

L.&uibusff.de r§lt.ibit^iSi.nu. 5 1./«. 14.

£.lfniiM.f.

I

.f.deMnms tegat. d.nu. $

infin.

LHu qw.%.diuus
jf.

dttntorib»& cur*'

tor.dat.abbis.i.p.%,i.4Um».t.'Ht§xtAm

Eatamen,fol.i^,

L.Ec muliert.ff.de curjtor.funofvel arijs,&c,

d.^.2.,exnu.lo. vfque adi^.fo.^i.cttfeq.

. JUIMVmUUri^. i» mititgt» teQament.i .p,

^.$.giiw.5.d'^./^.)^r.

'ISx minuri:ffMmitit4r.tamdt. i.f.$.5
MrM.x./&/*40.

£.Pii«m exfamiliajitt princif.g,diUgm,Z*f

p.init.num.ip.fol.yq,.

L.Cum pater.^.aJilia.JfJe Jeg.i.ibid.^ nn»

3 L.verfteuL 1» dUroJol.Ji,

LJ3mm.jf.d$ tmlmf.HSUmem.:..p.^,uu,%
" verftcul.-Hos autem. fol.y^.

JLJinAl.ff.de militar.te^ument,d. §.j.nu 6.ver

fc.Ctrc^ quod,fol.jj,^ nu.iH.fol.^l^

L vnic.ff.de bonor.poffef.tx tejiam.mili.ibid.

L.Sipupillus.Jf.adleg.Falcid.& l.f eius pnpil

U.gM8Xt*TtiMl,i.p.^i.Hu.9.f.ioo,

l.Stfitrit.f.dt mb. itH».^>.§.x.iiM.i8.J|M.

iio.fo/.j.dr^.

I. 5 § ji duobutijfJc adimmd, Ugg$,d,fiL

lio.col.4. '

L.i.§ fed fi libertus.ff.fi quid infraud.patrot

fad.fit.yp § ynu./^.fol.iiz.

L.1.ff.de opttoii.Ugat. 5 .p.init.nujq.fi. rj tf.

t»FiUmfamilim.% dim.uf, d»l^m.i.S*f,

§.2..num.i.,fo'l.i7i.

L.j1pud lulianum.^ conHat. ff.de legtt,^, f,'-

p.§ l.nu.i^.&feqaentifol.iSl.& feque,

\L,Illa vtslitutio. ff.de bttred. iniiit,^.p.%.i%

.
.. num.6 Jol.i^o.

fiiu8§mprmamn^mi,tit,ihUMnn.y,

L,i.gM Ugat.t, dt^hmmti i ufil.t

&fifuemi.

L.Ftdttcmni^ % ficfideicfimmiffmn,f.de U



giii.yibld.num.

1

5. &.duob./tqiUtttib.Ji>L

i^^,(jr fiqucntt.

L.Senutus.§ legMum.jf.de legat.pl im, ibid, .

JWIII iS./o,'. 154,

».«10«. 3
/cr 199.

Z. Intcrcidit.fi.de (i'nditio».(stdt«tai^At,6i

f § i,uuiu,^.fol.xoj,

Exdigeftpiiouo.

T .Le^e cbuenirt, f.ditettwr\fgnijlcat. ik

^^prxfut. nam. 5 infnfvl y(f nu,6/».4.

L,ln metjUum.fdsiur.ffc.^.f.^ J.mun.l^.

r(rfh\ Kec ohliU.fol ..]^.

L.k.liuijitmilui. pjji iiutitn.
jf.

dc donu-

tionib. i.p.^.y. nuwero i^.rerjic.fn^i-

neiiiUttimal,ffl.^B.

l,,!» 'ferfiium.%.gemtatitir.f.de reg.iu,6.p,

tfttr.Rftjf.S./fr/.iSy.

L, riihicontfliijfuria libertst.JfJe fideiconin if-

fitr.lih>t.:t 6.p.§.l num. 10. (jT dMoKfi'
quctUih fol.l^^^.O fequenti.

L.Kcn n li patre,& L cum dui f. dc diptin.

(rjofilimiiureuerfe.f ^.yiiu.^.f. 204.

"XT Lpinn.titul.zi.qni bxred.fnjiit pof.ttr'

fic.Kec n.uniciptd. i.p,init nii.18. ver

Jiiul. Qujre pr«-if/:?.i fc4. 1 2. (f ftqutnti.

lKtitul.de tcjluinent.vcrftcul. Mutus.L. i.p.

§.Z.N«m.z./o/.xS.

Ind^tttfieul, Mutns, ^tfffcul Jn teflamt'

tiu t*fi^i,nm,i^&yftt.^^,,& ft'

(fucnit.

Ineul.titul.verficul. Filius famili^. i.p.^.J.

ttutn,i,(r 3'.foLji.(ruuii}.},foi.jx,

ExCodicc.

T Di ui CtnffMMini. C.AenmrMAtber.i.

p iutt.num.2,. fd.^.

L.I.C. dc fucrofintl, Ccclef. i.p.init.num,^,

1 c. c,:" iiuiu z y.cum dnoh.jequh.

fcl-i^, 0* ^.p.init.uum.i.fol.i}6. (rfe-

qucnti. Et ^.p.m/V.mfW.i .(^ 2./0/.184.'

&fcqucnti. Et iium.^.6 &7 .fol.l^6,(f

fequoiti.^t num. l l,fol. 1 8 8.

L. fi quis ad dtcIimmdMt CJe Epifcop,(/rct*''

rie:vp.iittt,nnm,^6.f»l*iS, tol,/^

L,i^9dfii$fifo,C.de donat.ante nupt,i,p,^l

»i«/JH.i4 verficul. Et jane,fol.i6,

L.l.C.de bon.profcript. 1 p §.6<J|^ni.X.V«r-

ftcjuutuium qu£ fo/.^S.

L.Ciim v.iiltaC.de ton.qu£ liber.i.p.^ J.nu,

J4/0/.J5." •
'

jLjIIm/. Cdtfideiemniif. t.p,lidt.nnm, tCm

.
/«WS.dP iiii«.37./o/.74.

. L.Pofi niortem, C.defideiemn.iS iHdMmu

5 4 /"'-7 3-

Lfnal C.de ttjlamin. t.p,^.i.nu,yfol,^^t

. (st nu.J ,ctimfequ(nti jil.%6.'
'

lt,Hte eenfultifinui . § «x iiiiperftdo C^dett'

fament, trl,fmiA,'C.fdmti, trcifiuni, x,

'

p.§ ^.num,i^.f^,$6,

'

t^Fideicommipuni, C.dtemitilXt,indetiu

§ 4.wmii.ioi/i)/.^oo.

. L.z C.fiaditerfjolutton.num. ii.d.fol.ioo.

L Contra vcluntatem. CdtteSlainent. §•

%,Hum.i.fol.ii6,

LfmtA» C.det^emtlitJtunnmifi.yp.^. IMU
l$,ftt,fi.o.e9t,l.

L.fiqii4ndo, C. deinof^cios,t^t0aenu 4>pi$*

l^um 7..fol.i,\]/

L.1.C dc bon.iv.iitci u. (T /. Qj/oJfcitit. Cv dit

bcii.quic lilcr. i/.§.i.»i(»i.ii /0/147.

L fnal.invcrpcuLjmitro Cidfcnjr. Conf»

Ttrtult,(T t.find. Ceommun.defuicefiion,

dMum. 1 1 ftrficut.ftd &fi .^.fot, 147*
L,uCdt commun,feru. munaMif.ypJfnt,vn,

6 ,foL 1 5 4" &foLfequenti.

t-Hnai S Hcentia dMiJa. C.de iur.delltfttMd,

<^ .p.§ i,nitm,ii.foLi6^

.

L Cumaiicnam.C.de legat,
5 p. § ynum.y

/tf/.i8o.
• • •

Ex Authenrfcis.

A yilt,'fidhadie, C.de dortat.tnttrw,&P»

•^^xor. § 5 - /0/.40.

AUth.pKiht^rcs.i.C.de epifcop,(r citriCti.p»

§,7.«Hni.6./o/.J2,

Antk,
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jutbJ: tejlmcnt.iinperftft.%. Et ft quidc col-

/dt.8. Et Auth. Hoc inier liberos. CM K-

Rmsent. z.p
. § 5.num. i o.fvl.^^. .

•

dMihMfm&ifim.Efifcop.^. Std& bocft^*

fnttijnrficul.fiiui.cM»,9»$,f.§ l.Mi.8«

(r f.q-temijol. iiiin.iS. ntfcid,

Q^od & ipfum,fol.li^.

Jutb de monitcb. § illud ^uo^WtCollat,!,^

p §.1. imm.^./y/.i^},

jvtb.de bdndit.&' Fiddif.§ fiurhnonffCC'

.. fU.&%. /MichmUf c«Uat,i. 5 .p.§.i. m*
i^^frfc,fUpm,Jol.t69^ .

Ex Infticutionibus. ..

§. Sednec huiufiiiodi^iuil. de Ug4t.l,f.iniu

num.\i..foi.iy.

§. rHtttrMum^MtJtum. iyd.fol.ij.

^QiiiBi^h, d$ miUtar, tifiMim,t.p,^.^,

mm.S. fol.^6.

§./•«/. defideicommiforJkrtdit4i,t.f.iiiu,

num.final.fol.y/^.

§. P/iin(, de militur.teflament, z,f,^.l.ntt,l,

verficHos autem^fol.J^,

Princtp,d€€0cmlikcrt4ttCM^ Ivn. AUlrfil*

5 .j>
.

§

.i,nnm.t^, /b/.i£0.r«/.t.

i$^&fifnnui,

Ex dccrctalibus.
*

C, R'q**'fifiiy de tefiament. i.f.init, num.^o,

& ^i.foL2.z.&ti,

CCum efies,eod.titul, l.p.iifft.nii.I^.d* 14>

Jot,6S*& nu.i7.& 1 8 .fot. 66*&filMtiti>

C. Peruenittdefid^nfiorUr. &.p.§.i.iiiim. 18.

fol 80. in fine,

C.Cum fcimuSyde regulartb. 4.p.§.z.liMffl«8*

verftQ, Verumprioryfol. i'^^.

C. tUtntnofierJk ten4ment.l.p.%ymi*t6'

&fiquenti.fol. 185.6*/;^MMirf.

e CtofiH. nLnt. 6^.%.tjHin,i,foi,t^$,

£.x Dccccco*

C.Tuturam Ecclefum. 1 2..qu£sl. i . 1 .p.tAit,

nu.2"infin.fol,^. &nu.ii.fol,il.

£x Concilto TrideQtiQQ^

Sefi.z^. f.4 de reformation, i.p.init, nu.^o,

verficu. Q^odM,fol.i6.
Stf uid.de r^t4rib.c,l6,^.p.§.z,mntit%U

Jot,iit,&ftqnentL

Ex lcgib.RcgniPortugallias.
lih.^.titul rlt.i.p.%.t*»u.^utdfin,

^^cum tribusfiqmntfoLio.

Ord.tih.^,ttt.ioy '^.6 num.6.d.fol.lo,

Ord.lib.^.tit. 8 1. §. 5 . 1 .p. §. iMm,%.nrft.
Vondero^fot.y^.

Or4.ijff.8i.§ 6.\.p %.^.n,7,Jo,^%J&%if.

init.num.ii.foLt ^6.

Ord.lib.z.tit.i6 § zd.d ^.S-num.ij, cnm

fequentib.foL/^^ . & fequenti,

OrdMb,^tit.%o.i.finaL z.p.init.n. iyf.i6

prd.tib,4.tit.p.^.j.tbid.n.z6fo.69.&70

6rd.d.tit.i7.l.4. d.nnm,t6,infin,& daob,
' fcquentib. d.fol.jo.

Ord.d.tituL^J .^.final. ibid.num.^o.fol.ytm

Ord.d.tituLj7,%.z. ihid.vcrjic. Vnde.

Ord,d.tituLi7, in princip, & in ^i.ibid.nn.

ii.&fequend,

Orj./i>.4.tfr.85. §. 8 . i.p. § . i .11. 6.yerfcM
url,JoL77.& miii.2.8.)b/.8 3.

0ri,/f^.4«tif.8^.§./>;nMfr. i.p.§.z. num.^,

nrfic. At ver}»
,
foL 8 4 . nwm. 4 ./ /. 8 5

.

Or^f./i/^.^.rit.So.^.^/w/. ^.p.init.nu.6.fol,

ilJ.&fequenttf&num.l^.foLij^o.

Ord.d,titiit,io.pertot, ibiijmm.7.&daob»

fiqnmtih. dfoLiiZ.&fifntnti,

Ord.antiq. hb .i.tit.67.%.6utdJin.&nou.

eod.Ltit.i7,%,ZMfi.4 f.§ ».«.13/148

Oi-J./f/ . 4 frrii.97.§, i^. ibt.nn.i^Jo, 14^

&fequenti.

Ord.lib.t.tituLSj.^. S. 5 />.§.i.nii.iz.d'

fequenttb.foL i6z.&fiquend,

Ord,d,titut.S7,$,9dbid,nnm.tt,nrfic,Qn4

re.fol.i6S'

Ord.hb.i.tit.6z.§.i^.^.p.§.i.n.i6.f.J66

Ord.lib.z.tit. i^.^.i. yp,%.t,nn,li,&l2.

fd.ij^.tr fequcnti.

Ord.lib.i.titul.sz,^.^^, d.%,z. nume.ij,

foLxjj.

»
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INDEX RERVM NOTABI-
LIVM qViE IN HIS COMMENTA-

rijs continentur. :

(F^y^ bfolutus ah excommuni-

\ c^.^ catiomsfcntetUproptcr

inminens periculu ab d

lio facerdote qua a quo

alijs de iure poterat,im

pedimeto ce^unte dcbet

cora illo cdparere,a quo

a^foluiaUas poterat. ^.p.in iMtM.il,ver-

ftcul. Dcrtque, fol.i^o.

Mcrefcendt ius non covipetttpide cauf^tx teftd

tnento minus folennt,quando defcHa ponio

cobicrediSyaJpictatisfubftdium no pertinet,

i.p.§. l.num. i4..infin &fequ.fol.li^.

Accrefcendi ius inttr piascaufis non rccipro-

procum aliquando, ibid.& nu fequenti,

Accreficndi ius inter cobxredes aliquando non

compcttt pro portionibus tn innttutione da

tis. ibid.num. ly.fcl. 114.

ASius pendentia non debit plus operariquam ft

feqneretur effeHHS, i.p. ^.y.num.y. rerftc»

Sed etfi.fol.^ ^.

Adtnptio lcgatijub.conditione, fi hxrCS vo
Jucric, w/, (i Titius voluerit, inuti-

liseft. 6^ ^l±nume.it,v(rfic. Denique,

foLt9i"

Ademptio conditionalis legati differt a refclU'

tione conditionali.num. i yd.fol.iip,

Adcptiuus ftlius non exctudit fubftitutum.l p,

%,^,nu. ii,ver(tc Qua rMione.fol.47.

Aduocato reliiium fub modo, vt patipenbuspa

trocinetur^ad pias cuufas rtUHum iudica-

tur, 6.num.^, in ftn fol. i } 3.

jlUena res legari potcft » & tenctur k^rei rem

ipfam prxftare,ft domtnus cam iufto prctto

vendere veUt,aut eius ^ciiimationem. 5.p.§.

i.num.i.&i.fol.l79.

AUen£ ret hj^atum ignoranter reUcium eccU'

fi£,feupijs caufts,vaUt.d.ntim.zJt i.non

tantum iure ciutU attento,fdetiam Cano»

nico.num 4. /o/.i8o.

AUenz rei legatum igiioranter relidum fon-

iuniiis perfonis,(j vMc amico, vaUt d.nu*

l .& 4./o/.i8o. Umiia vtin num.6.

AUen£ rei legatum ignorunttr bomtni paupt-

ri reUHum pietatts intuitu, valet. num. £.

W./0/.180.

AUen£ rei U^atum ignoranter coniunil^e ftr»

fonx rtirdFum non valet quando mb b^redc

iCque vcl plus coniundo tclinquitur. Sed

pijs caufis reliaumfemper valtt, nHm,6,d,

Jol,i^ '

AUcn^ rei legatum vaUt iure canotiicOyVt ciuU

/i.niim.8./o/.i3i.

AUenata poil crimen commiffum cuipxna con

ftfcationis bonorum imponitur ipfo iure,ftm

cutafentcntia potefl ftfcus vcndicare a ter-

tijspofe^oribus,i.p.§ ynu.i^ fcl.44.

AUenigcn£ tciliimcntum apiid fuos condttHnt

fecundum ciuttatisfux leges& conjuetttdi»

nes,vbique vaUt quoad bona vbiqueftta, i.

/>.§ G num.^ foi'49'

AUwei toTum Ugittum pauperi pietatU intuitM

rcliiiiim.ft is^tempon,quo teftdtor moritur,

diuesfaflus inueniatur, non ilU,fed paupo'

ris aUerittsaUmenttsdebebitur, 3.

I2./0/.114.C0/.5.

Anni computatio regularis. x.p.%.\.nu.ftnaU

ad ftn.fol.B^,

Argumemum ab etymologia vocabuli quando

iniurevalidum ftt, j.p.init.num.i4.fol,

Argumentum de pixfcntatione ad eccleftam.ad

nvmtnationem cmpbyteufis non procedit, t,

p § 1 iiu ic3./r zi.fj.^4.

Arguiuentum raUt de milite armat£ militi^,

ad miUtem militix C£lenis,& c cotra. x.p.
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§.l.ff.ftf/o/.8o, ctidm in txorbitatttibut,

ihid.num ii.fol.Si & num.fequcnti,t]uod

boc argumchtum proccdit tn cajii/useandtm

tiUioneni ijabeutivus»

j^ffmtmm ituJUmme inter lihnt diit»

^Muntum ad pias caufjs.nonjemftrf^,

j«f. iiifr.nMfii.ii./o/.ioy.

MgWBtntum dc libcrttttadpiatcaufas.

z.num.i6.foLizc.co!.i. & §
l.vcrfc. Cuijs Tfx./o/. 179.

jr^mentuni valet de natrttuomo carnali ad

j^frttWr. 4 f § I.1W.10. fol.i 51.

jt^AniUtttitsum/iAtStmtt^uiJitat ^tlak

nutietvetpttim ittcentiwtiiti poHsBum^
finnt interuenire dehet. l.p §.7.linm.2o*

/0/. 57.(5?- (liffercnfia inter iujjum,autberit4

tem$ & cen^njum.remifiue ibid,

B.

'JDAldusin omnibusferi^u^nionihiis fuper

^"^Ui.C.de facroJan£i. licdcf biirtolo ad-

uerfatur. i^ .^.^mtm.t.ierJtc.Sed^d,

/0/.38.

Mellum,prdter iuptis(Mjam^tutberitateptiit

dpis indicidtbtt^n kfli roMiMruciir.

f $.i.iiiMi.l4.^.7^.

^UaiuJUt dumMMt/f non Ulicita^ex iuregf

ttutn fir.tintrodu^ia.d.n.ii^ propc fi fSo.

Bello etium iniuslece^tA^a^ttiitinmJtunt. n,

i^.J.//.8o.

Bencficium legis,nen fifyl/%ftirr twctjfum ifli

fA tn tMitm Itgtm ifitfntt. <I.S»i.'ittMt*

i4.Mr/I Pr0 riwcritritf. 4^/.8o.

'Bonorum quotamfjlutrtpe^b^nsvetinrt

,
bus ipfts.vd in a^imatione earum. S.p-init,

nu.ii.fol.i'^6.& nu.i i.vcrftc.ynde.jQl,

l^y.imitavtinrerftc.fequenti, •

MeuA efie tot^(f hcn p/HM, aprtasi lii trtdd'

BottmikfiithMii^Jitteimnpeten quis tn tt

: mtmuaticuicemmitttrtt&intiHigiturdt

boniviri arbitrio^n in pias caufat n^ttm

= dat, 6.p4'^,nu,l.Jelj^iif»

c;

f^Accus tcflari potcjlad piascaufas ahfqut

folennitatt l.bac confiiltifsima. C.qui tt*

fiam.fattr^o^. t.p.§.3. nu.^.fol.yj,

Cdcntttfitnpet^ ktut Ubtrttytnm dimbnt^

ttiiibut.ttUUnrfx^fti,emr»iM,

Canonicis reliSum ,pcrfonit ^& non ecctejidl

cenfetur rtUHum , <f illis pVottf nitifi^*

i.p,init. uum.^ i./o/.i$.

CapclU infiitutio vaitt in tepmento minusfo

.
ienni^tiam quoad partem rediiuum admini

Rrttm afsignMJtam, yp.%A.WKm,i%»Jti»

Gyr/Le insiitutiOf infntdif;ernatur k mtit*

ratusinilitutione ex iure regio LuftamjU
16. & iy.d.fol.176 (ffequcnti,

Captatoria volutttas^qu^Jit.6.p.§'2..M,t, 6*

C^taterid fotumatnon tjiqu4 eendititim

concipit in prtteritum bee iti0fb, Titid»

: fiillememfticuit. 4i$^iiii«.4.)U^

100.

Captdtori^ voiantatis improhand^ ratio.num.

. .
^.(/./«'/.Zoo. £c nec m lcgatis valet^nec in

mHmt ttfidmento. d.num. $. iii fin,

Captatwia foUmttti non fofbm in eenJtttUnt^

Jti etuim in d^pejitiene ipfajnon vatet, Ei

quarcboc. num. 6.&y.d. fol. 100, (f

fi)l jcijucnti. Mvaicat inHitutio quam

dtrigttur captdtori^ cot)iiitio.d.num.6

.

Captatorta dtfpojitio fui; modalifiguraconccp

ta^vitioft ejitnsttnm.wm,%.^.%ou
Qqftateria dijpefitie tn pits etmjtttn tiittU

imm,p,& duob.fiquimibJ,felflXO%,

Canra,vndtdi&t.l 9.§. i. ifwm. 17. /o/.8i.

Ctfusomifus remanetin dtfpoftiione iuris anti

qai. i.p.§.).num.^.vcrfluuatJol,j^i,&

z.p. inis. num. 1 8./o/,70 •

Canjkpid^fidt 11nrb» fuu

CbrentcitftnSenmfidtsddbibtnid» t.p*

num.i,Jot.Z.

Cbronicts,prtfertimfidt4mi§fVkfintffidtfdi

bibcnda. d num.i.infin,

piiiitatibuti& fttufuciptbusy & alijsfidis cer^'
' §5 pe^
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fcriUa iufeMti/ivo tn t^Mnentis relinqui

non pottrat ihi nu. \ S.fol. ii.d^ fequetiii.

Ciuitatibus,CLllegij$ltatiSy (JL alyt ficiis corpo

rilfus.trjlamtntis bcdie rtlinqui poteji bjtrt

ditiS,& Itgdtd.&qua r^tione, (tquo iure

idAndudumfutrit, d.nu.i^ ftrfic. Cum

terl ^quitas.fol.l^,

Ctuitds,C4slrum, (fc fppu^um^txmtntt difpo-

ntntii tntelliguntur etiam dt cdtintntibus

itdijicijt txtramuros.i.p § 2. a tz./o. S j.

Ctuilusciuituttsrtliilum, reghlatittr ciuitati

ttliCluw ctpfttur. i p tnis. nu.^ifol.i^.

' Imtta vt ibi,

Ciuilis difi ipliM Uus, & commtndatto.
5 p,

§.6r,u)n.^.fol 131.

ClaufuU codicilUris fubinttlligitur sppoftta

pro rtliiAti pys^etiitm fi pittaiis animonon

fnt relidu. j.p %,i.nu.\6 fol.tio.

Clerichsdedcquifuts cx redttibus ecclefiapcis

uSlAti nequit iure Pontifcio. i.p.§ 2^ nu.

tz,fol.S4'

dericus debtnis, de quibus tellaripotelf^debet

parentibusy ist. libtrii riimqutrt Itgitimam

portiontm, nuui.i^ tbid.

Cltrtci tefljmtntum cum quituor ttflibus no»

vJes. i.p tntt num.ij.fot.^j,

Cltrirus itur uiilcs Dti.i,p.§.l.n. l <;./".8»

Clcricu: habet priuilegii'm,nt conutntrt pof-

ft xlira qukm factrt popt ^ babtt milts

artnatx mihtije. Et pro dtbtf^auili incar

ccrtiri mn pottHyfi non habet vnde folnat.

n«»i. 17. tbid.

Cltria rcguhrittrfur.t immunes a prtilatio^

ne ccUeclarum , & extraordinariorum tri-

hutcrum^n*>nfolum rtfpcHu bov.orum tccle

ft^ qu£ pofsidcntfcd ttiam patrimoniaiium.

</.§.!. num.ai./r/. 81.

ClericuSyan d^quandttttCraripopt abfque le-

gum fvltnnitJtibus > vt potci} milts udhiM

armatd^. ibid. num.zy & ^-^d.fvl. ^
6*fequtnti.

fiodtciUus in rure fidus, de iurt regio PortU'

gaUucum trihus itfiibus valet,quandoplH

resfacile inueniri tion pofunt. i.p.f^.x.nu.

X.& 5 /b/.Soi Idem decodtciUofacio in

inari, ttum.lj ,fol.S^,

E X
Colleiias &fun(Honts pubVtcaf.omncspr^F.a-

re tenentur,quiltge exprejfa non inuentun-

tur excepti. z.p. § . L. num. 1 5 . verftc.V^ndt,

fil. 2lL

Collegio illicitojn teflamento relinqui non p»

teft, l.p.init.num. j- fol 9.

Collegijs comfnunitatibus licitis legati , &
btreditas reltnqui poteH.n.C.d. fol,^

'

ColUgtum (f Conciliumydiuerfafunt,&devno

ad altetumjtadiuerfis^non raltt argumtn

tum nu.\4.fol.n. &ftqutnti. & in quo

difftrant^ num.xj. fol,lt.

CoUegium, qutd fit,&quot fufficiant ad illud^

&etymologia illius. num.i^.d /o/.ii.

Collegtum,& corput,differuni inter fc.remip-

ue ibid.

Colltgio relidum, quando reliSum ad pi.t caw

fas ndimur. 3 p.^.6. num.y.fol.i}}.

Commiffarius^cuius dtfpofitioni bouafua i om-

mifit teflator, in pias caufas illa diflribuer§

tenetur. Er an talis difpofitio talrat cum te

Slator vtttur verbis liberam voluntatem iut -

pottantibus i Et un conwiifi^riut iCe , vt

nudus biCret, an vt tej:amenti executorcen'

featuri i .p.uut.nu.^ 5 fol. ij.&fquenti,

Commiffaritis ,cut ilata tjl tligendijacultas ptr

vtrba libcr.im toluntattw fignificantut^ po-

ttfltiigtrtindignum,& ttfiatiris ii:imnii^

dummodh pcr dolum nonfiat cltHto.S p-§»

L num 4./;/.! 90.

Commifiartus.cuius arbitrio^piarum caufarum

tltdto counuiffi tjl ^cogi potesl ad cligen*

dum ciim primhn pofiit^alias tligtndifacut

tas ad Epifcopum dtuoluttur. In illa rtt^

dtfpofitione , pijscaufis fi Titltjs vo-
lucx tiicoginon pott^.d.'^ l.n i6 fo 197

Commiffarius tufuspauptnbus diilrilutre.an^

&quatenus pofiit ditiributrtfiVo fuopati'

perii num i-9.& fequenti,ful.i$^ & d.

nu. 50. quando erga jc ipfum diritihutrc

poJSit.

Commiffarius iuffus pauperibus diSiribuere^ nv

pote[i totnm vni ercgare
, ttfi prj alimentis

toto indigeat. ibid.

Covmumsfenttnti^e authiititas apud Lufiunot

txltgetegia, i.f.§.7.MmjL/i?/.55.

Conei^
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Cothkvin.tti Hi{ mortm ctuiliiii 4iit mturd-

Im
,
tijiniicntum oliin J,:ctre non pvtt.

fAHt, Lt lejiunientkm antcaJaciHm ,Jecu -

t4 dstniutioKe irritittn Ji<h' l. £rfer ui pic-

IM tJ^i^MiMur, JtUc 4d piM caujas ttjd»

rjp9ttr4tttt&fi
AtitdKt t^andifaeuttJt

infint<nti4 ufifa^fpnt, < P*§ $ M*l.d*

Z./t/.40.

Condtnwjtts v!tiiiio fupplicio, pcttfl I ge, aut

principu ref ripto cuncedij<*cultjj (cJIm

dt dt tmnibus bonn ^uktdepartt i/Zufum.

^ndemnatits^ pendtntifiHttiitUtmdtnauM' •

Ti4t ttfi^ri inttrim ptt^» d. nnm, t . n/if

•

d. /l / 4 o

Ce>»</c"in . (i pirpciuxis trircmes, tei jd per-

pef-i/i C4>ii'ti yttitan hodiepo^unt ,<luiA

Jerui ptiu » n fiuiu. Sed vUmo fuppUci»

iit-i./f rui p£n4 mMtnt.& ttOMt nt>>

quaint,Et,^id t Ur.id Itoe. dt iurt ttgtnXU •

fitiU,& PoftngjA.u n». J d//. 40 6" 4 1

.

Cond:trnati,i jA invnem, itih-.ri poieit iu pijs

CJvfis ij-i. fi unque de ttr:u pvte bunoium,

Jii uii'iu>ii iun'^Niu Piit ig.iil nu^.6.if

y.d.f l-.^i' &JequtHtt»

e^nimnify^t fiii dtjurtto b«mitnm ttSari p»

tUi Upui ctmfia ficnndhm iut regium P«r

tugal. potirit ett^m dt lodetn in pUt C4n»

Jdf difpontttptr aStnmUittr yiiwf. mmi.^.

fol 41.

CondemiiMiStsd nwrtem riliduui inalierius te

ftamento >qf.ado pro nonjcriptoefi^ &qnan

. .
. iv xtkajtd qttetn pertUMi, 1 5 . 1 6«

dmdtmnato Kittiinte ptndtute ^ppeUjtioney

pro conjifcjtioPe honcrum di:hii ind.i csl di

;
fiinClio l 5.C fiperJent.*ippeiUt.mon in-

ttrutn.n.ii.infitt,foL47.
Cqnditioji nuprcti^iin%irir/ etUm defpi

fit^«lictmg».% f.i.iJWvi^ fvL \x6,

Ctnduin^iiduiMiit jtm^ rmjf^rtmMkrdv
extrMci ttUmuntau ^^amt* nitm^^mf^

187.

«rceti<IerIt,Wr; fi«flNtfims Ibrrffi

uon fititt hgtttum. .^1. miii.jU,^
& fequenti.

Conditio ijjualis. vel mixta,fufficit^ quld fe-

ml impleatkr,licit mplemtntum illiut ni

dartt, 6.p*§.ynum,y.infin,f»l.104.

Cmfifiu dtUnfugtii d» dU (•mtmfidtiim^
lijitntnmftf^nrHmwm ftmndic»^ d§
eo altunde nmtciatt.l^ §.f .i.14 /*-44

Corftfio debiti magnd quantitjtit
,
qvafilmu

Itgiiiira lur.uatur aparentthut jjita , filifS

tniiiHima non pr^iudtcat ,fide debtioa-

iiiaidt nottconilat. ilfid.&.^
/ § i.ttiim.

}7./bl.I70.

CtnfiftvdtbmtAfintt-fiHtin ttfianmt^ pt*

liu, tidiicommifkm ttuocninie pnductt. |»

p § 7.« 1./0.IJ4 (Jrs p § i.n 5S/171

Confejitof. li-i tn tesljmcnto pro lelhruttonei^

wsoruni^ac m^le dblMtorum.fideuomiJitm

in.luctt ibid, in terfic, Qaod etiam.

CorfefiiopartUndmittiturcmitra prdfumptin

ikmMU (rdtinrt 5 .p ^iMtrj, ftrficm

Qm»ftttt vpintOyfid. 16 1 . »

Cifirmjtiocadit in infirrhum, bt^t^ddmo,

uum. 5. III fin fcl

Coflfi^ttitfn^^i'* ffCinri rtli&umfub apptUati»

«0 AignUMismmmt^fimptr rttiSnm cw*

; fetni confriOtmitoti.&fii pr^pinqo» ,

. fotdt emtco ipfius n ilcns relinfnolur. 1 p.

inir. iiMiRcr.5l./J 25 &imm,%i, feL
14.

ConfrattrnitJtibus rcliSlum.pium reliSium tfi,

(fgdudet omnibui p\dCAuf£priuiUgijS.nH,

54 </.//. i 4.

CtnfiottmitM (MteUV^^ttimiUVtgf^fptf

Mtt^UtUf&ttectUtatU, djmm,^^. (f

fiqntnd,

Confanguineordi&um, qu*ndopium rtli^um

iudtcttur.ruli in Vitb.pjuperi cofun uineo.

C\infci«Mi*m defunCii exjntraret & proeoja-

. tiffutrt tn tuqmt ptrtmtm td onimdft-

Uum^fpeaot od Undm, \ .^§. 5. wmi,

.
\6.fii,\%%,ctl,fmntt,

Cm^cnfut patru qni requiritur in donationt

caufumortis afiUofjCij.noii requiritur, H
fimgiex confenfnspropter proiudicmtpfiut,

*4 M
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m
fei vt Mtborttdi aitttiiucejjkrial i.p.S»?.

iii»m.i8./o/.5Zi

Confenfus alUuius k lege rtquijitsu ad a£lum

ffltnnizandunit debet interutmre ab initio

aiius^vel {latim in cotttinenti. ibid.nu.19,

ConfenfiU patris requijitus in ddnatione cuu^

fa mortu afiliofa^ai ab tnitio interuenirt

iebtt, vtlftatim iu contintnti. num. 1 9.&

loJ.foL^y.

Confenfus patris filio litiganti nectfariut , an

.{latim in litts exordio pufiarl debeat ? ^
an propttr ipfiut patris pr^ciudiciumy aut

proa£bufolennitate requiratur i tbid. ver-

. fic. Vttde quia,

Confenfns patris in donatione interviuosifi-

liofa/Sa,antey& exponfaHo ,
inconttnentif

Jlt ex ittteruallo interuettirepoteJl.num.i.i,

d.fol.yi.
'

Confei\fus,ftu voluntas alicuiuty a lege in aSiu

aliquo rtquifita^quandocunque inttrutniat^

anu^ftu poSladum
,
rtgularittr fufficit

advaliditatemillitts.ibid.

ConiiaatinusIL^us BMtltnafHius^quo ttm-

pore vtxerit , a qvo baptizatus , &ana'
lius Romanorum princtpum prior eofidem

Chrtjii adtptus fuerttl i.p,init.num.i,&

1. /b/.8.

CondantinuSfprimHt cmnium fidem Catholi'

cam Romano Imperxo diuulgariiufsit.d.n.

zjol.9.

Confuetudo hqutttdi ipfius tefiatoris ante om-

• nia attendenda
eft,

deindt Regionis confut-

tudo, I -p.tntt. num.4 ^ vtrfic. Qua ttiam

ratione,fol.ti,

Ccnjuetudine ciuitatis etiam recognofcentis fu

perioremyaut ilatuto remitti poteH ordina'

rta iegumfolennitas circa ttumerum tefliS

inttnamentti rtquifita. t.p.init,nttm,l7,

vtrfic. Ncf vtro,fol.6y,

Confuetudo non poteii induci de ys fuperqui-

bus populut indttcens non potefi exprefii

. difponere y&tunc magisefiet prafcriptio

qn^m confuttudo. yp.%.>^num.ii.verfic,

Quaetiam rtffim,/o/.i2£.

Contradus antecondemnationem rite ceUbra^

tttfttontnfringUHrtettamftconditiotlliu»,
'

pofi condemationem eutniat, fr fofJ exe-

cutionem fententia condemnatoru, f.f §.

j,n»m.io./o/.43,

ContraSus conditionalis, exifientt conditione

perinde babeturac
fi

aprincipio pure cele-

bratus futfiet. ibid.

Contra^iusfieri pojfunt in te(}atnentis.i,p. tni.

num.ti.jol.6%.& au.fequenttfolftq,

CotttraSus in tenamentogelii^ ttiam ttfiamen -

to reuocato ,ftu quoquo modo irrito , non

rtuocantur. d.num.t^.fol

Contradus in tenamentis ctltbrati ^quot tefti-

but probtntur. num. z\.d,fol.69. ^tfini

tefiibus perhartdis confefiionem iegitimi

probantur. wm.
3 5 ./<;/. 73.

Creditor defunSi ab illo bxres inflitutus , &
immifcensfe bonis non fa8o inuentariotCre

ditortbus altjs,& legdtarys infoltduin tent-

turytton deduHo quodfibt dtbttur, J .p.%.

i.nttm.jZ.fot.i^S .

Curatoris autboritas non rtquiritur ad conden

dum ttnamtntum. i.p.§.i.nii.4./o/.i6*

D
DEbitor dt dtbito ctrtus , inctrtus verbg

Petro,an loanni debtat, tenttur inforo

confcientia, dtbitum inttr eos difparti-

ri. i.f.tmt.nH.39.fnfin.fel.zo.

Deportatus , tfi capax tllorum qv£ funt iuris

gcntium. in prdfjt.nu.i.fol.i .col.4^

Dtportatus capert poteSi tx ttftamtnto militit

prepttr milttart priuiltgium.tbid.

Dtportatus nonpottftfactrt ttftamtntttm.ibid,

Et quare ttflart nequeat, i.p.^.6, num.U
/0/. 47. & fequenti, .'

Deportatus libertatem ttonamittehat,feA tan-

tum ciuitatem.d.nu.i.fol.^i.

Deportatus,nec exteftamento. ncc ab tnteftati

baredem habtrt pottrat ttiam M bonis po(l

dcportationtm qucfitisjeiftfcut illifuccp-

debat. ntim.L.d.fol.^S.

Deportatus bona poflea quafita alienare po-

teily&difponere de iliis ptr omnes iuris gcn

tfHM a^ui. d.num,z, verfic. Ex qtta.d.fol.

Google



fimlibid,

i RoHuuMibi^mn tiim tfu. £t dtponari

nmo pcrrrat nijiin perpctuu.rtu.^.fol.^^,

Diportutioni dntiqu^fmilis cSl painjyrju/ctra-

dicur Portugdllixlegibus lib. i. ttt. 15. &
tit 15 .^Et i) de quibtu ibi, Tul^o,di:[nstm'

49. ttsliirt rero pottruntt fndi
.-.htMtiaque fitAfin rcgno alio,f in Hlo ori-

giMrtj ciuisiusadipifcumur.ibidjiu '^.

DidiOy\k]\\Cy inclufiucacd^itur, l.f4rt,§,

PiiSio,quQC,jijni(i^«t qumttatm ftirt»

Diff^fiUftfiititur imfifiiHlt, J.fdft.%lah

6.infriHc.fot, 174.

Di^nuw ntasis, minus dignum ad tttnMt.^
p.irf.§.i.rtMm.l4./u/ «15.

Dtligerc itnirtiam proxtmi.plufquam proprium

i ccrpus, vnufqmfqnc teuetur.ypurt. §. J. ru

/ Sv/ii/. 1 3 1 .cot,t, ia p rincif»

Difp^^uo quantumcfiqucgaundiifintftr m»
- tslligitur dttis ttrminh hMlikat, t.fnrt.

init.numcr. 10 ful. 10.

Dtfp^^fiiuin ccnjcTi dcbet^ quod ttjiator difpo-

juijtCyfi de ti) cogitdJfetMum» 56. vtr^ul.

Jtdcgpcredofol.l%,

Diutt intelligitnr is,qnipro nuioncffntrit^

JUtntf>iinHlloindigit,$.fnrt.^l, nmn%

, lyverfi.ul.Diuitem autcm,fol.iiz.

Diuiti reUclum, & fi telljtor dicat, qubd pro

amcre Dit,dut aiiimafua telinquit^non lu-

dicatur ad pus caufus reliiium.ypar. ^.tf.

. iii(m«r.io./oi.i34.

Mtfn^fiiatn^intelligiturftcmiAml^tu

t . qn4mjii^tt,hfnr$.%,7MiHttr,7.fol,J},

. iufrtiiaf,& x.fnrt,iniLminur,^fQU

6t.

Dolus a contraWbut abe^e dehct , nec cx JM-
aionti contrahentium committi pottfl,Z»

part. init numer, 1 .fo!.6

1

.

D^nSiinfmtcnnqttc conuniftione fempcrin»

} ull^gitnr txcqtnt,6ifttt*, jwivcf.4.

.
.
00 um- tompttmtt , etji aliquando modut

.• dCfMirendiinritcimlisfit^inpr^fat.nMmi,

7,inprincip.foi.^,

Domini temporaleSf Marchtones
,
&r Conuttt^

..pofunt in lerris fuis natuu conderequd

tton fint contra lus.
j .purr.§.»,j|iim. lUwf

> ftcvl. Scdl)oc,foii7^.

i^Hmtio cmtfo mortit fi&tmt condemnitio'

Hummt itU.fioMtn irrUotm', i.p.%. $.11.101»

fof4h
,
Donatiofaaa poS dtliSmnfomm^um^& einti

,
4iecufationem,non irritatur condennatio

^

nefecuta, nift fijt in Jraudem. ibid. vtrft^

. cul. Donationci autem, (st.ttumtr.li. foL
44.

II0MC» ftfhtfMniminli nccnfotionem ,tm
- indMofr^muosurfa^onutufiitnrncoit

dmndtioms,& infraudem illimitUd,

Donamfaclafub condttiouc, (i contingar,
boiia doiiatoris pu b I ica ri, pric^wi-

. turfoila infraudem cldemn^ionufscutd^

. i.mmAO,in fnjbid*

PonntiofnSn inttroinm & vxortm poji capi

uU crimtn commifoimttondtmnntiono fo»
cntn irritdtur. num.tu d,fol.^^

Donationes^ & alienattoncs fjcf^c posl crtmen

.

comniijium ,cuip;etia amifscms bonorum^

ipfofacio impojita esl,non valent,htft quan -

. dofumttn cmtfomctfarU^vt ftoaltmtn'

tit, ibid<nnm,i3k,

DonatU cmtfo mortit^nntU emfnUki arrip

ft^ t.p.§ 7.nu.j6.fol.^6.

pon ttio caufa mortts aJittofaviil. p.ttri faflt

• dt tpfius conftnfu,nonvalet,nift iudtcts au"

tboritait intcrcedente, numer, li.foL

J7.

DmmtU emffi mortiikfHefmil.ftSn exfrtf"

fum patris confenfum rfqmrit, indmutio

ne verh inter viuos,& tacitus tf imtrfrttU

tiuusfuffiiit.num.iyfcl.<j^.

Donatio caufa ntoriisJilto intcrdicittir ob pti-

trispr^eiudicium, &propter a^lus fAenni"

tntim* DonMtUfer!bimer.viuct ,fo(iattoi

pttrisfrmndkimn tUifrMiuefi,

%^d.feL^%, ~ T
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DondtionU dHusjn duhio dc donatione inter vi

• nos reguUritcr intelligitur.&non de dona»

tione Citufu murus , mfi mortis mentiofiat,

' num i6 f i-S9 Ht aligujndo ex aUquibus

conieHkrii , etiam ftne mortis mentione , dc

donattcne caufa mottis intelligitur, ibid,

• . in verftc. Aliquundo tumen.

J)onatiovis adus vhi mortis mentioJit^ in du'

bio de donatione caufi tnoftis inteiiigiturj

. & atiquando ex conjecbiris , de donationc

inter vtuos ititelligitur. ilid.

Donationis actus etiamfifiat cum mortismen'

tione de donaitone inttr viuos inteUigitur,

ft numerus tefiiu adbibitus non Jufjiciatad

donationem caufa mortis. nunu ij.d.fol,

Donationis aHus,de illafemper intelligitur qu4

> exprepe diciturfieri^ conieduris in contra~

rium non valentibus. ihid.num.iS.

Donatio caufa mortis tn tejlanicntf failj par-

tt pr^fatte , & acceptante , teiiiimtnto rc-

' uocatOffeuirritofa£io,nonreuocatur. t p.

in1r.n10n.24. verftc. Quu ratione^fol 2^
Donationes militis^o(loris,vel aduocati,& clc

ticifConcubir^fa^ie,non vaicnt. i.p.§,l,

num.i- i.fol.i t,

Donatiofiholarifa£ia ex Hudij caufa,non indi

get infnuatione. 3 p § ^ num.i.inprinc,

, fol. 1 3 L
Donatioomnium benoram pra:Jtntium fy'futU''

rorum onerofa ,valida ejl. ^.p.^i.num.^»

verficij veth omnes,fol 144.

DonatijHifpane quifint.itvnde diHi.^ ?
num 10.fol.zo^.

Dotis caufa pia cH in dotislegato pauperi puel

U reliifo. Et quoad boc pauper tntelligi-

tur, qu£ pro dignitate perfonx, ac maiorum

fufficientem dotem nonbabet, yp §^ nu.

Uityfol iii.

Dotis caufa tn fe fumpta,fmper pucipua, ac

prtuilegiasa eji propter Reipubltct vtilita-

tem inde prouenientem.d.num. i.verfic.Ve

-

~ rum quidem.

Dotis legaium diuiti relidum Falcidiam pati-

tur. ibid. num.i.

DottmdansprQ muliere paupereffalsb exijfi-

VBX
mansje ad id ejjpcio pietatis teneri^ repttC'.

re poteil.num . 9 • /oi u 4

.

Dotis legatum pauperi puelUpietatis animo rt

hdum
,
defunHa iUa antequam nubat ftue

. ante, fue p^Jl mortem tefiaioris^ prxjlubi-

tur alieri ineandtm caufam. nu.n.d.fol,

Dotu legatum puetUpietatis animo retiSum,Ji

ilLi nupta tnueniatur tempore mortts teSla-

t'iris,&ft ftnedote,& cum viro paupert^no

illi fed alteri in doiis caufam praftabitur,

tbid itum.ii. Idein.fi pofl obitum tetlato-

. rtsnupftfet fme rdiclxdotis conttmpiatio.

ne. num.14.fol Li j. ldem,ftjttmpore quo

moriiur teslator^ conuententer aliunde do-

tata inueniatur.num.lj.d fol. it^.

Dotit Itgatum pietatis animopaupen puelU rt

li{ium^an illt religionem ingredi volenripro

dotefpiritualit matnmonij prtfiari dtbcati

num.19. fol 12.6- '

Dotis caufa feliclum mulieri diuiti qux luxu»

rtese viuit ^vel reliHum et in caufamaltam

qux turpemvit£ conuerfatunem rcmoueat,

ptum tudicatut. 3 p^ nu 5.70.119.

Dotis caufa reltcium pro matrimoniefpiritua-

li centrabendoy pium fcmper iudtc*tur,&

Ji diuiti relinquatur. 3 p § £. num. ^.foU

E.

"P CClefia,&pi£ caufe, de iure eiuili ex tejtd

''^meuto minus fulenni capere non pofunt.i,

p init.num.iyfol.is.

Eccltfufiwpliciter rcli£lum.cum nonappareat

de quafenferit tcHator, parocbiali icilato •

tisprtcjiari debtt,&,fiplures parocbias ha-

buifiet , tllidabttuT tn quamdomus adttus

ptiHcipalis erat.num. 44 /Li/. 2 1

.

lmtta,vt

in num .& Tid.num..^S . fol.iz.

Ecclefia fimplicitet nomtnata, in curia Roma'

na^&tn rcgno CaIlelU,de maiori Catkedrd

li iiitelligiiur. num^.fvl.ii.

Ecclcfij; reli{lum,cum nulla conjedura app^ire-

at.de qua magis fenjcrit tefiator^cut pra£ia

dumi num.^^»fol.Xi,

Ecclc'



Mictcji* aliciMf STtM fdiSm ^ iidMHHiiU

. ' ^cUfia mtmtat0,iUfiitiHterfitorio inu

tttiturffgrorki^U teflgtofitfr^fMwH
nt>w.^9.d.fcl.t%t .•

'Bfcltjix rcli^lum^vt in opera pieutis txpendat^

tiuiU noininata.fauClx MifericorditcecfU'

Ji* »\>pii<iifi tie''tt, ttum. Syp'-^A'

Ecclcfu ptofibt reli^ in ttfjamento, iurisei-

" .iMlitfolhiua^ Hl mmpta. 3 />.Atir.««(

%.\U^fio,}rofiMrit&niiJifMuCfo%ifi^,

ScUffiiftporttOkldria reltcla^au vattjit tn Xtfld

ntento tpinusfoUnniinu.6, /o/.io}.{^/<r^.

Et- cUfia csi iuiinu cuUrix,& aulirix» 5,^. §.

i.nu ly.in princip.fol.i66»

Ecclffiti injiituta l}4m
, ftu ^dtbet^ut pi^

citufji<rmnf«tiimi»tont4rimtmtmu

titr fltrn kond dtfimBiid nmn,v^^oJk^
•
' '^J^fKfi"- ^ ^"id itt perfmt teclefidLu

cis ibid in rerfic. CoHfrariaittVcrh.

Ecctefia non fticlo inuaitario, tjuartatn Faici-

. diAu nibiiomiiius deducefe pottfi tx iego*

tis. nuin.^i. d.foi.i6y,

Bt^ie^$f*s -n pifit legaril
J §• 3 M«w 9.

fil. I%u Refitnitnr,(piUjk ^niniom cff

/ f4{ra,Hum.ii.fi)l;ii%.&nn,ii^9otfi»JBx

^»ii!ifj,/o/. 183

.

Eleemofyaa diuinis & humanis autljoritatibut

commenduta. 3>f § l.num.i fel.to^'

Eleemofpa maiis potiiu quim bonis fMtenda

off^nMdo €trtnm #A ni mimmfHn •

ttmfareprofittninm, 3.f. ^.J.Min.}.

fol.119

Ufifiopotvel alij ndwinijlrationm tcclefu ha-'

benti legatuin relicium ab extraneo , eccle-

fu rtltCtum cenfeturi reliciuin rtrh a con-

fanguinto , ipfi ptrfon^ cenfetur rtlidum»

Mt {onjanguinttM qnooA hoc
, vfqu» od

i qutm groinm fRttlf(f»iiir \ Br idim im

wntdomntoOf&n^lm, l.fiiifr.fliuv«fo*

fiiiz:

%pif »pi pofunt in fuis diixcefibus fiatuta con

dire iuri non contr^iru. 5.p.§.l. »mm.II«

vtipc.StdbocJol.ijS'

']^ifi,opo4tnolntturfacnieot eligendipemperes,

finpiamednfimjUiOitni^lMstcommifitf

fUgert ne^tgaitf, ^.iJUkiSfi'i96*

Epifceputy aliqtiaiido ante Inffim !^is ternd'-

'. mmfotoR ceprtb*r^Sy& tMteneortSiH
imfteaat defuniH votmtatm* Et qnid dt

iurepoti,d § i.nuw.iy.fol.isj.

Epifiopus an pojitt atifjihindo teslacuris volun-^

tatem , ex caufu in aUum vfum connentre*

wfciw.i8._/vi. iV^S. ' '

f

fsymolo^ia, qnidfu.&cMiusoferasionis, i.f,

fefl«»ftfll.44/tf/.ll.

EntiimmnidceniisJin ^pu^unfnt^os teBgd

fiteiit fratrqnhnfifr^er btrtfmfit ex

communicatus. i.p.^.^.nutu.i.fol.^S. i

Excommuiiicjti ^O" cuiufuis aittnusinpeccato

- mortalt twtorii^ dtctdenus lefiainentum ad

. . fi4t caiffat , yMttt cum cmnibui pia, caufe

\ frfiif/i|f)f.tiim. !.</./(•/. 3 8. ; .. .

- Siftomm/mitsnt.vifidtlkt&fimitis^fitetdtfid

tdi^oontMdentts,quod proauiina fv/tit>

/ quunt , feu yr pru iilis faeri^dtofiermanf^

rulec relicliim repulfo modo «««1.5/0^59.

Exccutiofieri nondebtt tn militum ftipendys^

. Mtc in rtdmhui prtbcndarum cltticotum,

nift p6siolionimbonotmniiBi^iSionem,&

. 'tntieMdmdttis,ctericOj&nUtitt relinql»

debct.vndtfinere pofint.2. p.^.i.n.idi/JSo

'Executionemp^nxncmo infcipfum foctrttt*

• netur.
5
p^.l.num. 1 1 .jol. i62t,

Extcutor tejiamemi qut twnftcii inuentariuni,

non tttittur infoiidkm. num,z^. &Jequen

'. Hfil.M*
. VaucotortnnUo kt^tttortnoaunHOfr^^im

minoidt^fttimoin ooinntotem impleri,negti

gn^,exequtndi numns ptrtinct ad IfyiJcO'»

pum. 6./» §. i-nwiw.ij. /t/ 196.

Exii utor pauperibus didributre iufus an pof

fttteiijj^tofis piiuptribus dijinlutrti </•§.!•

im.^o.nrfi£, Sod &fuj01.19^, .

tattcntionittBnmontittnifns inrteonlimmi,&

regio LnfitMo pr^fcriptum, d,f^ I

.

1 6 . rtrfic. hiec vtrh,foi. 157,

Exempia non ardunt regntean, 4.^.§>X.

i8.in jih.Jol. 1^0.

Exb^(darijiiius potejl ex alijt ingratitudinis

caufts qu£fiiu paics , 4iir mdooit ittk

t^tbMtJmife^refit,uf,^%ai:'f^j^u&

^.initM^,;ftifNtct^JegiiimipdB

Siikf
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Exbdcreiatio Jilionim an faleat in imferfefio

teiiamento im§rwcoilditoil.f.^yn,u

F. •

Elflio fwi Ugts authoritate, nec Je noup in-

ductinec de cafu ad cafum extendi potefii

l.p init.num.l$,fiil 13. ro/.z.^ 4.

ftdtitmmiffimw» ^htur ex mimisfolomm

yoluntatf.i.p.init.nu.io fol 6^.

fidcicomivijium rtUcium alicui nifi b^cres no-

•luettt,valet 6.p. § . i.jt.i^.&i^.f.l^y

Fideicommtfiim in abJiraSofumptu potefipotd

'.l.mnibio./bf.i9f. .

tiUatfmilias teflamentum facerenonpol^f

(/• quart-. i p .num.i .& 1./0/.5 1.

Filiusfamtlias nec de quaft cai\ren(% peculioy

vec decjjtreaft tedaripoteratffne legtsad

id proMtfaiia.ibid,num.^.

iHlilli.fimi4ttltri fvttfi de quaft cafirenf p§

• .tMlto.il.nn.^.fol.^t, /.>

Wilijfaivil. tejiamentum de cafirenf^ autqteafi

caslrenft pecuUo.qutreU iuofficiofi teQjme

tifubiefiuntefliurenoutoriam,^fi>»^2,.&

n«m. ij/ui 54.

filiusfnmii^fiarinonpotejld^ bonis aduen-

tttiJttdmnfnmrStfiisfnehu pMinofuc.
fitnt4mm,^d.fil*^U

FUtnsfaniil.religionem ingredifolfm^mm id'

circo de aduentitifs t^UriftttR4m»7, &
fcquenti.fol <^l.

_Filivs fuvul.clericus tefiari poteft de adueMi'

tiji i]ua acquifuit poiidericatum , non dt

ijs quamttes boMa^ fobm pjter vfnm

frnfhsm& eidsninUhntimim iwnptrditfi*

It) clertcatu.num.io ft4,J4,

^MUiusfaatil.clericus primt tonfura.an,& qua

do pofiit tenuride aduentitijs.thid.num.ll.

Filius fumilius tefiuri non potcf de rebus illi

a principe donatis,quanuts plcno iure

. : , iifnlrmttnr, mm. 14 /0/.5 (

.

' BiBnifmnid, itff^Hmttm cmifietMdintM*,

4iandt ius ohtintre poteji, Et de confcnfu pa

triipottO t^ari ad pitt taufaMjwm,ljJL

f9l,SS,&fifm^,
FUijttfimilias nec de patrUimifa^ tefiaripo

'

aRadcaufas non pioi. Donart nrhcanjk

mortis,potefl tUo confemiente.num.i6. d.

fol. s6.&de ratione dtjfetenti^e^ibidemjlr
.

num.fequenti. • •

Hltusfantiliat potefl faetmdmMtlmim'hHtr

tinm hmmnm odMtittitiwnmnn ^ihi pn
• ttrtfnmfmSmm nmi babtt,MlffifntWim c9

jdtjSu Donattonem nrh eaufa morA mdHi

\ bonorumy ahfquepairis confil^fietrtlimf

potesl.num.i^.foi.^S.

Filtus^n nobilit^aut plebeius cenfeatur,patHi,

tiuimatrit,emidUiniemfequitur,! p.§.i.

inii».ti./of.^o.

r^remtdiofnpflmeiitipnintejghi bpti*

mafibi itgt Mtta,contra ecclejiam fffIpn»

tefi ^ p.init.num.ii. fol.107.

Ettotius le^itinu replettonem aduerfus ecclf

fium ii\fittutam poilulare potefi^&ft munici

pahlege^rtgMiiUaauRa ftt. Et pattr

iritrdparmm JMeommtfum legare pnM»
ttttiiSfimiifnmpot^, nwmer, 2.},d,fit,

107,

FiUo praterito^velfine caufi exbaredato^ tefla

mentum </> quo ecclefia eit kares infiitntd^

nullummanet.num.i^.fol.ioi.

Fiiio exbicredatoftne cauja exprefione
,
qui f7-

tm commiferMttdimredationt dignam, t*

Jtamentm in fneteetrfia^ A<rM ^ vnffr.

11111R.16 d.fol.io^.

Filiusqui potl/ommifiam ingratitudinis cau-

fum redijt ingratiam pjreniis, ex praterita

caufa exluredari nonpoteU.nec in teftamC

toadpias caufus.num.2.j.d.Jol.{o% ver-

ftc.ft tamtii. EtiOn mgratiti^o eemntfaj

tif psnttentia tottatm^ &^ rHigjUens nr-

grejfu^ rtmifiue ihtdcm.

,
Filio pr^terito qui caufam exbxredatione dig»

iiam comnvfcrjt, an valeut tefiameninmad

ptus cuufisi tbid.nvm.zS,

Filio matrttnonium contrahente,fecundum im

regiumPortugaltid entingnitnr vfusfruHnt

fm paterbMat in boms iitiusyetiamfi
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» Bifiii6 coiifittfii iiii^hiMifi «wum-

FUiuStCui nihil vUuIf^inum reliquit pateTy

qttiah co aHenjm rem Ugauit compjrandi,

expecuntd iurcditaria qu£ t^lextralegiti"

mam^ad comgarationem ilUus non tenetur^

. fed ^fimmlimmfihinU»ltkfMMr,

iiijf.iarm.8.jiU^l5f.

Filiorum caufain UreditM$f4t*ni4yfmir4*

bilior eSl quam Ecdefu C«;/Sk. f .$*I.m.

i^.inprinc.fol 167,

fiilus qui non faffo inuentario bonis paternit

fe immifcuitf an pofsit legifimam deducere

de legatisilHdmrefiliatw fUihd noH pofsit

.iiiim.32>^.t(S..

^j/iwiMii f4&oinnentttwitiHcenf9ttfU»

gicmam aduerfus fideicomn^^rhm nd»

uerfalem.num.^^.fol,i6p.

Filius qut non eSl hxres , nonfuccedit in inrt

. fatronatus,yp.^.z.uum.i)i.fol,iy)i»

^orenfit fififmetttumJaSvm cumfoleniupitu

Uci inf^VSSm^h^^'^ ^""^

. ;
4,.^«iuniiif.)U.49.#!ii.f

•

^.i.num.io.fpl.90,

fwenfiSj cui diasfecundhm ciuitaflsfuse luii

teilandt fuHio non competitytejlari non po-

terit^&fi competeretfecundum ius ciuitA-

tisin qud verfiiturJktmm.ylol, 50.

Fm^enpt tdRari pote^ felfienndnm & fS*

. fiutnitnem hci in quonrfianr, ficnm»

Ahn leges ttgWLfni»X,f*%»lnmmAX, si"

finfol.p^.

Forenfis extslens in comitatu runicorum^il»

loruinfriuilegio minusfolenniter teflandi

rri uo poteil^rdterquam
fi fit rufiicui.nu,

.^.ZfOJtetfifnlMeeferhJbl.^o,

furer^ ctmprekniiturfintntnm ft pttfm^
• .iffinntart^ iurfsii^nis.num.xi,,ftl>9^»

ttfnu adus ieficiente nee ciuilts nec uaturalis

• obligatio criturex eo.i.p.§ 4.n.;./o. 5>8

Ffirnicari, pauperutis ohtentu ncc \n extremd

necefsitate Ucet ,chnt funcfurari liceat. }.

f. § . 5 . N . I .verfic quoi vtrnmxfifoill 9»

MlikfittMfJiipiat ctufas teflart pottil.l.p»

•• G.
•

GtHmihiderm inat iopriuiU^^iiilimi!^»

fonatcmprthendit i.p.init.nu. i^./o/.it

Gratis vnufquifque tenetur abflinere a maUfi-

ciOi(f reddere tenetur quod ob eam caufam

ncceptti.p.%.ynm* %,fol, iji. fo/,x.^

GpemttMftfiihifttMwHtittiifiiftfimttUiUif^

. & refufcitetnr, non tenetur flatim refiituc

rc, Jei mtnet fidmcomm^Siim fufpettfum in

fequentein bereiii intr$em,6*pf%,yniu%*

«. i

BetrtHtMd ttBtrmuk^ wfftterfliimm\ •«!

pergenieneni pro b^crede^adiripottntt, I»f

init.nunui^.rerficQuari.fol.tz.

BxreSf an inforo conjcientilteneatur adfol-

nenda reli£iain te£l4men(0:minnsj^tnnii\.

nt^mt tnlid ttli&^ ki jmimJ»F<» wbmti

, pofsintah'siqralmr^i^nitmi\^t*^'A*

imm,i*fiit^

Bitrnfilynamentttei religionit caufa, ahfqut

UgumfoUnnitatihnttefimpff^^^p*^

i.num.z6 fol.^L,

HoneSlatis ius, tn quacunque difp^fimne qua-

. tumuis generah exceptumfemp^int^^m

tnr» &fnperioritMit turipntftmt^tum^

ByhtrpoU, efifignra, finiOntfvm, Pmm,&
lurtfconfuUifcpe vtuntur.Etfine mend^cijy

nota profertur. Quidfit,& quattnut.ea vti

lice4i!6.p, ittitJiunLyfoi.i^f»

I.

Igmrantia turis folutam t» caujk fiiticcmm

mifsi relidi in te^amento mUmfoUnni re-

pett non potefi. i.p,§>jyim,imeifc.qnoi

frb/o/.^7. l

JgHorantid Jurii qmtndo excufet ipana Ugis,

.9ii*kmrkliint igmfmii, -

'

M9^i^iUlitimAitr4titmiittflmmmini*f(^

$,^Mim,^^fitCot,4^Jhh'
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^myofiibile reputatur fMoi^ foluntaie pin-

apis lieptndet mji ftt a^etumJieri. J .p. §.

X.num.6.Urfic.VetumJot.l74.

Inctrta petfoMdicitur^^uam incertd opinione

Mtmofuofubiecit teltator, & talt iurean*

tiquOj quod etiam lurisconfultorum tem-

fore durabdt^relinquinon poteratsl .pJittt.

num.^i fvl. i£.(rjiquenti,

incertis perfouis bodie legata is. fdeicommiJU

relinqut pojfunt ex ncua Ivjtiniant ctnfitu-

' tiont. num.M. d.fvl. rZj quando talid

reliifa valeant.num.^ ^. tbid.

in:erta ptrfina, tutor dari neqtiit. Et quid dc

ttflamentario cxecutore.num. 3 5 d.fol. V2_.

Incertt Ea Ufu, feu pt£ caufc incerti rclida^

tulent.Et tn quofpecialitas bic confJlAt. lu

Incertn £( cleji£, feu pia cauft incerta inJHtH*

tio,ture ordtnario raltt abfque aiiquo pi4

caufa priuilepo num.
^
<).ibid.

Incen^ Ecciefu infiitutio, quianon conflat

' d* quafrr/irit ttjiator^ cum duxfnt eiuf-

- dem vocationis in donncHio iHtus^valet iure

crdinario abfque aliquofauore& priuilegio

pix caufc, num l6.fol.ii,

incerta perfonaaiiquando dicitur quanuiscer-

ta ftt in mtnte tejiantis,ft,ctim duofuneTi'

. Vi^neccon&ttfdequofenferttteftator^ ^
-'tunc mtro iure dijpojitio ralet^ (r duobus

. teSitbus pctesl quiltbet probare,defe tefia -

torcm fenfijfe.d. num. 36.»'» verftc.Secunda

inccrtUudoJol.\$,

InctTtA ptrfon^ rtiiHum, quia duofunt Titi},

; potesl bdres vni foluere accepta cautione ab

eode defeit^endo aduersiis alterum. num,

^7.d.fvl.i9.

Incerticpjerfon^ legatum, quia duofuntTitjf,

potefivnut ex ijSy in qnem alter iusJuum

Tenutttiautrit,abb£rede exigere.ibid. num.

. j8. ttpafifiipofiuntinterfe dedtuifiont

legatt.ttum-i^.fol.xo.

Itt.ertum Itgatum quia duofunt Tittj,vbi in-

terfenon connentantyb^tresinforoconfcii'

tt£ Ttnntrejibi nequit: Jed,vel in pias :au*

>fas dturtbuere^ vel apud iuMcetn depontr»

debct.nuvu.i\0.d.fcl.io, ' -

BX
Jncerta legati ademptio quia duofunt Tity m

vtriufque perfona vitiat femper legatum,

num.^i d fpl.zo,

Incertic Ecclefu relidum valtt.n.4^fol.il^

Incertitudoin gtneregeneraUfsimo^ vtlfubal"

terno vitiat difpofttiontm contra&usy ii.

rlttma voluntatii.6.p.%-i.n. 18. fol.i9^,

Indebttum omninoy fncntcrfolutum repeti no

poteji.z.p. ^ /^.num.y.fol.^^.

Jniuria quaUbet,qujntumcunquegrauiStdifsi

'

mulatione aboletur. i.p.intt.n. ij.jo. loS.

Injlituttonis titulus^quo legittma Uberorum re

Itnquidebet^iurisciuilisesl. j.p.init. »»m.

XO.fvl. jQJ,
J»j^/fiim,quos Titius s olactity nov&Iet,

Jlta verh Ex ccgnatis nicis,quos Ti
li\iSyo\uc[ityValidaeJl,&Tttio no eligf

t«,omnes cognatiproinliitutis kabentut.C^

f.§.i num. i fol.t%^. De ratione vid,nu,

Injlitutio fjfia fub conditione aiienc volunta-

tis $xprefs£, non valet. Sub condttioneverh

aUetu volutatis velatc, valtda eSl,Et vtrinf^

que ratio.d.^. i. num. 2sfol. l^o. &fc
quenti.

Injlttutio Ula^ Tuium inftituo.fi Mar^
umm inditu cntycaptatoria efi^ non

M/ct: f//4Mro. Titium, vtMaruium
inftituat,rfi7is p.§.t'B.8./«)/.ioi.

Inuentarto noft fj^o, tinetur bncres legatapia

intcgre perjol^re etiam vhra vires kcredi'

tarias.^.p §. i.nnwi.i. fol. 158. num,

4./<>/.i60'

Inuentarij confUtutio a Jufiiniano lata anti-

quum it» correxit circa creditores (t Ifga*

tarios num.i.foi 1 5^.

Jnuentarium fieri dehetfecundum confuetudi-

tiem loci.ibtd.in verjtctil. Huic autem,

Jnpentario nonfaclo, tenetur btcres ad integra

legataetiam defuo perjetuend4,quanuis te «

Jlator tacite vei exprtfii illorumfotutionem

ad bonafma refirinxerit.nu.^.d fol.1^9.

Jmentarium, ad hoc ordinatur, vt eo confiet^ ^

. quantum in bxreditau defunHt fit. £C maU
prxjumitur deeoqui illud facere prsctemif*

ftt.tbU,vtrftc.Proq»4ratiottf, . a
Jnutn»^—««
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jnmUdrio tmfdHojm hfero pcemttntialitC'

neatur luerts vitra tires b^redttariasi nutn,

^.fol.l60-& ttfoluitur^qnld iwn.num.6.

ititHntdrio ninfado^ non tcnetur b^rtsvltra.

bona defunili
^
ji crtditorts (2. lcgatarij dt

bjc conjcyfateantur , non ep plurdy quam

qu£ dicit hxres. a. .7./0/.1 ^L.&in islo iafu

poteil dtducere Falcidum aduersus legata t

rios. numj<quenti,

Inuentario nonfaio^creditores &_ legatarij de

rei reritate confcij non pofiunt » vltra ei ab

bterede extgere inforo conjctentix.Et,fitXT

egerintyin tudetn tudicio reptuere, tetietur,

ilfid, num.^ Idem^
fi

poji latatnftmentiam

contra bicredem txigant.num.ii^N££^ tartie

in prxdtCfo cfu potefi bares vti remedio dc
nuntijtionis Euangelic^.num.io.

Inuentarium tintra quatttum tepusfieri debtdt.

• mm,i t.foi. \£3^

Inuetarij bcneficium an quoad otnniaamittatur

ex omtjsione vnius ret, remifsiui num.

circm ptinctp Jol. 16^.

inttentartumfaceretencnturbxredet , nonaly

tntuerjAUifu(ceforei,& pofifiores bonotutu

dcfunHi. tium.t y .fol.
- .

Itiuentartum b^credis
,
probationes contrarias

• non tolUtfeciu in tutorts inuetario. Et dif^

fcrentiaalixittter rtrumque. remifsiue nu.

fol.iji.coifinnl.

Jnnenmryfi)lennitateSi(/' vtiUtates, Remifsitti

d.num.^Sf.infin.

ludex aliijuando partes ad eoncordiam reducit

te imtr eot dtuifa prepter caufe dubietate.

i. p.init.num. 39. verficul, Partibus autem,

ftl.iti,

Juramentum contradui appofitumjortitur im-

turam tius primordiaUm.L.p.tnit.tium.x^,

verficul. Pro quo,fol.69.

Juramtnto aufertt non potcfi lihera tefiandi

facuUdfy & tefiamtati reuocandi.6.p. init.

ii, 4./o/.i86.
^
^ • . ..

Juris ignorantia non txcnjat perfonas qvd^ih

iHa excufantur,quado inciderunt in deli&u

frohibitum^ iegefuper certofiatuente.atias

4XCufat,fiptrisiores confultrtno potuaSt»

Jurii ignerantia non txctifai a poena tegismu.»

lierem^qud errans in iure tutoraufiUjs non
petit.Excufat verh eam qud nonfecit inue~

. .tarium ^fiperitiorescottfulert nenpotuit

bid.inverjicul.Qud vttque,
. .. . Js^i»>r,iVi»

Juris ignorantta nanexcujat nuliertm
, &Ji

mtles perjoaas , 4 pana Ugis impojttaob rei

: itt ittuentarto celatas.num. 1 i^.d.foi,

l6^litnita vt itt.num.fequenfi foi'i9^.

lurisdiftionis voluntari^c a£lus ttMextraterm

riiorium ftatuentis pojfunt ia fubditos ex-

erceri,z.p.%.x . nnw.z t ./0/ <yO«

j„ritdi£iionis voluntaridJunt ea,
, q u£ parte^

nemine cogemefaccre pojfunt.ffeutentiofc

, qutcreddunturtninuitum.dn.zi.foi.^i.

Jus $^^ii**nt tntroduxit illa quxpro nccejfario

humand vitdvfu naturalis ratie inter homi •

nes conjiituit. 1 n prtcfat. nuut.i.fol.2,,

Jus genttum quidJit,tbid.col. ^. \\^.. . .
^

Jus gemium,0' edt qud iilius lurisfttntjeruatt-

tur inter emnts gentes qud peUtici viuunt^^

ibid.coi.^.&Jol.^, .. ^,yvr.
luris gcmium conucmtonts apud aliquas luuip^

. ncs itt vju nenfunt.d.fol.^xoL l
Juregentium introduda^ eodem lurefirma &^

vatidafuttt.num. 4.d.fol, |»

hit ciuile iHterdum aliquid addie, aut detrabit

luri ^entium.num.i x.fol.y.col.

Jus bumanum potcfi ex caufa timitare , Jeu di»

fiingutrt dtuittum lut , &. naturale, 1. p«

init.num.6.fol.62-'&.i.p, inif. num, zzJ

fol.vgj,

luspatronatus acquiritur exfuttdatiotutccle*

fia,capelUfeu altaris^de Epifcopi confenfa*

5.p.§. i.num.i^. verftc. Prima conslufio,

fol.tyy.&.num.t^.fot.ij^,

Jus patronatuSfperfe ncc donarifnec Ugaripo,

tefiabfqutEpifcopi conftnfu.ibid.vtrfic,Sc-

cunda coclufto. Prxttrquam
fi

Ecctefu,aut

leco alij rtligiofodoneturj autreliuquatur,

IttvtrficuL Si tmtn. Et vtttditionis titule

ptrfenunquam trattsftrtur.ibid.ittVtrficul,

Vtnditionis auttm,

lur pratonatus transftrtur cum vtuutrfitate

bonorU quocSqi titulo abfqut Bpifcopi

tberitau,Verfic.Jerti4 coclufu.d.feiil}:



fHs pairotiVm lc^lefufUm^
hirtdiuriu ffly

iurc b^reditario dtfcrtur^&tr^njit in omnes

'-'

Ijjcrtdci , nec fOteH patronus vni ex iHis il-

'•

lud afsignMTt pni Eptfcopi confenfu. Et,an

•• trifcdt in fidcicomifarium vniuer(aleUbid.

jus patronatus non copetitex intlitutione CAA

' pclU , nifi interuenientt Epifcopi confenfu.

num.i^.d foi 178. Et tvnc poji tnortem

innttntoris ttanftt in/ucce^rtm eafelU»

'ibid.nHm,io» •• t-

C ..••• •
• .

'•

JLegatum cert4S quantitatit ConctUo reU&uml

ftConcttstxptnJastxcedat ,
pars qu*fuper

bzredts lucro cedit.i . p.intt. num.t6t

Le^atum certdqnantitatis relidum adalicuius

coUegij., nonajlettiui ConpuiHonem, tetum

expendi debet <rt opusa tcfiatore dejignatum,

ir,ft pars aUquafttperft,non hjuedi fcd ipfi

* coUcgio,aut monaSlcrio crit jppUcandj.nu,

xj.fol.i<i.£t vid. i.p.%.7 num 6 /0^1) ^»

^tegatum ccrta quamitatis profunens fxpfii-

ps ^totum expeudt dcbet, minusexpen»

datur.non pertinct ad cum cui tn bac cau^

fam reUftum Juit. num.z\^.d.fol 15, .

tegato ctrt£ qi^antttatis reh£{oin certama»

Uquam caufam cxpendendo , qu£ tantam

fummam non rcqutrjtiatttnditur pro lucro

' rcfidui^an caufa^ naturafua Umitatafit^an

• non.il id.

Lcgata non foUim reUnquumur propttr meri"

tum legatarii tempore tejlamenti cxif\ens^

* fedettam propter meritum poUea futurum.

num.^i.fil.16.

tegati ^fidcicommtfa , & Ubertates, relinqui

pofunt extraneis in tejlamento minusfolen»

niinterliberotfdiio.2..p.§,l n.lS.fol.96,

legata ,fubSiit^tio^(f cobxredis adteSio,con'

tenta in teffamento y quod.fauore pi^ cavfc

• h^redis insi itutcCy poHeriusfjHS rcputMur,

Talcnt.^ p §.z.n«m.ix./o/,ii9.

jjgata non dehcmur tum ex te{lan\ento b^crc'

ditas non aditur, nifi piafinunum, i^. ad

fin dfol. II 9.

f.egatum reU&uw propaupentin cUimauit

: pDtefi conuerti in rtiemptionem captimru^

. ncc.tn pauperum pueiiarhm dotes. ^ p. §.

7.iMnn.l6./<>/.ixt. .

Legatum rcliHum pro rirginibns maritandis

. non potcfi expendi etiam de confcitfu Lf</•

ccptpro dote puclU rcligiiincnitngrcdixo'

lentis .num. 1 7 .d.fvl. 115.

Ltgatum vxori rcli£ihih,vt poft cius niorti mo-

nafleno refiituaiur, vel tn xgrotas^ autalt'

menta paupcrum,cxpcndatur^an tUa volent

pofsit in vita fua refittuereUbid. . .

.

tegatus apudboUes exifiens non potei} ttfiari

fecundiim confuetudtnes,& SiatutaUlvrum,

z.p.<^.t.ttum.zzfo{.^l.

tegatumTuio rcUSum^ Si Sempronius
volucr ic , non valct . yalct veto relidum

fub coditione, lilcmpconius capitoJiu

a(cciicicnt.6.p §.1. n ii.fol.i^i.&fer

quenti.EtJub cdditionefiihstTcs in capi-

CoiiUalcdidctit.n. lo.fol. lp'). ro/.iy

Legatuni, (rfidci comnnftum reliilum cutiX

liarrcs volucrtf ^w/ii/nm csl.Et dijfercn-

tia inter boc, ^ illud^ iixL bdrcs noluerit,

... d,^ i.num,i6.fjl. i9j.

tcgatum alicut rcli£htmfubconditione,(i ipfc

1. . VoluviU iValidum efi.fwiiluer, (31 baredk

sniiitutto. Et quid talis ccnditto operetur.

vuTti.\jJ fd,i9\.

LcgJti qujucitjs ,ftu restn Uberob^redit 4r-

bnrio poni nop peteii^ potetl rcrh in Jitn»

alterius arbiti io num. \ %.fol 194.

teguima fihjs nen dekeiurin honis parentis

religtonem bonorum capjcem inrgefst , ante

tnortem natMralem i//n/f. i.p.§-S """'•! o.

verftcul Quod ctiam^ J'ul.j\6.vid.etiam in

4./>.§.2. wmw.8 /»/.*4^.

Lcguuna tiiulo injliturionis filio rclirqui dtbct

Et finon tnriitUJturfjhetnrc jltqua, aut^

tt oporiet^ cxhxrcdctur , tcjlamcntuni iua'

net nullum.yp.tttit^num l^.verfnul. ^d(h

autcmfcl. lof^ prj:terqu'am inttrun.tuto

v ad pijs caufas num. to.

lcgittvia Itberorum in ttfiamento pjtrisinter

liberosfaCio debct lUis rclinqut titulo infli

tutionis.i.p.^.^. num.i6.foi96. &*i.p,

init,num,xi.jQl,io7^ .
* .

Legi»



Legitimi qwta/iuiH iure efl inuentay & /7<t<

tuto minui fotiil^tT angeri mm.iz-d.fol.

loy.Etanin totumtolli pofsicitbtd.

Legnima Hberormit ftiuorahilior <rt quam li-

'bertaSiVt in dubio^eBamentum quod nelio

rcm filii caufam c^ntinet^ofiertut fj|«,pr««

fumtttur,^ p.^.tMum 6/o/.ii7.fi>/.3.

Legttima Hherorum an debeatur parentibus re-

' iigtonem ingredientibuSynon expedata mor-

te natMratii & e contrai ^p.^Ju tlum,

B.foli46.

Legitima nou debetur viuente patre. ibid. in

verficui.yeritm prior.

Legiitma liberorum parentvmy patronorum

non pottft mtnui legatis ad pias caufas reli-

• y.p init.niiifi i./o/.iy?.

Legidmu fihorum,tiecfauore pi^ caufc onerari

• pot4st,ibid.&.num, 4/'/.! 5 4.

Legutma^est quota bonorum , non bareditatU.

nutn.12, fol.1^6. :'•

legittvta non poted falui fiiio inuito in peca»

niatnmterata &fi pater itaiujferit, fed tn

rebus barcditaTijs foluerda eSl d. nWm.t

£r iK>n in jinguUxmunutatimJed in vna vel

plitTituStarburio boni riri nu. i^foll J7.
Lex, ne multeres auro^ne ue fehiculis.aut varia

Tejle vtertnturjatapvji cladem Cannenfem.

Inprtfation nu.s. verjicul.Denique,foi. £.

Leges pattic de piobibitionefertcorum.d, num,

$.foi 6.C0I.I.

Ltge Lacedxmoniorum faminis otnnis omatus,

&mundufmuliebriiprobihtbatur.ibid.

Leges fumptuaria olim apnd Romanos inyfu

eriint.ibid.

ktskmon dchet poputo finlre de vento ^fed in

cufu duhij dtbet eft prolata. L. p. init.

num.^ fol. 9. :

Ifx cjitriMfdni^ & corredoria, nec ex rationis

• idtMttate, dt caf» ad cafum txttndipotejl.

ibid.num.iS.injin^t.i\.&. d.l. ^.§.5.

Munk^ fot. 41. & 2. ,piiHit. B. 1 8 . /o<> 70.

Lfx niua tn vno cafu $xfrefa,inteilif-ieuf$tia

in *l))S, quihuscafus etipreffus,anti((U9.utre

etquiparjbatur ,&qualiter boc proctdat,

i.f.k}. ^.num.6 fok^^^' ' vm,i^-

Legest&Jiatuta babilttart nonpoj}untptrfonas
•. ,,.r _ . . . .

-

fibi wnfubditas^ nec eirc^ easali^iil dif'

pomre.i.p.^ 6 num.6-fot.So.

Legts inttlligt dehentfecunduiu fuhiedam ma»

tetum rubrtc^cfub quajituantur. L p §^
7.HHm.i 4/0/.55»;

Legts. bnmdn^e qu^pluret quam duos alit tres

teiles in teftamentis requiruut , tuie £ tui-

•' no\,iutCattonico fubtata nonfunt. 2^p,

init.num.^.fol 61^ :

Lex humana
, plures quam duos tejles aUqudH-

do excaufa requirenSy & aliquandoin aii'

quihuscaftbus
y
^us ttilimonio contentaf

iniufianonefi.num.^.fol.6,1.

Lex futtdata in prafumptione non babef ttcum

tn anim^iudiciOyvbi veriras flut in contra-

- rium. z. p. §. 4. mm. vetficui . Kec

tunc obnabit. fyL. loi, Et, 5. p. I.

. num.^.fot.i6o. . ..'.! : -.

Ltx pojitiua poteji inierpretari
, & itclarart

Lciem natura,^.p.tiiit.num. 3.x.f»L ho^

.

Lex loqatns in cafu altquo ratione frequentii'

ris vfus ,aIios fmilts nonexcludit-i^. p. §.

Z.nnm.iS./o/.lfo.

Les^es Cafure^ de inuentJrio loquentts^ Jur$

. Canouicofunt approbata inforo couteiitu}-

yo.5.p.§.l HMre. 4-/0/. 160.

Leges ctuitadt legato retaliena , lurt CanO'

nico non funt corrtS^..^ p §. yttuni.^,fi>t,

iiii,&.num.i6fol i«^3» ' ... .

Liieri concepti po0i condannationcm paenc

feruitutis y
cenfentvrab alio fuf tpti

^ &
. Jubiiitutum tton txcludmit. \.p..^^, fiu,

i9./«/,45. . ; . \: jj, v

Lihert damnatoruvtjion admittuntur adfiiC'

ctfiontm illorum ante quam naturalttet

• mortantur,&
fi

Ult dumnatione^ pant fer,

uitutem ittcurrant num.io.verfieMl. (^tt
• tamen fol.46. ;-i.:r • •

Libert condemnati qui condemnatianis tem'

pote extant, qu^ vttam non adimitif^^ ^**^

tum , aut lihenutem ,fifcwn exdudunt in

ttrminis ord. PQrtugallu-lib. z.:.titul.z6.

§i.L2.num.zi,4Lfot.46. ^..u

Libert conctpti ante condemmitionem , &fi

poSl eam nafcantpr,excluduntfifcum,vt*na'

' • » anttcondttnHanoitem.num.^.2-fol'A7'



Liktri tuturAles exidtttts condenmiomsttm'

fore.cxclvdunt fifcum in terminis ord. For

tugJ.ijuando eius condiiionisfunt , vt illif

dchcMur legittnia tn Ironis parentis , cum
tn di ejl plebei fiJiut,de iute rcgni, nun

d.foljj ft qutd in edoptiuis, ibtd.tn fer-

ficul QuA ratione,

Libertatis cauja^ e£l taufa pia. 3. p. §. 2,iuiffJ.

l.folii£,

Ltbertatis caufa , piu f/?- rt fu cauft priuiU-

gijs potiatur^& fi pro anima non reltnqua •

rnr, num.X.d.fol.ii^

Libertas telidain teSiamtnf minusfoltnni

^

valet quando ptetatis animo reli^fuit y a-

lias non.tbid.num.j.

LibertAt^noneflfauorabilior Itgitima libe'

roritmtr.ec eam vnqvajn toUere , minuere ti

poteJl.num./^'ver(ic.Ex quofmt fol- 1 12»

Ijbcrtatis caufa i nonfemper qualtbct aliapid

catfafauorabilior efl.num.lt foK I l£x

Ltbertas antmo ptttatis reliilaydebctur bjtredi •

tJte non adita. tium. I ^ .ful.\ 10.

Libcrtas in trfiamento reli{ia,cenfctur repetitu

ab tntcsiui6.num. 16 ti fvl.iio.

Ltbtrtus duobus rehcla & vnipojltj adempta

dequo nonappareat, ncutrtdebetur,prtttr

quam fi pictatis animo relidafutjfet. num,

17.fol,llQ.ccl.i.&feijuenti.

Libcrtas alieno feruo ignoranter reliiravalet,

5.^ § 5.11«. i.verficul, Cuius texfol.xj9,

Ltbtttas direilajeruo proprio rclinqui poted

Jub conditiottt^fiTitius voluent. 6.p.^.i.

m.ii.fol. 195. Ftdeicommijfaria verh ita

reliila non valet.ffuni. Z2..in fin.fol. tg6.

Libertas^nec dindj^nc:fiiletcommijfaria ^fub

lib<ro baredis arbuiio relinqui poteil.d,

mm.ii.d.fcl.ic)6,

Lircmia,iuris coi. munis difpofitionem in con*

trarium fupponit. i p.imt. num.j.fol.p.

Lufitaniin Indos njuigantts^quauis in ttumeros

milttumfwt relati, titix militaritenari ne-

quctit.i p^.l.ii.^-Ycrf.Dei}svcro /0.78.

&quanuis militix cauJaproficifcantur,n,2i

M
Hiioratut inflitutio in t^Jhmento ^[nusp-

DEX
lenni tton ulet yttecquoad ettus mifarum'.

fiut alttriuspix caufi illi anncxum.^. p.§.

2.n«m.is/tf/.i7 6.

lAandatifines diligenttrfunt obfiruandi , nec

pcr a:quipollcm impleri poteti. i.p.^.^.nu.

4.infin.fol.4i.

Manumijfus , nouus bomo cenfctur, fi^ p. §. 5

.

num. i.fol.zo^.

Mare reputatur pru territorio fcu dinriilu ci^

uitatis illius quxpropinquior^ , tam quo'

ad delifta,quam quoad contra€lus, z, p. §,

z.num.i{.fol,%s,

Maritus,aut vxor,remanens in pofcfsione bonih

mm , & celans aliquid in inuentarto , noit

incurritp4nam,De iure regio Portugall.fic,

minoribus exturUibus. y .p.^. i Mum,tx.&.

^^fol.ie^.&fcquenti,

Maritus, aut vxor^ nmanens in popfsone bono'

rum,no lencturvltra bonadefunfiiyobomif

fionem inuentarifd. ««ni.i 5 •/()/. id<L

Mafi ulinum^tam in bominfs,quam in legis dif"

pofttione , comprcbenditfamininum. i .p.§.

2.,num.it.fol,^i,

Mdfculus luxurioiiviuens , non idcirco repn-

tatur prodigus. wn w. 1 5 /0/. 3j . .L<^

Matrimonium duobus aut tribus tcftibus pleni

probatur.t.p.init.nuiit.z.fol

Matrimonium fpe lucri prouocari potefl ctiam

afuturo matiio.6.p,^.2..num. 4. fol.zoo,

hieiUiinx hus,& coiumcndatio. §.^.imm«

4/oi.i33.

Utmiri , ncmo potesl finipeccato, Ef, iion cfl

mend,ix, quifiilendi animum non babtt.6»

p.inic nuiu.j fol.i^)_.

Merecnci rehclufu^vt.ad mtliorcm vit£ ilatinn

rtucrtAtur,ad pias cjufjs reltdum duitur.

j.p.^.ynum.vfol.iij.

Mcrttrice bxiede in^ituta , taiiqium turpiper'

fona innituta, compctitfrjtn querela inof-

fictofi tcslamcnti.uum. L,l.fot-i2.9.

Mtretrici rcli^uui /ub condittonc, aut modo

mclioTis p/u- flatusipium csl^ & aliji pils i»_

cafu dubio prxfcrendum. ibid.iiunt.j.

Merttrifi paupcri rcU^um , quc turpi quxHu

vitamaltt, piHm imiudicutur, num. 6^

/0/.130.

Utre-
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Merttricet,& ft pAupemfmty tbcdnhnon suc

in diflributionem Ugati rclidi patperibus,

num.y.d.fol.tio.limiu.vt ibi.

Meretrix an bomine vltmo fupplicie danatum

poOulare fibipofsitin nuritujt aturpivi-

UJlatu ttd refiptfcatin ^.d.fv. 130. &.fo,

fequentiy rerftcul, Ad confuetudinemvcrb»

Meretrix tn^ituta h^eret, tejlutorisfratreprx-

terntijfo, eum^a qutreU tcfiaruenti tnofftcio»

fi rtpcHere non potertt^&ji patata ft hcre-

dttatis lucro ad tutliorem vtt^ ftatum re-

furgere. num.^ verftcul, Sed negatiuam, d,

fvl. 1^0. &feqnenii,

lAilts tltintofippUcio damnatus teflari potefi^

ft in ftntemia, teflandi facuitas tiftt rtf.T'

uata.\.p,%.^ .n,z.verjic,Sed &boc.fa.^Q.

Miles.vnde dicattir. i.p. §. l.nini.l.fil.y ^
Milttum priuilegia antiquii legibus Cbnctfa^

que non rtptriuntur corttd^JboditSlabHnt,

num.t.d.fol. 7y.

M/7>:um te>tamenta cum tluobus ttnthutvd»

Itnt.Etan dtbtant tfe rogati^d.num.x.fot.

1 5 crfequtnti, Et mulitr peteft efe teslit

inillis.d.num. i.infn.fol.7 6.

MUittbks turis tgnorantia non nocet. num, J£
d.Jol.-y6.

Utlieihus^ duntaxat c^iim in cajlris , dut in ex*

peditionererfantur, tenamentor^fiUnnitas

rtmifa en.n.4,verftcul.Prdterea,d.fol.76.

Miliits filijfamil-extra ca{lra,& expiditionem

tfilan pojfunt de eoqucdtn cjflris acqui-

fierunt.num 4 prope fin.d.fd.'' 6.

Miiitihus quari ttftamtntorum foUnnittSS in

cajlris folummodi &. in txptditiontft re-

: n.ifsa.nurtt. y&.6.d.fol 'Jh.& fcgutntu

iMlitun priutltjiio in tthannntis
,
vtipojfunt

viri littrati in cajlris decedentes,d,num'6.

Ttrficul.Qv6fit.d.fol 77.
Mditum tejiamentafada in ca^ris , aut mrx-

pcditione , valtnt intra annum ntifsionit tx

.
; ctvfa hoiitJla.ibid.verftcul.Circ'a quod.

Militum priuiltgio in teflamtntisitademum iu

caftrts vtipcfunt al^ non nilites
^ ft ca§rd

Jmt in loco hoililiy&decedant illic. Et quid

circa boc,de iurt regio PortugalUbid.ver"

Milites quando , t»i fi/If/i m(lere,& quandc,

inexpeditione occupari ^ dicantur, tium.

7 .dfoLjy.& tium. s>.fol7%

.

Militcs slationarij^qui in ciuitate aliqua^ pr£ -

ftdijcauft funt y iure militari ttflari nt

queunt. d. num. ferfcul. Vndtcolligo,

Idtm in limiuntis milttibus. ibid. vtrftcul,

Maior,

Militis tedamtntumfaSium in ipfo pvgn£ fon-

Jifitt , valet cum duobus ttjiibus ncn toga»

tisj.ttum 7./0/.78.

Militis priuiltgio in tcjiamentisvti pojfkntna*

uarcbi clufsium,rtmigts,& naute.n,'^ ibid,.

Militts qui clafsibus vcbuntur , iurt militart

ttjiartpofunt,ibid.

Milittt non gaudtnt priuiltgio militaris tejla*

nienti^ex quh belli caufaadexercitum pro'

fcifcuntur , ftd tx quh cum extrcitu tpfo

vadunt.nutn. ic./o/.^ g.

Militts qui inbtllo imujiovtrsatur, an milita'

ribus priuiltgijsvtipojfitttl it«m. <^

15./0/.80.

Mtlitts nen gdndtnt priuittgio txtmptionisk

' pncfiationt <ollt(iartim
,& trihuterum^cle^

riciscomptttntt.num.z^.fol.^

Milts aute compUtum dccimum quartum tfn-

num ttjlari ntquit» & completus dicitur in

milite,jicut in pagano^in qualibet parte vi»

timidiei quodecimus quartus annusper»

Jidiur.num.i^.fcl.Hy

Militis ttjlamentum faHum in cajlris iurt mi^

litart,non irritaturjfi ille domum rtutrfus^

nentamtn a militia miffus,cum to dtctdat.

X. p.^.x. num. 9'vtrficul. Quhjit.fol 87

.

Miltsnonfido inuentario ttnttur infolidum,

^.p.%.in.Z7.Terficul.Contraria,fo.t67,

Minorji contrahut cum autboritatt tutoris. ita

vt pofi mortemfuam & jicfnita tutt^a in-

cipiat a&io^ttntt contr^ifus.i.p.§,i.num.

' 4.vtr(icul. ttfane,fol.i6.

Minor aliquande pro maiore reputatur circa

fpiritualia , & dcpendentta 4k eifdem. i.p.:

. §.i.ni<ni,ao.iii^a./o/.34. .

Mineribus ettam lucricaufam ptdtiadtntibut

• iurisignorantia non nocet.i.p. §.4. num.

_ I i.inprinc.faljlQO, , .1-
' - ~ ' Miner



IH. 1

Minor ,
'qunuristrrorifoluit uUSium in ttHd'

mtmo minut f(>lcmi,reptt(rt potefl.ibid.

Mtferabiltbus perfoms rthHa , ad pijs ctufat

rfliHj dicuntur* ^ p.^.^ num A fol.ii6.

Uijtrabtles perfotu qu£ dicantur ptduer ex •

frtjfasitt iurct Judi>.is arbitriortlinquitur.

. A-num.i'fol.^^7'

liifericordu opusJpiritalecotportUhut pr/tjlat,

^.p.^.^.nuni.^.fol.i ^o. to/.4 in ptimip»

Hi^arum numerus a teflatute dti laratus , im.

flendus efl dt alijs b^reditarijs benis ^ft

quantttasad id reliH* JuJJiiiens non Jit.U

p.init.num,^o.Jil.\6»

iAenacbittfiattpojfunt txJummi Pontifcisli-

ctntia.i p.§ i.iium.6.in pi Jol ^Jj

Uonacbus ttslari ntquit , nec td conJuetudin€

induci potefi ,Jed Pap^t priuilcgio pouH

p.^.y.num.y vtrjfcul.i>ed &JuJol,^i.

Uonachus,pcr ghnam viuerty cenjetur.^.p.^,

2.jh6.rtrfc.StUx prnctdinbus^Jol.i^i^

HonacbuSyin iurt pro mortuo babttur. ibid Et

quomodh bt c inulligtudum in.nu jequaiti.

Uonacbi tetiamentutn projejsiont eiujdcm cott-

Jirmatvr adto ^ vt dcimeps ab eo reuocari

nequeat tttam in fauortm nonajieri). d,

' mim.6.inJin.

Monacbus non babtty vtlle y necnoflt.nHm,

Monantrio reltdum^cum duoJint,nec appareat, .

dt quofenferit teilator
^
fxminatum potiiis

monaflerio quam tirorum prxfart debet.

. f.init.num^ Jol.2^2J^vbiinterreligiO'

fas fxmiiutuin domos cantentio ft^conuer-

farum domus pr^cferetur.tbid wwwt.47.

Uonantrium ingrtjiurui non pottji ttHari abf'.

queordinariis legum Jolcnnitatibus L.p.§.

7.»». 8 f'>i^ ^.& z.p if. lvtt'Z^.Jol.tll

Uonajlerium ingrefurus non tenetur aliqutd

monajltrio rtlinquert in tcflamtnto antc

^ ingrefumJjdo.^.p.^ 1. num. 5

.

Jol. 14^.

Ht an^ftedatordemonaslttij tngrejju ttfU.

togitauit ok prxteritionemillius, rumpMur

teliauientumUbtd nvm fequenti. Jol. 144.

UonaOtriumbiibtturlocofiig num.^.Jol.i^l,

Uondsltrinm], cui monacbus fe&fua obtulit

mminatim & txprtf^ ttmfon irigrtjjuty

fucctdit in hnisillius
, extlufis' birtdibur

in tijiamtntoJcriptts.nutn.^.verJ\cul. i) rc

y^t'ff:Kf5,/o/.l44,

Monaflcri) Prior ^ cui cemmifa esl jaculcas

faupens eligtndi, an pcjsit jratresjuos eli»

gere ? 6.p. ^ i. num. 30 , verjicul . Ex
nuoJtil.lgS.

Uori quotide , dicimur , (tfontinul dectdtn-

tts.^.p init.nutn,l Jvl.136.

Uortis apptlIatio,de natuiali intelligitur. i .f.

§.^.num.zi JoU^6.

Mortis memoria^ amara ejl , &aliarum rerum

memoriamfugat.i f.init. num.14.fvl.6s»

Moftis in arttculo consiitutus quando quh

dicatur.^.f .inic. num.^.fol.iiy.&.num.

6.&.num.iyfol'i/^o.

Uortis tempore ftctjfe ttftamtntum non dici'

tur.quicxtra infirmitHttm, ac mortis peri-

culum,iiludJci it, & Jtfubito moriatur pojl

illudjaiium , tbid. num. ii./o/. 13^. (f

fequcnti, "
1 , :

Mortts tempore fadumnon dicitur ttHamett'

tum
, quodfaiium tfiin injirmttatt tx qua

non dcccfsit tejiator. num. i^. d Jvl. 140,

JdemfitetUtortx infijrmitMe ilU deccjsit,

& Dei tttiraculo rcfujiitatus ejl. if-id.n.

Uortts conditio, de naturJi tntelligitur , noH

dt cihHi.4.p.%.i. nunry.TciJu ul. Cui rc"

Julutioni^Jol.14^.

Uulitrt luxuriose viuenti qu^fius caufa , ^fifi

inttrdicinopottfi, ncc dari curator,nccadi

mi teslandt facuttas

.

I .p.^.i.n. lyful. 31,

Uulieri luxuriose viuenti libtdinis caufa^ i«-

terdtci bonis poteil,& adimi tefiandi facul'

tas.tanquam predigd: num. i^.f/./o/. 32,,

&fcqucnti.

Uulier^rar^prodiga,num. I f .d.fol 3 3

,

Mulitri eoniungats luxurtose viutnti , an ve

prodig£ dandusftt curatori d, num, 15. i/i

fin.&.\6dfoi^, .

Multtr pottH t§t tcfiis 4> ttdamtnto militis.z,

p. %. i.num.t.i»fitt.Jol.7 6,

Uulitr militiam cxercens , eodum iure vtitur^

quo milts mafculus,d ^.i.num.tj .fol 8i,

Uulier qu£ verfatur in caftris no tamc cx cau -

fa aliqua bontfia^& iu^a, &fi cajlra ia loco.
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hoJliJtfni , ?K itctidtlmt mWUArlu^ Kohllis quim hahitat
] pmilt^f}} rujiicorum

Jiari niiipotejlttbid.num zS /o/.S^.

HiUin^bi iart mitkari pottjl ttjiari^ iu^Aeim

gnmnmfdU friuilegio 9tip»t^.mm^

MciNS* &furHuSy ttjiari olim tmnfM f^Stm
i.p.§.5.nHm.T./o/.35.

hlutus &furdusfiue a cafu. fiiic j natura,Ji /n-

ttilfttum atiquem habejt^qutmfignis dtciU'

. rarepofsit.cilebrarefottHmntt etKtnSu

quicmijtnfnftrsgiMur ,& mMrimntum
contrahere potejl.ilfldjUim,%,

Mutvs &furdus,deitirt nouo quando&qikLUm

ttrteilaripofsU.num.4fol. 16.

lAutus & furdus milesMt^anioJfuinum.^»

Cred.fol.iS.

Mutus &furdus e* sctidtnti,&ftfcribtte ntf-

cist^Mto,nlprinelfitfheito ttfitirifo»

uS.num.6<foLY/*

Uutus&furdus enaccidintii&fifcrihete mf"

eiaty^ animi fenfum jignis declarare pofsit^

adpias caufas lejiari pottrit.n.j .d fol.^J

,

Mutus &JurdMS a natura , ncc ad psas caufas

teit4rifottaM*tmm,%,

Muttu&firiut 3i mturAHte de r^is UehUd
• teSattfce^,ihidd»MrjKnl,FoMderohiMi

N
Nituratit ohligatio nMoriturtx tefimtnt^

ftiMifoiemidfro rtliiHi iitUlo,2: §. 4«

hitnruU debttum errorefa(H folutum repett

non potesl. num. yd.Jol.p'i.&fiqutnti.

^aturale debitum parit txceftiomm COmftM'

fationis,d.fol.^Z.injin,

KtUuraU debitumjquodad creditoremferuenit

lAfpo ntio illius, refeti non fott^MU

Iktmoie debitum hmkmtMfiintum» rtnitmioi

nis auxilio rtf»tiiupdt»limn.9J.foii^

&fequent.

fietur£ conuemt
, vtfolusjilius ,/f h^res pa-

tris.x.p.^.j,nm,j.Jo*^l,^ num, t^. ad

fin.fol.^S. . .

~

gaudtt , nec idcirch priuiiigia nobiltcatis

" emllttit,X.f.^,3.,num.ii.fol.i%.&.num.

tt*fil,9o»

Komv4 demonftrmiaidt etmfi konunBm n»«

foif«m»r. 1 ./>. i n/f . MHWi. 5 1 ./(»/. z 3,

Hominatio emph^nuftsJaSitU, muiurU,Ufi

§.z.num.V6.fol.^4.

Kominatio emph)/teufts,defui naiura^iurt com.

imnd etteuo^refutfitura&us inttr vtuos.i,

f.«jt.iiimi.2ri6, nrjficid, Hoe trgo^ joi.c^.

.'drpidattento iwotegfoPortti^.ihi^

dtm.fol.ftqutnti.

liomiuatto mpbyttvfs in ttHameutofaiia.todt

nunuro ttSHum probjri debct,rniOttcj{jmen'

tum ipfum, quauuis faClj inttr riiioi tribut

teUibitt frohttur dtiurertgio Portugalliii,

ihildfil.70.

MMifMri« emfhytmfa iiit^lmtettofelSUt ilh

ttuocatOfftu quoquo meioirrito^uocatur,

& irritaturfecMum Itg.reg.Portugal.iuris

communis tn hoc corre^ortaau djUUH,^6^

injin.& num,z.y .jol.jo,

KomimmiifaeuUattJ^mpHcittr conctft ,.fla*

minetio fimtl faSd ^ ftut Ut Mflam^ j

fm mf»r »1««« , rtmemi iMfilt* nnij

i9J.fol.70. i

Hominjndi fjcuhate fmplicittr concef.tfwo

in tejlamento, ftu* in ccntratlu , rio.^if-

fMffo femtlja^a , Muntt itiuarialftlis. num,

}o./o/.7r.

KendMHiifiadtett, ckmmmrumjtn tempi

re nwr^fiei^Uui eoueefitjnominmomm

JkSUim Mrl4f« jimftrpm^^fmkmi i9 1»*

rninatum ttr»,& omne ius quocunque titu-

lo (ransferat num.^i.f l. 71. Et ad quid

tunc projit prtcdtiia iuns tranjji^atio, ibid,in

ttrfieul,Krittonun0

Hom^Mii faciUtetsed imrtis vfque tempuSf

. fiujmemortUtempmMicui comtfn ^fi«
'

fite nomimtt ^in uominatum rtm &fim'
ne iusfuum tramftrat,nominatiotum pofied

rtuocart non pottil dt iure rtgio Portugall,

Et idem,tbi conce^u til nominandtfacultai

tem in vtta quam iu mortt, niM.^tJ*f^»

{ 7l,&jeaueHti
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liomiMndi dm monrefiirjACttlutmkdbm^

jiM pcf/oiM wnaAiA , fn inctrta «vftfu»

Kowindrc iu^us chm moreretur certm aliijud

perfonam^ poteJieAm in vitu irrcMOcabUufr

nomtMt('tifid.mm» 24.

o.

iMi^tliMAiMUiiitaSi&fuiJUmtia in aheriui

contrabentibut arbitrium covferri mn

«««1.14/0/195.

Oftwmferui legatdof^mm tligere pote0 k*

pttsrins 5 .p. itduwm.lo.fal, 1$6,

f^LhfuMliy^lJttaL 87 §. 8. quxpriuat

' fsrnmt fneeifiitne libercrum, ob omifiio'

um hnentartj t
nonbuhet locum rcfpeGlu

eorum qui exhireiatifuerunt a parcme pr£

defun^o,tiec refpedu potlcu fufctptorum, J.

p. §. I . nHm. 15/0/. 1 61. Et elkehed

- JemwJLtidMi mner.fequeHtik. Eteire^.

tmdemiit*^9»M mH^y^& fipeat.

fol.164

Ord. hfttana lib.i.titul.i^^ i ijux probihetl

Ecclefiam hona immobilu coviparare,in f0-

trouerfum adducitur ^ & de faltditateil'

tius agitur.^.p'^.i.a.num.yfoLijypro

iefenfw»liiMtm. 1 1./C/.174. &fcc^uUi»

V
pdkmU luregtntiumfirniter valehafet.^ d*

nanu regia executiom miHalhmturJupr<c^

fat.num.^.fol

Padum de non fuccedendo iure v^lidum non

e3tehiitfuccefiiotieme»tefl4mmaf.^.p.§i

r»imm,V'$,ferfeMte9erh^el,ieh

Piffeehitoeetimeiifiu e, ehmefetjettfhtment.

' ad tejiamcntum ntortil UmfmftSmn^ pO'

teH iiliusfjcerdos intervenire^jiptoprij tuc

. copia non fit ,rf / tius loco.duo t*R€t,^\f.i^

mt num.<).foi.iy7»

fatcr,& dominut ratum baherepoffunefeSmm

Jtlijftelferai^tiMiJiuodfim.mfMieg^m

.t^nfmttft valeMA.f.%»7i mim, zi. ni'*

feiil,Adeofol.^9^

fgetr ferthnem eattrd tegitimm libermm.

orHtriofuo conmiffam petejt etigtre in r$

quan voluerit. yp tnit. num. x. fol. ijj,

Imita n iu iiu fcijuiiit.& .rium.^ fo. 155/
Patertwn pctcsl partem arbnrio Juo comniif.

Jam iegare tn rt qua valotem tilius exccdar^

.ftd tedel^mm tvtu virapartit Uti eom-

mif£ vatebit,& alimidefilnttur. nm. 7.

tr,S.fel,t$^.

fdter non piaell partem quaeft attrvtt^iti»

mam fliorumyin reoptimaeligere. num.$,

/C/.155.C0/.4. Etanidpofsit relinqutndo

.
adpius caujasinum.lo.fcl.l^6,

PeterfeteS l^ittmmfitio a^artin^reeer'
• tMtdmmedh Hta dtterior non fit quamm

eiia h£reditan4.Mnu9.tfrfieiit,SecimiiM

fatria poteflas extinguitur patre mcnifcbofn-

p §.2-»!Mm 15 Jol.x^^.col.x. ldm$

. filiofMii nioiuitb.num. \ 9 fcl. 150. .

¥atria pote£ias inre poniimimj teiuperaturf

C.p'^.ynm,^fol.ic^.

faapernm iiifiitnti» » indtiti* iHtetligitnr

JfLqniJmit ie iomieitio ttfiatorit.i,p,tidt.

fnm.44 /o/.zt.

Pauperihusreliilumfpiumen'itp.%. x. num.

I /0/.IC9.

Pauper dicitur etiam,vt tlli rcliCiumf pium r«.

liSm indKeinry qui , iieet Me^^mUfi
. MatjHod tamenMtfpro qualitaeeperfme,

ihtd.num. t,

Pauperi confanguineorelitliim , piuui rehiluni

iudicatur. ihid.num. 3. & 6.jd 1 \o.Secus

ft confanguineo diuiti relinquatur
, ttiamfi

teflator dicat ,
feillipro uiiimareUnquere,^

i,imm,y&.num.i^foLiiz,

Paoftrfnhfiitutus fek enditieiie nnptleirmt

Ithmtm ,Htaliafmili aiie&a intlitnte»

' monafieriumexcluht, n.i. &,9 fol,tii*

Panperi reliSbm pro aUmcntis , vc! puelUpro

iote, vltraquam ej^CtVit pro qualitatefua,

cuidtheat appUcaripro refiduo. num. lo,

: 9trficnt,Hie ai^em^,fol. 1 1 1 . d^. num, i ).

fel4ii*jStimeini^,foLii}, .

" Pat"
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•fauperes confatiguinet ieflaforU puferencli sut

«xtrancii m legatopMiftribMi r«litlo,jum,

& IZ./t)/.IIl,

P4uptrts,&captiut laicif&fiunmeMfa pU
ftjumtn tegibus faiiUnlmi fiMUiifmt»

Miv.i8./a/.i4.

FMperibus reU&a^ raUnt ia t^amenf mlini

ft/hnni, ir riU^afimiUbus alijs Cemfiifijt^

num.zo.trfequentib.Jol. i r

Puuperi reli^um qui latrocinjfS^aut aiias iniu-

tmidimmaMfUik^tim relidum nonut*

diceUMr»i.p.§'^,wm,6.fol 1^0,

fempir wh dwitMr,fdpmm diaiumbiAet^

tf .p. § 1 . n. ^ouati vitfcJbt quojol* 19

P^fll Republica^maxime procuranday(ye9m

flodienJa.Jn prxfat.num.H.Jol.<).

feccatumfme voluntate peccandi no commit-

titur.yp. %.^,num.%.fol,\} i col.x.Terfic*

Nam refpondto,

Ara/iiiM cejfirnifitfutdfitJUahmt exttdCS"

firei^&expeditionem ac^utripotesl, & etii

antequajilm. fjxnil.mlcsJit^dumodhmHi-

ti£ intuitu 4eqmraau,2.. p. jumi. ii.

foi.y^,

ttcnUum caftrenfe non eji^quod miUtiji intui'

m dmutur^ fi antequamfUutcu dumtim
. e&^ defiuaum miiittdmperutuaitjnar»

te pr^uentusfit.num.ii.d.fol- 7^,

PecvUum cajlrenfe non eft^acquifttum in naui-

. gatione a ducibus nauium Indicatum, gU'

. bernatortbuSi&fcribit^&ofjicialibus ahjs,

num.ij.d.fol.79»

HcMUMm cdim^tMcdmuftirttMr lii

toiaiMSei 11MK.I4.6' 8 o.

PetegrmMt regulartter nfg peufi minusfoUn*

niter tenari.z.p.^.i.num.ii ./t)/.88.

ferfvnicqu£ nonpo^nnt conucniriyUraquam

facerc pofunt,pro debito ctuili incarcerari

non (Ubenttquando non babent vnde foluae,

& dehet ilttt rtUnqui d^ honisfui$ mde »i-

MitficuiiAmferfiMdt0cftMm raiMliiM.

».f.§.Z.iMiin.l7.6' iZ.fol.Zc^dr fiquet,

Wtrfonc^ac {latus ccnditio in cltrico,mtli:e,&

aUjs qui non conueniuntur vUra quamfacc'

repofunt,qualiterattcndatur.n.iif.Jol,Si.

fMtppui ImptratQT^ tt^fqtufdiui fbiUppuSj

frmiRmmruik priifclpumifiiem Dm^'
M adeptifunty& a Decio oecifi. i . p. tnif-

iwm.I./o/.S. £r norte pr^uentijidem Ro-

mam fiK/wrj» noii diuulgauerunt, mmW
l//«rMii wmMMMUMtMm Vtrmut m^im, i»

/•/.8.«W.j.

H* camfi eadem in duohus teffmmKh iMnitn-

tsinter qudde priaritate nonconflat, iilud

feHeriut iudicatur,in quo pia caufa.Ugatit

&aUjs oneribus minus grauata reperitur,
jp^

3. $'Z.fi«m.l 2../0/. II

fUtMfiBcenfetMrnlieUtm^quidquid pro.mH*

mei i» teitmMento rtliuqMitMr, St qMmd»
pro aninuirelifbmdiCMtMr, $,p,iMitt mmt,

ifol.Joi.

Pid caifzfauorts, & priuite^ia tegihus htima»

ms conceJfa,in ijs tntcUiguHtur^quapiasut^

vet propter recipientis perfinam, tel propm

ttrcaufam ipfamjn quam relinquimr^ui-'

Mttpietatii tMtidtMrttiaM iiMjiiif»^. ^'$•1»

num.^.6,&7.Jd,ilo,

tidt caufc, quam Jitius roluerit « infHfniOf

raltdaeft ordinario iure abfque pi£ caufii

fauore vllofpeciali. 6.p^.i,nu. ^.fol.i^l,

Fic caufc iniiitutiojeu legmum^fub cit/iitiene^

Ticiusvoiueric, Mif«/Miiil« $<i4iir*,

•.iQuLfo, i9vttnfolMitMr,Mm%^,fil,i96m

fietmmMukrmfuU extrcet in pauperesfuot^

quam inextraneos.i p.^.t. n.Il./o/.liz»

PietuSjCtiam dicitur dc iibcrorumobfequio, &^

reueretia erga paretts .yp.^.x.n.i.Jol.n6»

Wittmin Rempublicm , &parenut ,proprH

diciturM leM temtMfign^mioM» tmicfit

mHMr,$, p.$.}. MMi. $,ftL itf,

'tmm.l.fil,l^i,

hrtas^dicitur demifiraMAmperJmt,^.p,^l

/\.num.\.fvl.ii6.

Pium legaiuiu^quundo in defiinatum a teJiatO"

n vfum expeudi non potef,ittfmlmctm'»
MinitMrixcoMmSMrMA9otMMtmu,f,iMk^

MiM.jtf.jU.iS.d' 9id,yp>% 3f 9Mm,io.

/0/.114.

fiu)ii U^^'itum,tripUcitf COt^MrMMf* 3^$«
i.nwm.4,/n/.ioo.

fium opus fpirituaU prxuaUt corporali, &_

StofpiTitw^itudiemidum e& itt dnt^VP'.
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TituaH iuilMinii tH in iuhie.^,p. ^i.

ttunu I o. ftrjicMl-qul ^l,& num.ftquentif

Pia Itgtta fiettuis animo relidiy dtbcutury&
. fUrtditas IX tcfiamtntonon adcdtur. It,

fictaiii antnto ncn relida non deheutur ex

tejlamento^jlficreditau non aditajid recur»

riturad renedium bonorum alifui addice-

Jiotum, ton/truandtrum piorun legatorum

. j[rati4,d.% Z.w«m. 14 rerjJc«/. Q^rt.foL

H9.& num. 1 5 .folfequenti,

fium legatum duobut reltdum intuitn pietatitf

itrnipojiea ademptum,dtquo ndappareat^

alterutridebtturaum. i^.fol.ihi.col.U

¥i»m legatum, indubio uo cenfetur ademptun,

quando incerta ademptio ad nopium rtferri

poteil. tbid.num.2.0.

Fium legatumjpropter incertitudinemnonvi'

. tiatuTyVtfi hbertas pietatis intuitu reMa

Ji« TiMo.dr duoftuf Titij.d.num, lO.Ttrftc,

Qiia ratione.

fxnsiferuo re^iSnm pro nonfcripto eSl.l.p.^

5. fiiii»/.ij f»l'^4.

JPeen^cferuuSj rtJlitutuSy altusbomo reputatur.

6.f §.} nuw.4 fol.io^

Faita /trunuti) fuhlatucx iure nouiotifCiuitas

ctnfetur retentt>t&.te{laripottrunt qui da-

. fitftfonrferui pantJiebattt de iure antiquo.

i .p^.6 .num.i vcrftcul.^<cc quodJol.^S.

Paua legisy ttianft a Ugc impouatur ipjofaiij,

tton dtbttur inforo confcitntuantefenttn'

tiamy nec pofi eam,&folumy obedire tudtci

excquentijenetur condemnatus. 5»p.§.i. a.

ll.fol. i^z,

Poenaltgit^Ttl conutntionalis^quando iujla ejl,

abfqut ptccato exigi» tL extorqueri potcSl.

Ibid.

Piena dupti,vtlamifsionis rtijmpcfita iurt re-

gio Portugall.ob rts in inuentario celatas tt

ccaiiuge , non committitur nift txtaittibus

minoribus. d.^.i. nu.ii.(r iz.fol.i6S-

fortntorvoluntas cum quinque teftibus quave

ttitntesab inttjiathfunt vocatitprius ttjia-

ntentum petftilum rumpit, in quo bartdes

txtratuifuntiHfiituti. i^iS-J n'J2/*«^4*

EX
Prafcriptio nec immemorialispfocedit quando

pncfcribens efl tncapaxiuris prxfcribeadi.

^,p.§.x.num.ii. fol.ij^.ctil.j.

Pr^cfuniitur quifquis ignorans viret patrimonij

fuiin aHu vliinuivoluntatis^ nift adftt con-

ieHura aliqua in contrartum.^ .p'%,i.ttum.

i6fol. i7o.

Presbyteri loco,infpecie c.ciim tftts,de teslam»

duo ttnts inttrutnirt pojfunt i.p. init. nu,

19'fii*67 & yid.^.p.init.nu. £ fol. 1 37.

Priflctps non poteSl alicuiaufeireftne cauja^

qu£ illi compttuttxttftamtntoalurius. In

pncftt. num .j. in princip.fi>l, 4.

Pntictps non pottil alicuijinecaufatenamen,'

ttJaHionem iaterdtcere, Ibid. in verJtcuK

Quare,

frtnceps non pottfl cuiquamfme caufa aufetre

, dominium iurt ctuiltqu4cfttum^ntcqu4ren-

dum. ibtd.fol.U

frincipis pTiutltgtumt btntficium^refcriptum^

mand4tum.,& difptnfatto, inquo dijftrant,

remijstue i p.tt\it.ni*m.-j .fol.^.

Princtpis prxfentUy Jt auibvritatc facultas

ttnamtutt rtuocardi tolli ntn pottsl 6,p,

init, num.^ vcrf\c.QuararioneJol.i%£.

Priutltgtum,iuris communis dtjpofttionem <R

cdtrarium prxfupponit,i p inii' n.^.fol. g»

Priutlegium Mcitur, quafiprtuata Ux, (SL de»

betaliquid optrart.ibtd.fol,lo,

Procuratorisofficiofungi ntquttmiits^ nequt

cltricus 1 f.§. i.num.XQ.fol. ibi re-

mifsiue^ de religtvfo.

Prodigus cui bonis tnterdtdum c^t tcHari non

poteil. i.p.^.z .nunui.fti.z 8

.

Prodigus magis animt vitium patitur quam dc"

feHum iudicij,&in quo kfuriofo difcrepet,

ibid.verftcul. >Eatamen.

Prodigui cur oUm ttftari non pofiet, quando

, teSiamentum per 4cs (SL libram erat invfu,

nechodiepofsit.num x.&yfol. z^.

Prodigusquis fit. tjunu^.d.f I.19.

Prodigusnon dicitur quis^ vt bonorum Admi-

nifiratio illi interdicatur^ eh quldbonafut

fccum immoderati expcndat.nu.S.fol. Jo.
Prodigus, nec ad piat caufat teflari potefi.nu,

ij.folj}. " • /
Prtdi-
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fnSgm Jkfhitifi iitMntiom ckmfiuMm* fMfiitwt idieiu iusfWon^itui^etimfini tuta*

w\fid ^mufl, Mf trinmij ttmfutjn^ti^*

tcr tranJuflKm nfrimurgdiA,mmu 17»
vcrficul.Sed commuHm.d.fal 53.

Prodigus uftari ittttr libtros netifotefi, nunu

' 18./0/.54.

Prodtgo po^¥ntfdrtmttfih/ikttnttiiinfkri»

ttr.thid.iti nrjietA^dm tmttk.Pn^ti

frodi^m fti ttinmk tmdmritmt mu fott^

nomiiun aiem^U^it^.num. £2,.)i»(»}f.

Fr habens ins patronatuf, pr^fmtmtfOttH

fwecuratorc.d.Hum.ti-.inJin.

Prodigks^cui bonis tnterdtdHtn eil^ emmfir-

iit odmhitilrattontm bottorum^iktiorom

qumt tmttalmbiUtULmmt,%t,

Profipitm mmmehificmdmi Hmim i» ttfitt»

' immo ftriptis dcferatur luereditdd 4,f.§t

^.num.^j^.&.6 .foLl fe/jucnti.

Probibiiio deno alien2do,adicdjfolo tpfm cui

relinquiturfMtort,nonf*iet,^.f.

\.j0l.\y2.,

Prtximh mgtnimhAmtfro Umt eiti£h,s,

ffubilmio alienationts propter alterius fauo^

rem^ecclef^ iniundt tn re tUt teUda^ids

r/7. 5 ./>. §. i.ngm. I j./d/. 1 7 6.

Pupilh teflari ttequeitt ,nei: ad pus caufis,nec^

ji malitiafuppieatmai.i .f.%.Un,ifo.i.$,

nfiUiioli aiftettmmtimmtmm ctmtktrt

fofutf^mttmitnmmuttMiBtm^om-

fmittir, &tit dtliilis obligantur,& t^mi

non pofunt.num.i.&.$d.fol.i^

.

pupillus mtcrcedentetutorisautborttate tefla-

ri nequit, & illa tntercedentt omne negotiS

naigerit,(rdiJfertmi£rAtio, ffnm. 4.dr.

^.foU6>

ftfan ttttmmmitm mimniit obSgmi^

oritur,num.%.inJiiLdfol.i6»

Pufdtit fitbertati froximie teflandi iicentid

pcrmittipote{i,natutOyConfuetudine,&pttn

cipft refcripto, proximisteri infanttanon

f9teji.num.6 d fol.tb.(rfot i?* "

twfitlm , an ,
&qualittr, nominare foffi$4i

einfbyteufimii,fJi,zmitm. ffw^;

fiqmm,joUl\.&fiq^M^^* * *

nfrtfmare fote{i,Ety^ coneunatfr^fen-

tmm k tutoncum frdfemmtfnfUli,^t-
jmimerit pr^fentatm SifafUlo,^,

num.i^.&.icfl.j^,

Pupillare teilamtntum non ralet jft non valct

f*ternum.i.p.§.ynu, ij,in pnnc.fol.96,

Pupillus nonfa£to inuetario tenetur infoliditm,

fed reptuifot^adfadtniMm. j.f^.l.mi,

o,7MJm.joi.i67, .

Qualicis a^fum rcquifta per mpdum caufe

JicnM.fucaufxpnncfpiantis, & ftcefctest

foilfa&o non defecit adus . Secus in qtiali •

tmt requifta fer moiMm eaufe tffcndi ,feu

tmifieftnmmtmu,t.fi%,xAmmi9* Htfit,

fiec ohJiutJo.Sy

,

QuartaTrebelliamca an deducaturexvniuer'

falt rejlitutione eccltjUjacundtA |.f.«Hfc

nHin.i8./o/.(o6.

QuartamTrebellianicam nonptrdu b^rtsob

omtfiimii iituitartj. j i .u. 5 f ./o. 149.

QuaruTrebetiifmcd itinaimmft0ilibmif

fottHttammiibid.fol.iyot • . . t

Ratibabitio retro traliitur^&mandatO^ifA'

raxur.i.p %.7.nu,xt,fol.^%,.

R^allktbiti§^i4mtrihmiu^uttimin4jr

ftr httte fOtt^\fmt .roatm bakfro ttimit

quodfuo nomintgetinm nttt^jmttfirm»

trihutiuam.ibid.

Katio legis cumgcneralis cJl^Ux generaliterin-

telltgenda esi,& cumfpecijisejijegem r(*

firingit , ac limitat. £tfottmai rmionem

legu q»hnmttmiptmttnJUitite,i,f.§^.

• '•tmntm^.JU.^t, <>. /1

Ratio legii c xprcfa. qngftmt tmifro'

w hendit,dectdtt omnts,non ptr extentionem*

fcdper comprebenftoniJ.fol.^i. cot.fhim.

Retpublic^ intereJiJocHpletes ciues babere. In

pr^Jat, num, ^.f^,f»col. 4. EtfnequiS ro

fiu-moiinttnt.Mi.iltmrJicnl.Deiiqne,

Mttttttifot^ti itmfm, tff iBfmftitmm,ti

Utlt'
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|?ff*^d>i i«ffrprti/«m/d*«'MW hvvcrum cont

jijcaiionc, ciuitatem nonamitum^ & teHari

foffunt.ibid,
—

ReltRum cert£ qumxtatii pro certoiin^rum

tiumero, totum pronumero tUopriciiapdum

erit , 6*^ minoufumma expltrt pofjit itx-

taregionis confuetudinem. i.p.init.num.

ReUtlutn pro mtfsii cantandts incerta ecdep,

in qua propt^ inttrdi&um cantari aequcit,

dehetcro^ari pro wijiis cantandisin alia

eccUffa.ibid,

Reiiflum cert^quantitatispro certo mifsarum

numero, quod numero dcilarato non abun*

iet t
eritfupplendum de bonis bareditarijs,

num.iQ.d fol.16.

ReUBum mmus folenne , iuris errore ab b^rede

folutum ,
repeti non potefl»^-. p-§.4 «ww.

lo/o/ liio.

Beh£la in caufam miUti£ aduersus hofics chri-

jliana religionis.& in caufafpirttualis con-

tugi),ad pias caujas rdiAafwnt. j.p. ^ 4.

»111 IB, S./oi. 1 j4 .tnprinc.

tLeUHum Ad conjirudiontm pontium , & itint-

rum , 6: infmiles cas^ai^piafunt, num.9'

Ttrfcul.Ad hanc auttm.d.fi)l.i^^

'JLeliHum pro male ablatis quando iudtceturrt

ad ptas caufat rtlidum^ p. §. 7. num.t.

fol.i^/^.& num.^.4.& ^./ci/./^jntnft.

"RtliHa promale ablatis debtmur irrttotejlam

mntoex cavfaprttcritionis filijqutmpa-

- ' ttrfe kabere ignorabat.d, num.%. verficul.

Vnde voluntjol. i^;.Et an miuuaut Jilto-

rum legitimamtibtd.

Meliltum cert£ quantitattt pro male ab{atis,in

conjlrudionem loci pyccrtaJormadefi^nu-

; . rtf , pro parte qu£fvpereH perjtilo operCy

eidem pr^ctlari debet. Etdiffcrcntta ir.ftr re»

USum ctrtts quantitatit ad n.onaJitri) con»

ilruiiionem certaformapr^lcripta, dfifm-'

pliciter. nnm.6.d.foL 13 ^.

Rf/iffsni adfCcUfu conslruilionem, &_pro iU

/iBi fumptibus (r oneribus,talidu ejljlante

' ilatilOjquhd eccUJne comparare non pojsint

bona immobili^uEt valet in tesldmento mf•

fiusfoUniit\j.p,^.i,niim,i^fol^7fi

Renuntiatioi& chtigdtiofaffd^ iftgrefurc re*

-u ligionem,futuri ini^rtffus animo,ttn Tuleati

4.p miro.zi./o/.i^z./

Resfecundiim naturamjum cinftdcrari ddet,

nonfecundum idquod ptraciidcns uuitt

. x.p.intt.num.ff Jul 6^.

Rts principis legari ncn pottjl, 5^ p. §J num.

. i l.Jot, I E Dtclara & limita rt ni.num.

fequentifot.\%^, .•:

Refulutio conditionatis non inducit conditio-

nem legatipure rtliHi yfuutnci in comra-

Sibus 6 p.^.\M.i l.ful.i9 t, (rfequtnii.

ReHitutto gfotiofa non txttnditur ad bcnain

alios iam trasUtajd qux etia txttnditur ro- »

. fiitMtto iufiitia.e.p.^. ) w.}.w/n./u.zo}.

Rejujcitatus honajua ab baredibus rtciipcrat^

&qua ratione boc procedat.d.^.l.n.i. i

.

&
yfot, & fcquenti. Et ra upirat

,
qu£

inutnit in eodem fiatu , non rero iit aliot lam

transtata.d.n.^.rerjic. Hanc ver}i,J^ /.103.

Refujcitatus rxoreni inuitam non rtcupetat.n,

^^djcl^tc^&.nu (, fol.fequeiui,

Refujcttati teilanientum non rumpitur fedper..

inde manet acft ilte mortuus nondumfuif-

fet.num.$.fcl.io^.

Rtfufcitatusjtdem h»*no ejl qui antea trat.& Ji

noua tifa ritiat.num. 8.W./0/. io/\.

Rexpubettati proxiiuus an tc&ari pojsiti Et an

adidJpeciaU ptiuilegiu tutcris noinine t"

wijfum requiratuiit.p.^.l.num.J.fvi.tJ,

Rtgts diuittsejfe ,o[Qrtet, ^.p. §.}. tittm.i}.

/o/.iSi.

Rujiitps in rure ttflamentum cum quinqueie-

flibusfaiert poteft^cumfeptem inucniri tion

pojsint Et huc priuitfgihm tiv cowpetit < iui

tnrure teJUn'*,^ i.imm.i/o/. 84.fi»

quid de iure rtgio Pcrttgaltu. num^
Ruflicorum pMuiUj^^t pturimajunt in iure.d.

§.z.num.9 Jul.^d^J.col.i.infin.

RuJiici teflamtntum minus Joienneftion dcficit

ilto in ciuitate morientty w qua diu,& pofl

.'•K ^eiuuu ccn crjtus etl^ dcnni ilio e rtire ni mu,

tato.ibid.vf^cul.Ex qua raticne.d.Jol.27'

Rujlici qui dtcantur vt ruiiicctu priuilegio in

teflawentis Juis ttt pojsint. njlfot.'&S,&

nunuxi.jol.^0,
"

' Ruflici
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lum upamr^ji i ticuwfopfltrifofiittimt'

grS gdbihr* debh, 11.12.n1fnJ,fil,ii,Wt

quaVntr quoM boc ficinia intcUigatMr,n»f^

Ruilicus tn mart tcjlaripotei} cum niitwnnu»

piero tciiiym
,
qutndo integir hcii adfit.fe^

cudiitnJorwam l.fnal,CJt tifiam. Idem
fi

. • fli dim cvMomt t^ttnr, «».

Btffiicniw nr«if• ttadtMMfytm Hut*
'

iifirMirr,Mf faurit in nlio,in fU9nmUUs
ni9mnt.fri uHeg io.d. t.Jinal.\lnd.nnm,if,

Rujlicus in tiila ttfatipottji cum quinquett'

slibus.fi foitttnis numtria inneniri nefHnt,
' num.ij fol. ^i.

RnftcmttHati potefi cnm^nin^e tefiibus m
ttminisl.find.Qjtt^mn^mmnitnnJnt:'

miotmmafoimktr ttOmidiinfiiccmi''

' tatn iiim^4M tntitiftt, M« inntificni,

s
SciiftnraaBnty quifineeafolet, A^hthtturfro

. } .mtlimmgep frtMmm*^^.m. mM.
7./iijffr./«i.f5S» •

,Secutares ItgesftdtntHtU atiquid conttniUU»»

• fiaftcjm ttbertatem^aut in itlius dctftmen-

tum.nvji vdletit. 'f.p. §. i. «iiw.^/o/.iy^,

>^culares legts prchibentes nt laici rts immobi-

tes ftndant eccltfiy, (r ecclefiaficis ferfo»

A flif, fiminI» MfMii«iig. }.4r.4.J^I.273.

- Uenkrct Itgit imsiitthttct^ ,
*&ted^

nfiicm perfonas^tiSf injt4fint^& stlitjtmo»

reMttjiAfalUexfottftatisdeJtdu. d.n.4.

Secplares legts pojjunt traHare de rebutJubdt-^

torum ecclejiie quattndiSfde qu^fitts, llMf

fofiunt,tbid.ftrficut£ific de rebut.

'^tiitlukfanJiMetiM ttgf f fftfcr fr^mf^
fMMT tttnt^ntnnHigm tnm inmnmn
ihVfo

, qui itntkmtintnmrmim ceriu

•
^ff.y.f.§. J'«.»l.wr/ff.N«f obllatj0t,l6z,

^efnttur^nominejecctefit ttliftum ,Ji ttHator

txcemmunicatut decedat , rr tn ta feptUti

• 119 pi^fut^debetw,l»f.^^ 3.1« fin.fo. 39.

tttnns pocnd^nmm hntnmus^txJuffticio ejfi*

' iknr, if inrnmmpri , frmtrqiian tltimn

SttnitutufckAiSniU^^nttens
, qwattte

• 'finhMis tHttnHmum , adexterot aijugtt,

. teamilUtmnp9itrit,i.f.^,6,n.6-Jo.jO'

teruus aticuius
, exjitfflim^ftmnfiffma^

Bus, (rpofieA ttfiitutus , in priorts domini ^

poitfidtem nonreincidit,fedJernmJu(im*'

net.6.p.§.ynum.io.Jol.io^,

Struus mortumytr rejujcitatus, in friotis do.

minifotejimmttt redit Jed nanh itbtr.d,

tuio,fttJie, Cdtttd, d.Jot.xo^.&Jequeti^

t^fMMi Mf MMvMMrJw/MilfffM^
tis contineiiti txtemitmm aSus im emi*
cejsi,etiam inbabiles comfrthendit . £f ^iro

tnodh bocintcUigatur.i.pjntt.n.zyJo.j/^,

Steius an cmfeltaturtfurttnt^ quan, kabetin

nemnmujMidert ni teclefid connruaie-

nmi^,f.mit,nm. 4. ferficul.Exquo text

& num.6.Jot.\^/^&JitquentU.

9tUado
,
Hijpani^ ndttlifmnr» Uf, f

.

num.ijvl.y^.

Seltnnitasintrinfecainefieprejumitur. Extrin^

Jtca pr^Jumitur tx diuturttitatti tmfotit»

^.p.^t.tfum.ii./ot.i-y^,

Sp(ciatistquitasderogatgfmrntLn,f,iniiMU

i7.mrficni,itm&fi^tt,67, •

Sfnriut teSfatoritfitiut,qui pauper eH^potefi e-

ligiinltgatum paupttibus rtU£ium^(f etia

extraniis ptdjtrri dtbtt. 3.^.^.1« imiii.i l.

ftrficul.Adeln^t.llX,

Spuriofilio paupetijtflnmnralit ritiSnm ifS'

tM,ttliSi fijfan^t iu^mnr» iHd.'innr
, ftnt^mconuenit.

Stmmnttmtietnjuetndinefieri nen fotefi^ftt.

niui tefiinionio fUn^end4tnr,x.f.inie4

ntim.S.Jol,6^.
'

. Statutum loqutns in caii^ fijt non intflligit$e

. >; iicaiifisfuhHc^'nilitmem. .(,9nferiftnti»

lif.5.f.§.)40Ml.jt^.t|£« -

.^MlMilifyrAN^fif , <ffi<M4ft«ftcm ffniiN im«
'

- M«l(Ji»Mfitriin etclejuun , tiott v>tlei,^.f,

%i.num. 4.'w/«./3|/.*7J.*lM«*.7#
8.&.9jol..iyj^.

St^uium taicfirum irritamcontraSfis-^gefltt

. nhf^ ttru ntiquAfolennitatet etittm: ohti'

nti in contret^km-fiiMtfirmn gejiii cum

tMtkiP hvMkymJi^yto tii!rif.vnm»
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'SinJ^fitr£TM9tUt€4mft reliSum^phtm rt•

Haum #jf. J.p.§.6.«««.
princ.foLili.

Sg»dijcaufiipublic4m vttUtatm.ref^U , <f.

ctuj^dotts icquiparatur.ibid,

Stvdgjacriniim canonum cauft rtlidum» piS

iuiicdtur^td nonftmptfrMiaiui.foL 1 3 1.

Stdkocdfoi.l$l.

Stndij mediciii< ctvfa reliiiu , no iudicaturad

pias canjMftli&iim'ttum.^.f0,1 }y, CQl,i,

infn.

Studijcaufa reliaum , (ttm pium biikMW,

propttr ipfam caufum tn qutm fVliRfltftN^

Jic MkMur 4.mM,4,ktfiii*

Studil caufaaUcui reliSBy in eoquod ne^efk»

tiasJludicru txpetfus exctdit,iw ludicatur

ddftnCdufM rWi^fnn. ««111. j,&,6'd»

/0/.153.

St)lus qutd fit^&qutdft^nifctf. S-fMt» ftN.

6.fol'iS7*

SahJHtM9foB martemtittrbnem hcmjkfik
nti^boatm incapacem ingredientel l f

•

itum. i. o,ferficul. DtM^fftL^tt*J^*f»
§.t.num.Y.fol'i4f^.

SuhJlitMtio puptllarisferi poteH in imperfeHo

teflaatento inter Itbtrotfudojipaterfnum

cx HherU pupiltoJkbfiUuat , dliit ntnil.f»

§.).«iiM.t7)il.9^.- .

Snihfiitvtio pupillarisan^ & quatenusfu^ints*

tur in ttjiawento minusJolenni ad pias etu^

fasfado?yp.init.num.i:..fol.ic^,

SuhJlttutie pupiliaris ticprejja tacttam conttnet

vulgarem^& econtra d.num. 1 1. infn,

SniffUutio eitprefa intlA cafu , voltmtM&t^

fcUittt^ imftttmiet^imfribtiidiintM•

qut.num.l yd.fot. i •

* Sub^itutio fulgarisadpiascdufttfwHinetur in

tejlameto minus folhiiad caufas tiopias.ibtd,

Subllitutio dirtda^ aUas vulgaris puberifiHa,

> fop aditam hMedttattm exptrat, praterqua

h tefUtmtmutuHl^, ttquidji piacanjk

itajal(ftitmit»innm»t4, snmftfttmih,dU

.tO^.{r,vo6.fH.num.ij, quhdft^^

ittmfiS morttmlmMMifiimtrmimt»

at*€,fk%ij 'mm.^.Jtitoi,

Ttnittrkm»&diatithmSjfmim.WtiOri»

Oulmikt.titttnditnr, t.f. §•»• nunu zu
ftrfieul.Qnod autem,Jol.^o,

Trrttum^de quo pater Itbtti difponerepoted ex

iurt regto Portugjlli^ ,
e^l quota bonorum,

& non bartdttatit.
J
.p.ififf.attM.i yterfic*^

Vndtjol.1^7,

TtOtmnti i^ki^* inprafM.tm mmu U
fid,utti,}.

T^ttmtnmtm fjiu imtr mmtgmiamnpi^
uatWMmL t,f§l.x.col.\.

Tejlamentorum vtfiigia aliquaapud PatNtft»

ttris ttjiamtnti.ihid.& col ftijuenii,

Tenamtntorum ccnfrmmtio, & Tulidttat,inrit

tiuilittn.num,i.&,^fol.l.

7^tmnim\fa&io,propr&s dkitn^hmtmnimw
•' fimHtfnim inrtsmiitm, mtnu 4. ^^.|»

(rfefntmi,& num.6 , infin,

TtOnmtnta , qua minufoltnntterfada valent,

ucn idctrcoy luregtntinm raltre, dUnmnr,

num.yfol./\.vtrfttul.Std nunc,

Ttfiamtntorum rfus quareintrodu^.num,8»

&.9.foi. 5 .& Jtqutnd»

TtJLimtmifaSio.fnblki inrU <ff. ff.lo/nt^m

TeJlandifttnUnttgratia &frtniUsin Jtfw ia*

duSa.numii.&.iifol.6.

Teliamcmorum trin^tntra olim,i,p.^.}.numm

I./0/.35.

Tefiamenti per €s & librum forma. fL §1 )•

ttnm,$foi.i6,
, . .

"T^fimtHtMin ai piat ctnfitjnntnftdnmnmtf»

mmi^'f.nrJUnt,jtetdU.fnl.i7*

T^fiatmtumfaSium anlt cci»demnamnem,itU

foHea (tcutttfinmm manet it iure regi»

FortugaH. quead reli^la Pia tHtrattrtmm

bonoruni.i .p,§. 5 .ntitn. 8.^/.4^.

Te^anuntamfadum ante cimianHMinmm, 0S
fuwm Mfirtr.i.f.f.9itMJO.JU.4l;

TtStamtntum nifw itnftt^ de iure ciuUi
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Ui ftr^ttum ISi eMMicilttimimhi^
4Mt trikmtitHht ».f.iM«. mnMh l

61.

I^eiiitmtntum cur ncnviilcat cum duohus , aut

tribia teslibks^Tt pUrique bnmani a&)ts»ibi.

TdtmmtmiSufiifi/immfmi fcri^urd ^im-

Ithtt tmfmjkrif§i^ , b^M9uri(m*
imtdJidJfkM^gioPortugaifitmaMA

* mrtis tmporenum.i$.fol.66.

Ttffamenti nuucupatiui finifcripturafaSi te»

(iet^maf.ulteftitbent^de ture commitni.De

. iutt ttgb PortugdU»f4tmin4 tsilts efe pof.

fiatkUthttdU ttfmmtto ttlHm r^g^u

TtfmritmJiMJMwtrfeiil.Sid& sJlmc,

T^tmtumntunmftBMmn vaIu»eum f
^ihus, eporttt , qubifeptem inueniri non

fotttiftnty&buius rei probutio fcriptis b^-

. redtbusincumbit.l.p.^ i-nu.^.fol.^S^. Et

itibil merefitM numtrus tejium.tx incolis

V imkmuitiM txfurtnfikm impltri pofsit.Et

. §nU! etdkUUt , dt u&t ngit PtTtugM,

WKm»^tt.i.fid»%%m

T^fmumum rurt ftdum ^nuit vdteat cm
quinquetefitbus, mafculi tamcn (rpubtrei

. e^ dtbtnt. De iure verl Portugalif/Cttiin^,

.. ttiles t^ pofiunt intOiquando nuncupatiui

. . ftttmfor*m9rtis,iuim.6.d/o/.gf

.

^«fliWMtfiMi niftifmmmcum quittquttttliha

jMtfcripturd faStm minleat in^citJ*

^n^.Cditt/am,nMm.y,&.ijol. 86.

T£^Hifi#armn ruflici in rurtfa&um cumfoltn-»

nitate.d.lfnaUtHatore ciuitatis incolafa'

&o^ vdltt intra annum^& non poii.num.

f Jfil. 87.E( quid in coduUlt ^ dtinrt rtgm

. ,.Hrtugalt,iM4mn,lO»

TtHmnimmm wimfimmtftSmftS^ mii>

. forty Htitmfmm^tduStmmttocum ptfli'

tenti£ exeunteyUon r^et^um. i l.foh 8 8.

tefiasutntttn^ in mMrift{lum, non diciturfndu

iu rure, vt gaudeat priuUegi». I.fnai. Cdi

ufammt.nHmti4.fol.Z9,

T^MtmiimJBivittoB tthmtmis tmttUMb
afmm,tM,'ftlefi>

U.ufil,9X, Et quare boc.ibid,nu. ftqmmi»
Tiflamtntum minusfultnne inttr liberoiitia«t

inequaliter injlitutos vAlct. Et rifpii^n p<r-

fiudt extrane^ecum tllis injiituc^ non valtt,

d.§.^.num^.^,fil.9t.&fequettti,

Teflammum parmit inttr l^ertt cum duehi

ufiht Mfr»,fiMiijf ftiVtfiiSfnt rt<gsti. Ei

mulUrjf^tfftpottSl in itlo nu. 4 fvl 95.

Tefamtnt» ceci inttr liberos tejltmis an dtbtat

interuenirtfoltunitates alth requijitj: in re-

{lamento caei.remifsiuej.num.^.iui pn

.

TtRamentum priut.foltnnittrfiiiii^ pt r pusit

.

rim inttr libtrvieum dntfifti^ tfihi tt'

. athtjnmirmfitnrJ, §.). iifii^.6. ^.y^
• fd'9i ^ fcqienti.

Ti£lamentu imperfeHum inttr libtros, inre te*

{lamtnti faltt.d.num.j .fol .

9

Xtflanutttum itnperfcclktu imer Hbcros condi-

tMiM, Hon ttuocatur per pojlerius folennittr

fatlum^ nifemclwfiU txprtfa dtriga»

tPritt ittim,ikid,m. 10. ntf inpo^

firiori^fnt ftrfi^Oyfut imperfao^ Itberi

fttt inflituti.tSc tnim primu tmptrft£lni»*

•li. ttr libtros rtuocatur abfqut claufula dtro^

gatoria.n.ii.d /o/..^4.^-^5. Etfublimi'

*^ uboc^& dtclaratftitt.H.li.&iiJ.fo.9^,

Teftmmuiftfec^ndmtittt&hmft^ itf'»

.^ cltmfdd derogetwin.mnipttfeimS ,&
fin ficnndo extraneis ptrfcnit ttgmfm
rtl'iSn.nMm.t^.dfil.$y&.96.

Titlamttu Uberorti inter parentes mtnus foltni

no vatet.n. iJ.verftcQua diximusfot.^j.

Tetlnmentnm ad pias caufas valet cum duobut

tittitntffmmnrtt^ififMuifnt. frum
fiStm fekc^^fMe, nm,%.fit,uiu

TtRmemm ad piat caufat valtt cum ttfibm

non rogatis.ibid. in verftcul.Quod ver^

TefamentUyin quo bj,res inftitutus, eji clericat^

mfNJti folenne non T.tltt^ntfi ftt proamma.d.

init.nnm.j.fol.ioy

Tefamtnimndfimemifitmim Jobnmnm
ukt r^tSneotmftdmnM ttttSnedinfm»

% .

,

iIctMi^ non valet.num.Z^ 104.

T^mummnfd^fimihndgim.imfu depatrii

* a
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tMjMnonpids & uli^tfffcrutitur fnccefo-

. rihus abintcs'tath,d, ttum. ii,9trJiiuU Hm.

autm oiiitua.

Tenamentum nd fias ttufas no irriMur tst to

quiajili$ nm relm^udtuf Uginmd timh

iaaimkmtfidMu.taim3>oJvUoy,

MrfinMM^M MUr qu£dtpruiru^te non CO'

Hgt» inuictmft conjundunt , »fjMCCtftio ex

ntutro deferat»r,i.p,^u mim. 8 /oi l X7

.

cot.^Anpfinc,

Tenamttttum ad piit caufas, in dubic pofleriut

fdSamprdfumttiv, d,cd, ^.wjitkl. Qiid

Ji,&ittm.9,f9fJktd,Q!MMfiLit9,

TtiUmhddM»adfieUtMfdS inter qu^deprio-

ritattnott conSiat^nonconfunduntur,(r il'

IttA valet ,
quod pt£ cauf^Jauorahltus efl,

ibid.Et omtiibui aquahttr concutttntibus,

grattficatiom locus erit.ru. w, dfol.il^.

innrffuL iUni mtm, dt 4tktr§

difcrtttmcinkktc,

Ttttmtmm feSorim f^mJbt-ditUaemfi'
* Mr Ulud ,tnquo pu ceai^ ligitA («lUtiMU

tur.num.iyjol.ii^.

Ttiianienta duo in qutlus legatd pia cot^tmtlh

lurt ctm dtprioritute non cousna^Jt ibui.

' emt&ifuMdisnt» &mmm nhtfkni
. hmt^hMmmi^edUgatafUkma^»
turo contentadtbebumur.iML t^fu,Mi
col.i.verficidiFro hac dmique.

Tenamemum nuncupatiuum feri pcrefi Jml
fcripturif,fel infiriptis, de lure cttntnunt,

^.p.iniuttum. y.foi. i^b.Et qutdt c turt

f§rtii!gedl.iHd.&4Hi, ^.9.&.i\ jJ 1 39.

'Ttffemtiito infcripttt^quolecrmUilMii^ v»-

Umut etMHtumuri mmtfroquentSiivm>

bantur quam nuneupatiuo. d n i.fol 1 3 8.

Teilammutn,({i( itur voluntatisfectttum.ibtd,

Teflamentum iiuncupatiuum infcriptis faSUy

teftiumfubfcriptionem requirit^ &fitnfo-

let ittfcriptura perpublicum notariumy mL

mlktif$lme»itpf9heitimii.tt.9.Jo,ii9,

T^Lmenti puUieeuioeorm iuiteefercpttdMf

excufari fn^fie & autf^vritdU^fttHiei

< notarij.d.nun.p.verficul.Adehauum,

Ttiimmumiajeri^u^^ ftjfMHUttn

hijer^^i^9Mi0iii9im'inu€ifiitiuifiiJU'

tttdtur^dtture commttiUfi&rtgioPmi^l.

num'io.d.fol.i^^.

Te^amentumJadum tempore pc^is au cum mi»

tmi ttinmo tefiium taleati^.p, mtttu

1./1/.141. Et quidftettttikm ur«^rfiff/JL

4ifi|miv,& iiMMfi.iHrai.1,& l.fali^%\.

TtXemmtm muttt titkfdSm u^dtfmtn.
iere propttr mutationem Hatus ttttaiorti in

welius, ^.p.^»2..ttum,^,ttrfxul,liQtt JddOt

/•/.145.

TelUaumumattOttitie li^ foBum vatet &fi
.
fitumittdam um^ mue pn,fefsiottm,d,

§.AA»l^.i5 i.d'4i.ft)* Idm d$ mdi'

tUIOi & donationc cmiftmnii .fot, 1 j

. Ttnamentum,diciturJecrttmf^mmtt6Kf*

§'i.««m.5./o/. 199.

Tefiari ad pias caufas pro parte,&prc partt ab

iMeftath mori,qutlibet poteii. yp.tnu.4m.

%,m?fettLHmmum^,104«

Tt^mitiiekamioittthibmfmiumtt^fui

mteueif^.hm^wim umifsdimem immttdm

riumj ft non teneaturtltradefunilidecU'

rMionemi^,f,%.i,ijuutt,^^ 17Q*0
fequenti. .

Ttfiator poseSl remittere hdOteH copfi.dior.em

ittuettUrij
, refpe^u legatmioruiif^fed uott,

rtfitStt eitittmuuu ttm^&tfMMit^.
Itm imittttmimktt8mme.fu8m e«mC
^9 d.fol.iyi, .

TeJidtor potejl s^rauare bdridem , vt omijfo be-

ntfic io inuentarij,tnfbli^m ttmmur » ibid^

in verftcul.QuhJit.

Tefiatoris voluntat > rji alium vfum quam prd-

mftm^ iUommttH ttou poteji
, abfque

fiummi P«tttifieit,&fufnuAftin^ Itm-

fenfu.6.p,^i.nu.i%.foii%^%^ T-.T

Ttfiatoritinttrefif n ooiuUtoittUamentotou*

unta^qumdiu tiuit^ mttnm^ifittttrjS,f,

§'i,nunt.^.fol.i^9.

Ttiltt dtto regulariter fitfficium in f«o/i^f

Stt,X,f.ittit,UUliLtt''foligU :-

m»Hi- uamHmmiiitbi'itttgta•Mim&
uImMim [fNmftikikht^imumKtr»

. \UttttttiittmimfiaijHum
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Tefit! ile maiorifummd itfonentet qvanio pr£-

ftrantur deponnuibii$ de iftifiari. J.f,

}iiw»t.3i./«;/.i68.

Turpis pttfttnt inSiimio in CAufm pitfift*^

puadofrdtrirqMrtlmtJKlMdtt, j- p.

tu^i& tMtcntor ttnMuntdTius 4quiptirifH*

tur in iurefui no»/tt^,t.ptm$,imm,l^

injin.fol.i'7 .
'

Tutor «n dari pofiitin itnperfcdote{lamio in«

ur lib9ro$,rtmtfiiki fp. §. ^.iMffii. i^.wr-

^ finUStd mklrjinJin,f9l.9$^^ - : <

^ i .'.

i.

V\iriatio vdiofd eft^irittdnbio mn iidmitten.it,

l-ptnit n y.jtrfc. Vndc afubit fol.ji,

Vtndcrcrcin Jnum iii^o prttio tid confiruiiuium

• I tecltfum^ vti ad Aiuplundam lant conjlrw

" Aw, <ffl tmpiUlttiirfriiunn.\.pdnit,iia,

Vfrbd iegis «intiiij«ciM /bcM«il»ifral^MMil

. difp€niim.J,p.:inii.imln,4fol.^.

VtrBa enStiatiua quid importh in quibufcSqnt

adibuf dijpffuiomhus.rtiiiijiiue ibid.

Ytrha It^tilutoris
, narratiuafaili^nott tadu'- •

euntdifpofitioiinnM.

r«rfcf MMirMtjiM fiutdirmiw.rmifiitiiHi,

yrrhum imUummc mhumumt in Uge,Slatiitro

& contraflibus, otiofum tjfc debtt, fcd cum
yirtute aliquid operandi.num. 7./u/. 10.

Veria legis,fsatuti^& comra(ius,quanuts r/ii-

utrfalia ftntjtamenfecvnditmJubtedam ma-

teriMHUutU^^r, etiamfignificmimitim*

frtpfi4t4.n»m, i}Mr^.NttJI»t,tt,

Vtrhotfuwtfigu ,& ntts ttmm fut inmmm
futitniim.i^.fol.i^.

Verbum^dcbciyquidfignificettnw^y.fol.i^.

yerbumtlvxuna.quid Jignificet. i,p. §.i.iiir.

lo.wtficul. Quarejfol 3 1.

VtrhSt mifccri, propriiAieiturit rthufnd
/tlmkitu fnneifnkt,%.f,%,$,n,iS./o.96,

rerkimi.dccedcn$4jdi^^n» 4. f,imt.

Verbum^o^loMlthtram vafinn^^/^mtr.
d.init.num.JQjoU^6r.,\ v. ^, , ^

Fif/i«m,rcJinqi)o, ,idn3uvi ymuerfuati^ho-

norum importut imniunhr.cm. tx adiicJum^

rti pantculao (Ai7uu(jQf^>o t);<Nf u.<m iin-

fortottiki4,imm, i4.fo{n^iy., Et furi dt

wri«,]cgQ,i/iid.'»wr;(fif(^<jrfi^u^^.j

Vtrhorum proprietas 9««ii>fiY?y<'>,^4^[^i|i tii

panaltbusferuanda efl. yp. §. f,lW|ij^l5.

* antererJieuiKec vcrojol.16^.
j

Verba tefiatonSyin tiuhioJecuaduiv ius 6r [fges

funt acctpunda. 5 p. §Mi\l4<1!!!.»i'wi^f
Econtrnrihjol.176, *,

.,1

gitur,pr4Ufrq»i in tefia^emjsjin 4Uihpoc
cipitur pro.boni vtriarbiiKvt.c. p.iitf^,nn,

* J.fol.idi.&.num.ii ,/t/.i8;i.Extn^^

fidei iudtcijs^ttiam dehbcro arbitrio
^ nift

. quaudo.reftrtur ad ftrfonfjt m^ji^tpi /

. .. .fnenrotOKtttifu •9nm4i]^fHd^^ 87.

porrar. 6. p. tnit.num.ta, ^fiik^^?^* i^

.1 vetbtsal^Jf^^i nri 4rbit,jrinm import^
tibus.reniifitue in ^.i ,i-um.i.fol. i8p.

ftrba, de bom viri arbitrio tmcll<gumur pro*

pter qualitate r<i de qua agitur, & propttr

' ^mdituan ftr/ons nd quttm rtftinntnr,'

€,f,imtMim.to./»l,iZ7,

Vtrhttf induhio odhniviri arbitrium redn»

cuntur.$.f,^,t.num. i.fol. i Sp.ru/.j.

Verhum, capcarc , qutdfiff^et, 6. f, ^
num.t.fol.i^^.

VicUlia^ vartiiu iureaccipitur diuerfnrefpt&i.

hns,Stindieit4irhitno relinquuur^ qu^e di-

cantnr locnMu* t.f.§.i.if.i}.^/.8S*

Vieinidferfuutmm cfse intelligitur , vht com^

nunis^ac itaturalis rox hvminis acclamantis

exaudiri potefl.d.num. 13. Er jir ttiam in-

teliigiiur t nteftium numtrusintcfiamcn''

to rufiici impleri deheat expago ricino.ibid'

vetficui,SiCnndum quamjol.^p^

VUH mifiriUUt ftr/nm ctnfttnr, 3.^.$.4.11

»

U/id,tlJ,SednoneodemrefieSn^qnOifmt»

f^Jiim,iJ^,i»,y,(f/tfnmti,
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VatiSf^pMkm^f^ 'ift^rinHr infictu.

tUtrh, wm. i.mfewkVndt,

Vidu^e diutti rcli{lum\ non imUcdtur reliiium

ad piuf caufas.num,i.&./\.foi.t i-i'

Vidu*i& orpbanii&-^ dikiutjinttConiprebtn'

|rr/oMf} .d:r6wik^i^MrfiCiA.Btcmdum

.

VUhi^ rtnuntiare nonpofunt prfiltgioquod

•hahtnt defori (Uaiont.mM,$.9tf^,QMd

'quidem.d.fol.l2.i.

Vidu^, & orpbdni ,drf diuiusfnt^ vti poffunt

prtttilegio inre iltis con^itMB-WM^di

curimduttfmosfMtd,mm..^^ntftnU

I^M, tinmdi» tidud &honejU nmt,gM^

itt uMlitdtt mariti^ & priuiU^i]s qud tH'

tuitu nobilitatis ijii copetebant. thid. n.6,

ViduitatispriuilegiA non competunt viduisqux

r luxuriosi^aut inboutfii fHtmu,iMd.

MiMMwiniiNf, Htiturdfud vffueaimmtm
" tttMOaii^^tf^tdao^mcfitfitU^

tmmemddmiMsfdculuuddamftttf.€nti,

init.num.^.fol.ii^,

yncdbuld rtmm , funt immutMUt^ I.
J».

init.

l^rdriui mfmfijhts tUc 'ddptMCdufateRdrt:

. potefl, n»fr pr^fiita cjvtiaiiefecunduwfor-

mum tex.tn c fnui.w fin,devfur, ltb.(t.l*

p.§.4.hKni.4/oi.39.

Vfus c<(mmuras loqutndi dtttnditur in ttfi*mi-

|jf.I.p.jRjMWlD.5

1

VfutfruSus qutn bdba pdtet in bonis ddug^'^ •

tilfji fiHi non extinguttur filio rtiigmem

ingrediente , & de bonisfuis difpontnte. i

.

p.^^y .num.6-fi>l.^2.. & vid. ^p.^.L.uu,

i^.fcl.l^o.&fequenti,

VfusJfruSitt tm fnitur ^vfufruQwdtiufdS»

mtttdcbojtdftrtmtt^ nmmfitriiimfmm»

diuille 9iuit,^p ^zjtu,9.fot.t46,

Vfusfrudut qui pater bdbet m^fmiisd,lH»ntijs

Jiliorii an txtinguatur monacbationtpattai

<f.§.z.rx.nii.io &ti. i^.fol. 1^9.& n. 17,

VfuifruSius quem pater baiftt m bonis filg^ du'

rdtfilio frtedefuHS9.11tm.1t.fol. 147.IU

mit49t in iiir«.t4./U,i48.

yfufn£ittt rwmtt futrid fmtStttit, noncef-

fdt,&f fdter ft tncapax exercend^ admi-

ni^rationis in bonisfly quemfub poteiltut

babet.num. 15./0/.149. coKz. inpriucip,

Vjusfru^btt quotidie fon{lituitur,d, num. 1 5.

wtrfeiU^jddo*

FINIS.

•s- ..1
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t PRIMA COD DE SAGRO^
X S A N C T. £ C G L E S.

IMP. CONSTANTINVS AVGYST.
A D P O P V L V M.

HABEAT VNVSQ^VISCiVE LICENTIAM, SAN-;
^irsitno^ catholico,vcncrabilique Concilio , dccedens , bonoruin
quod optaueric

, relinquerc, & non fint calla judiciaeius. Nihil

enim eft^quod magishominibus debeatur, quam vt fuprcma;

yollintatis(poftquam lamaliud vclle non pofTuntjli-;

ber fitHylus, 6c licitum
,
quoditerum noa re-

.

f
dit, arbitrium.

SVMMARIA.
E origine tcpnii agitur,

& commanis fententia

cam iurigcniiiim triiuens

pnmadducitur: Dcinde

fro emraria contendi-

) ProrefilMtione prxmittituremmmA fintm'
• Htmttt,&declaratio,

Verior traditiir comraria opinio, & commtt'

Tiisfundjmeiitis ri-fpotidecur , intcUeClu /. ne-

queenim,^ Cr dcportuti jf.dennUtur.teflam.

: dtpormi,9erftcul.ft milcs jf. de legat.

>6 iMtU^itur Ll^ chuimf,di.9irber,Ji^.

Jff4f.

"7 ^gitur de communidifferentfa interqtufuit

' iuregcntium,ac iure ciuili,ad boc, vt (ine cau'

' fa.a principe tolli,poftint,Tel noM,(^ cQ qui •

' bufdamrefellitur ^ non tantum refpeSiu iuris

' qMftti,fed etiam qtunnM,

t KMmiliiitfirUturrattmt^^mt fW- „ftamcnti faaionc
,
quo lu rc iic intro-

l$tdUtiirmirMm ^mtrudMc*n,^fiit. ^^Oa^ ^„^111 tdiU frcqucnter traaare
^^^^^9- folenceatainenab infticuro noftraa-

10 ExpUcatur,qu4r.,ttonc,tepmentifaaio.pu. Hcna non eft,tum,quia(vtdixi; dctcf-
• bUct lurtsc^ ^dtcatur tn L tejlamentifaaio tamcncis lcx ida cft.&T cxpcdir,vc qui,

g.dgttaammt,rcjeaayiglydecluratione. dc leftamcnus agcrc , maicuic , telU-
'»1 CMrtmitfirmtKruf^akatt ia mcwotum ofigmcm pr^mituc , CMm
; . A eciaai^

ttt/m t^UmmifOkJim^ ntfriuiltgu
pctat l}omiitihus?

X 1 Prohatur,teslandifacultatem, non iure ipfo

compctere bomimbuf,fed legisfriuilegio dd^^

tam fuijfe.

A D LEG. I. C. DE S A-^

CROSANCT. ECCLtS^
prxfacio.

X>e teftamt^m0^ mgtne ,^ cauf^.

VlAdc ccftamencitj;

clcquctcftaterum per-
li n;s,ac pcifcniscotu,

quibus in ccfta^eto tc

iinquicur , liuius lcgis

— maceiiaeft ,£re enc,
prius,&: antc omnia,pro |>c^cionc,fea
prxlud2oiIlius,cie ccOamcntoru origi*
gine,&: caufa agcrc rquanuis enimi
lctibcntibus hic omiffa fk quxlUo dc
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LA.CJeSd

ecUm . quiaex prxmiflx quici^ionis

rcrolutionCyOmDium habilifi, H in-

babilium peifeiiaium ratio adtefta*

menti&^ooem, multarumquein-
fcrins agendarum quiftionum faci-

Jior incioiciis , & cxicus apparcbit.

Quarc , aliquantuium in pr^diifla

«juarftioncimmorAbiniur, qua*, licec

vulgaris qucftio (ic>(]ecifiooe fonaf-

fisnon volganteiminabitur. Inde-
finicioncvcro teftamcncinoimmo-
ror.-noca tft.quam pofuic Vlpian. in

J.i.fF.dc tcrtamcnc.diccns , quod tcf-

tamencum,cft voiuncacis noftra: lur*

ta fcnt&ia de eo,quod qu i s poft mor
tem(uam,fibifieri velit* Voiverbu,

hffU ,folennem lignificac , ad exclu*

fioncm voluntatis non Joicnnis.fi-

gnificat ctiam icgitimam , & a iure

pcrn.iflam,ad cxcUificnc illius qux
ju(c improbatur jdcniquc (igniBcac

^er^dam,qoa fignificatione , harre-

dis inflicucio incclligitur , vt gloflsc

dc illa fubaudicio, nccelfarianon flc,

' fccundum Barr.ibi nu.^.qui VJpian.

dctiniiioncm itadcfcndic , & dccla-

lac.Omilia icaque dcfinitionc , qna:

Aoca,& peniiaefl,originemreqttir4-

mos,cuittscogoicio io difficili eft.

Do£lorcs nofttiio tubr.ff.deac-
quircnd. lixrcditat. tcftamcntorum
criginem, &: inutntioncm adiusgc-

ciura rcfctuuc
,
roiumquc folcnnica-

tes iorecioili cradunc inucnras,eao*

dem reibJuciooem pofutt Barc. in l.

iDtecdQm,ttQm.7.vbtfeqoitur & co-

munemteftacur Ia£num.4.ff.decd*

di^ indeb. Vigl.cjui cam latc dcfcn-

dic in. §. fcd pr^dida num. inflir.

deceftamefiC.Coonao.lib.^.comn^e-

tar c.i<num,3.in princ. lol. Clar» in

$.ccftamencum,quaefta.Gom.jn 1. 9.

Taur.iopriocip.& aJijs rclacis com-
muncm tradunt & fcquuntur Pmel.

in prim.part.rubr.c.i. num. 3.y infr.

de rc£cind.vcodiC.Couar. Jib. .3. vat

ofaniLBccUf.

riar.c.6.nuni.7.Llidoiuc.M6!io. lib.

i.deHifpaoor.priaiogen.c. t. oum.

4.& 6» bpino in fpccnl. ceftaa;cncor.

in glofl^.rub.z.part.nu. 10. Ludcuic.

Mi)!m.altcr,Hifpanus itc, Thcolo-

gus c fccictatc lliSV, dc lufl. tom.r,

cra£t.z.difpucacion.iZ4. col. 49^. u
omoiuo) oouifsimus Rodolfi.deSi.

bSoneca in craAac. de abColota prin*

cip.poteftatec.final.num. t|9. £c !a-

ciusnum. 141. vbiplurimospro Jiac

fcncenti.i rcfcrt.Pro cuius rccept^ &
apud omncs fcic fcribcntcsprobat?

opinionis prxcipuofuodamcnco ad-

duci,foIet,l. ncqucenim.$.ttdepor-

tati,alias I.iJc-n.de milit.tcftam(mt.

].milc5. C. cod. titul. 1. fl deporcacis

vcificul.fi milcSjft.dc lcgat.^.quibus

tradiiur.dcportatum pollc capcrc cx

miiuis tcflamcnto,quafi,lciiicct, cu

ilJis iuiiscioilisrolinitasfit cemC*
fa,in eorom teftameoto , qood iui^*

gcncium caotvm valet, pot$ic« banes

inflicui, dcporcatus ,
qui eorum qua;

iurisgcntiumfunt capax cfl: 1. quida
funt,alias,funt quidam fl.de p^n.Dc-
indc Bart.ind.l.intcrdum num.7. £c

pefteom alij teferuotjio veteri teft|i-

roenco,antiqaos pattes tcfiari foli*

tos,cx quo,aDte ius ciuilcteftadi itifs

in vfufuifl>,aiunt. Nititur pr^terea

Vigl.in d.§.fcd pritdifta , num.7. m
eo, quoniam inhumanu vidcbatur,

viuos quidem liceuciam habcrc dif-

pon€di de rebusfoi$,iUam ver6 mo-
ricncibus dcncgari.iuxta id quod ha«
bccur in titul.inflit.de Icgc Fufla Ca--
nin.tollcnd. in fm. Quibus dcnique
pro prqdi^f.i communifcntcnciaad-
do,in i.legc obucnire fl^.de vcrbor. fi-

gaific.re£rti , teftaniltarias h;redi-
tateslegc duodecim tabolatu^n- .

£rmatasfoilIe,cai qoo,i.am aotea,cof-

tamcntanash.rrcditatcsfuilfc , non •

obfcurcoftendiiur, quomcdoenim,
quod nddu ciTcc,coBtmaiipo t u i il c t

X Harc

Digitized by Google



Harc funtcomunis rentCDcix fun>

dAnienca, qux ramen non tanci fiint

poudcris.K difficulacis, vtvnuier*

UJnfecc rcribcncium fcbolam com?
moiicrc dcbuifTcnc : Quare non dc-

ftterunt,qui contrarium vcrius cl&,

6xifttmaucrinc , ongincm , fciliccc»

tcftandijiure ciuili inucntam fuiflc,

^nodtenuic gloflain 1- exliociurc,

irecb»dominia di(linda,in fin. & ibi

Bar.col,3.in princ.ft.de iufl:. & iur.&

in 1. i.vcrb.ciuitatis noftrx fi. deac-

quircnd.rcr. dormn. lcquutur Por-

cms , &: Tolcncmas
,
quos rcfcrc , SC

quoruoi argumentis Jace contendic

rerpodcre Vigl.vbi fup. pro qua fen-

cencia alios cicac auchores Mencb*
'de fuccc(r.crcat.!ib.i.§. i. ance nura.

i.verficul.vltimafuitopinio , & hac

jlic requituribidem d. num. i. H
Ncc dcfunc qui hanc cciam commu-
:nemdicant,quosreferc Rodolfin«d«

Ciin.nu.i^i.vcrncul.concrariumte*

floitsfcd ptiorfentetia fine dubiore-

•CCptior cft, & a pluribus communls
nuncupata,vc conftat cx relatis ab il-

Jod.num.i4i.Poftcriorem vcro fcn-

centiam»probabilemefle , fequeatt-

bns argumentis exiftinitbftm:prim6

iqnontam aptrd lu ft in ian . in '§ iusaa-

tcm gcntmn), inftit. de iurc natural.

^cnt.&L ciuil. lcgimns, id iurisgcn-

tium clTcquodpro ncccflariohuma-

tix vit9 vfu>ac commcrcio nacuralis

latiointer omoes homines confti-

tnit,Mai vfu tidgniti , tnqnit ,& hmuads

rtcefiiutihusgtnM bmiunue iura qutdamfi' .

W ctfn/IifMefnnfj Atquc ita , illudibiiu-

rifgcntiumclle , dicicur ab Imperac.

qucd naruralis ratio gcnccs cdocuic

iiumananecefsitacc cxigente: qabd
Spfum oftenditur in cxcmplis eo-

rum,quas iucifgentium inaentioiii

tribuuntur indi& ius autcmgen-

cium,& in ) fccunda cum lcgibusfe-

^uencibus ft.de iuft.^ mc Nec.cnim

cmpcioncs & vendiciones , locatio-

fies& condudiones,fociecaces , mu-
tuum •& dcpoficum omnespeno
coocradu s,qtti iurigentium tribttttQ*

tuf in d.§.ius auceni gcntium, verfi-

cul.cx hoc iurcgcntiumA^ m Jid. j.

cx hoc iuce,pco lucco airciuando,fcd

pio neceftario Vitx vfu coolcruan-

do nataralis racto introduxic , vc vi-

dere cft in omnibus, & de empcione
&vendicionc , fpecialicer.ic^imus

apud lui ifconf Paul.in I. prima.ff.dc

contrahcn J.cmpt. dcniquc idipfum
apparcc in aiijs , qua;, ongineiurif*

gentium^efTe .diconcur ; (|u6d li de
manumifsione obijciac aliquis , cur
ius iiolla videcur fiiifle necefsicas

pro vic^E vfu,& commercio, rcfpon-

deo,inucncum hoc, fpecialicer benc-

ficijnotaab Vlpiano de(ignariml.

manumiisiones iF.de iuft. U iur. ibi»

ficmm ^bmfidummmmmi^^hms , quafi,

.alia,necefsicacis caufa pro v i tc-e v fo»

ac commercio , boc vero , beneficij

caufa iufgencium introduxerit: Ncc
quidem id mirum, cum manumifsio
nacucaicmftacum rcfpiciac , U idco

iiftttttaliracione,apudoiiui^s intro-

dttftafbic, (ed K hominum vfuift

commercio ea potoitefleneceitariay
vc in rcdemptionc capciuorum,& in

nianumifsionc caufa prccij ab ali-

quo acccpti fada.facilc apparet. Nuc
vero,qux ceftandi ucccfsicas , tcfta-.

meotortt vfam introdoxit} quarvitse;

conferuadae, quar injurixpropulfan*

dae racio ceftamencaficri.cxigcbaciis

igitur iurifgctium fons Sc caufa, na-

curalis racio eft.human^ vic.^ vfu cxi

gcnce,nec,iutisgenciu cftc , dicucur,

nifi qus , exigente ncccfeicacc pco
ipfiusvitf vfti ftcommcccio, gea-*.

«es confticuerunc , ceftanoentorum

aucem huiufcemodi necefsicas noA
erac , non ptoduxjciu^cnctam teCv

caAcnca. . . . «

Aa
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Etcum.primahanc pro poficriore ocdi^ionem, Genefis^x^.cplus, vc

lMit€ciaration£a iurisgendil cau(a

dcduxerimast fccunda modo ab ipU
iarifgcnciu dcfinicionc colljgamus*

Qkod vero naturaUs ratio , apud dttts hotntnts

tonfiituit ^id apud omms gitts ptrdcqui cuiiodi-

turyvocaturqui tusgentiun^quafi, quo iure om«

9Ui gmtsvtunruT, ^icdcHnic Imperac.

lA |.iiisantemciuile verfi&quodvc-

flo naturalis,infl;ic.dc iur.nacural. tc

«nte cum Caius lurifconf. in J. om-
ncs p*puli,vcrficu). quod vcrofF. dc

juft. & lur. &: lurilconf. in 1. i. ff,

dc acquircnd.rer.doD)in.& xn l.i. S,

de ijs qui lunt fui, vel alien. iur. qu^
vcr6naiuralis raiio omnibus homi*
Bibus , cc(lamenta£iccre , ptsccepit^

autfuadt? func enim gentes aliqux

politico moreviucnics ,<]uibustcf-

camencorum vfus non cft , qui Gcr-
manis oJimnon crac, Cornclio Ta-
citD autbore,& tamcn naturalis fa^
latio iUiaiiottdeerat:qaa etiam'dc«

porcatinon carcnc&jfiquxfuntali^
fimilcs pcrfon^jmris ciuilis dunca-

xac poccftacc,ceftadi incapaccs: Ncc,
quod Yigl. rcrpondcc , facisfacic, cx
vnins,fciliccc,gcntis vfu, non cfle de
inregentium iudicandum * quemad-
modumnecvna hirundc £acit verr
Ego cnim non dica,qu od vnius gcn-
tis vfd iusgcntium c6fticuatur,quod

quidem vnius gencisvfus non indu'

cic,ncuc ncc vnius hirundinis can»
tnsvcrprafagic: quamobrem
uSiqua- teftamentorum veftigia

pud patres veteris rcftamcnci rcpe-

riantur,vc Gcncf. zi. vbi Sara ad
Abraham , lijce ancillam hanc ^&jiUum

ms , non tnim trit btrts jiliks ancilU cum

iUi&mto Jjiuc : £c codem libr.cap. xy.

iiabetuCfVcndidifte Efau primog^
nitafna lacob» cuius meminit tex.

in cap. quam pcriculofum 7. quxft;

1. & cidcm lacob , Ifaac patcr cius,

iicct crransm cofpoic , rciiquic bc»

* luti inftitnuonis eriorcMx^cBa*
nic glofla prima in ].quotics fF.de

rcd.inftit.&deniquecod.lib.cap.pe-

nul.in fin. habetur , dixiftc lacob cc-

porc mortis fuae ad lofeph ^liutu

fuum , Do tihiparttm vnam txtrafratrts

tuos^uam tuU dt manu Amorrikei , in gladto,

6'4raiiiM»,Hjs,mquam, &alijs, &4
apudillospacrcsteftandi vfumfiiiC-

fc , probcmus ( quanquam ncn adco
clara dc hocad(int vcftigia^ non ta-

mcnindcfequitur.tcftandi vfum iu-

rcgcntium fuiile inuccum:ncC enim,

cx vnius,aut alcetius gcntis vfu> iuf-

gentJom metimur 9 ^nc djci-

mus,quod iurisgcntiumnon cft ,n^
llquod ab cmnibus gcntibuspcrxh-

qiie cuftcditiir , iuxta fupra di^am
iftius iuri5 dcfinitioncm^lurifconf.

& lmpcr.craditam,quziurigemium

aon conueniret , fi aliquid huius in.-

ciacfiict «quodab omnibusgendbus
peiaqn^iion cuftodirccur.Denique,

li tcftamentum, iurifgenciumcft,id

naturalisrauo ,
apud omnesgentcs

pcraquc incroduxic jnamjquemad-
modum nollsc ectites « linc ratione

naturali cfte polluot ,iu nullae , fine

co.quod iurisgcncium cft,'quod non
folum ratio ipfa , & iura cxprefTa

probant , fcd cciam iurifgentium ia

illis addu^a cxcmpla , qux , & ii

fegulam non ar^coc , dcclaranc

tamcn ; nulla cnim gcnsiquanmmi»
cunque baibara ,cfle poteft , qiur

Deum gobcrnatorcm myndi no»
gct jcumquc , fummo honore, cul?»

tu obfcquio dignum ,nonfatea-

tur:fl«i/d gtns finquic Tuliius iibro

l.Tufcu]an.quxft.) tamj$rA , finm om»

wm utm immMU , cmnt flwniM afla iai^

hmit Dtonm ofkO» s Nulla ctlaoi

gcns efl ,
qua: parcntibus , & pa*

tria; non obcdiat , nulla , qu.T,

bciJa , & capuuJUCes. I iniurix pror

puifanda:.
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propulfandac, 8£ vico* confcruanda: mus illc/icapudomncs fiere gcnccsj

^iacia,ncn nociC:Dulla,qu2e,einptio-

-ites,& vcnditionef,lo€acioncs,8e c6*

«diidioiiefhumano vfui neceflarias,

^&conttahac:nulla dcm<|ue , qaXf
dominia rcrum diftinguerc , rcgna

condcrc,agris iciminos poncrc, non
«iludcac. £c quanquara aiiquado fue-

fint>8c eciam tmncfintgetesaJiqu^,

«pad qnas , hatttm conuencionom
-vfusjfic commercium non Hc . fvcde
Indis , ncoccricx hiftoria; ccftancur,

U dc Garamanribus apud cxcrcmas

Africae partcs,ai!chor cft Pompon.
•Mela > & de habicancibusinrulaoi

ouandam inOceano meridiem vcr-
lus Diodorus) non idc6minus cdu6«
ticnesprsedi^ originc, iori^nttii

func,cnm ncn ab vfu ,feunon vfii,

tjuem gcncesfYiucftres,8i: rudcs,bcl-

luarum more,in ancris,fpccubus,vei

agtisdifpcrft; , vagaotes , fed ab eo,

. ^uem policic(gcntes,& ratione vt$-

ccs,vbique ot^ctuanc )& fequontur»

ius gcnciiim conftituatur,vt clcgan-

ter , & copic fe tradit^Dom. Fcrdi-

DancL a Mcndo^a lib. ). difputar. de

pac^.c.i.numcr. i$. quid igicurcftin

caufa,qudd olim Germant,& eciani

hodie,erunc forcegentes a1iquar,noa

barbarx U fylueftres , fed politioo

.
jnoreviueccs,^pud quas rcftamctoru

vfusno fir,(quod lilefcire porcft,qui

.tnulccruhominumorcsvidic,& vr-

^ay/qoidtinquam , cftincaura , nifi

qoi&d hoc;ratio illa naturaht omni-
bus gentibus communisynon di^bt^
Tertiam ic Tlcimam rationem, ab

ipforum cxcmplorum numcracionc

deducoividcmuscnim in l.z cumfe-

quentib.ff.de iuft, itir> 8c in §. ius au'

cemgenfinm^ vcrficul.baliaeiiim,K
vcir(icul.& ex boc iure , inftit de lor*

nacural.phitama iurisgcnciu inucnca

rcfcrri,ncctamcn intcr ca,rcftamcn-

cctu viuoi rcpejiti , cu&c^ucncUsi-

vc ,a lucifconfulcis , ic Impcracorc,

^liuione otnifliis dici , non debeati

'fed roagis,quia adius-iilud non peiS-

'cinebac.ca enimjquar nocabrtia lunt,

nilifpccialitcrnotcti:r,vidctur quafi

- ncgic^la l.icc apud Labeonc,§.a»t pi

5

Cor,vcriicuKcacuim rt.dc iniur.li igi-

knt b6lla/cruicoc^,manamtfstones,

empciones & vcdicionetilocactones

9C ccnduftioocSiSe omncs pene con-
craftns iurcj^cntium furfre introduc-

•tos,fcrip{crunt lunfconfult. & Im-
pcr.cur nojinccr cot cx6pla,nocabilis

^ tcilamcncorum vfus numcraretur,

cum lic apnd homincs fccquencfnfi^

•luus , 8c m toto ioriscorpocc cclo"

bracifsimusi' . ,
opr-r.V'

DcniquCjConcra communcmfen-
tcntiani vidctur cxprellus tex. inl.

vcrbisIegisiF.^dc verbor. fignihcac»

vbi cxprelTe ]egicur,doddeitm tabii^

Uriim legc cribucam hominibus po»

tcliatem -8C hsccdes infticuendi . 9C

lcgaca,& libcrcatcs dadi,cucclas qao-^

quc codicucndi.-quidaurcmredame»

ta concincnt,pra:tcr ha:rcdum infti-

tutioncs,lcgacoru,libercatu , & tutc-

]ariLidacioo«s!(iig>cur,horu ordiaS<<

doru poteftate lex duodecim cabul*i

ru coccfsic hominibus, quidiui^CiH
tiu iilis,in tcflameti fa^Vionc coccf-

iiif.i^ane lure lUo , nullu reftametorui

ius fuide,hoc vno Stftimonio proba^
cur,cuicoiwcnicImper. in princip*

in(Uc.adlcg;Falcid.vbi libera legan-

di poc^aae,duodecim tabulacu lcgi

accepcam rcfcrc,&in Auth, denupr.

in ptincip.verficul. Difponat itaq.

collat.4. ficut in fideicomifsis firmi-

catis origine ide luftin. tribuic Impe
rat.Augu(lo,in princip. inftir* de fi*

deic5inillar.bjeceditactb. AtquehsM
func vtriufque partis flindamcnra»

quibus cxplicitis,potior3 , mihtvitil

lunc»^ux polieiiore loco cccuii-

Aj jVc:

Diqjtiz»



L.uCM Saer4ff0i0. Ecctef.

jpagUfciiteiitix adh^rcam, fcire ye
jim,aii tecept^ fentcncix aiicrtores»

qui origincm ccdandi , ad iufgcnciu

rcferuntjintclligant , iurc illo , vali-

de,&: cum eiicd^UjCeilaaiecaEen po-

j[piiicjvc,rciljcec, oon ysLhdifaum,^ taot^m (blcni^atem i iure ciui-

Jl tipccpilleat} Hec hoc fioc racloofi

.^H^ro , quanquam enim apud illius

(cnccnti^' authorcs>v(um tcllandi,ii4-

rvgcntium , ioJcnnitates vcro , iurc

^iuili «qMcncas fuiITe
,
legamus,tanic

itliqui e» ilJif prcfiertim modermo-
res,duip de folcnnicatibus^iure ciui«

j^ioiKiAtis 4icunt,fimul,de af»proba-

rippc, & confirmatione adijciunt,

quafi non folcnnicatcs taiuum,rcd8C

approbatio^cm^ ac conhrii^acioncni

g iure cfuiliteftaoientacaperenr, vt
j^t Pinel<iorubr.C4e refcind. yei\-

d!iit.i.pati;c«t«nonk a}. Mohn. lib. ^
<^primogen.c.£. num. 5.6: Didac.
Spmo in Ipecul. tcftametor.ingloff.

rub[.2..part.num. zi. quodfanenon
iin^ r4tiooeica rcripf^tunc , fecundu

cxptipflam VJpiao. aiithpcitacem.ii|

ilegP Qbiimire.C de verbor. fignifi-'

* C9,tp «bis kg*, inquic , duodtffm tSiUitM

tefiamentan^c htcreditates cenjirmantur: Ac-
quc ita , fcniiilc vidcntur ij dodores,

iutcgentium quidcm bomines ccfta-

(i^non c^imen iure illo,6miiter,8c cu
cfefto t6ftari.quaii , nQo 4 iuris po«.

uftate»& vjQGulo,fed.abbooMnum
y0lootate,8C pudore,teftamencacuc

pendcrenr,po(leavcr6 ius ciuilc fir-

luitacis vinculii illis tribucrct, quod
non obfcure probacd*!* v.cr^is legis»

cu fupra^dis , (icat& de fideii^om-

IPf£iisaltquaodofiii0e , dicifur iad«

,
princip.inftit. de fidcico(noii0ar«

ba:rcditacib.& circa tcftamcta nun-

cupatim tradidicSpin.d.t.pait.gloir,

lubr.num.ii.&clarc probatur in dj

Mc^c obiicnirc, n^mii C6ftiuucn(47

Confirniantur,vc dicicur ibi , ante el
legeiu cranc vcique infirmx , confic*

matio namquc infirmo applicatur,

l.donaiioucsquas parcntcs , mfr. dc

donac.in^cr vir.& vxor. &l d* prmc.
inftit.de fideicommiflar. hxredit; ,

'

[ Hocpr^fuppofico^apcius» 9c verioi

.dixiiie,eiciftinio,quiceftajpenci fac-

cioncm,iure ciuili inuentam dicur,

con lurc gcntmm,quod , vltra fupe-

rius addu^a,probo cx eo ,quia , qua;

iurcgcncium dicuntur indu^a, vah-

dai8e firqka eo iorefunc , eciS abTqoo
iuris ciuilis approbatione: aec eoim
cepciui caccs,manum i fs i on c s,vradlT

^

tioncs,locaticnc5,& fimilia, qua: iu«

rigcntium tribuuntur,d.U A-cumfe-
qucntib.iOt.de iuft.& lur.a iure ciuili

confirma(iofiem rurciniunc , fed co
iure,quo func incrodif€ta,firmicec va
lcnt, U apud omnes geoccs perxquo
cuftodiuntur,& fciuancur 1. 1. §. fin»

ff.illo cicul.l. i.if. dc acquircnd. rcr.

. domin. §. ius autem ciuilc , vcrficul»

quod vcr6,inftic. dc iur. zucuraJ. at*

que ica,fi quisillo iore 6.mebat«loca«

bac,manttmittebar,cciam ante iori$

ciuilis fiDtmulas , &: adioncsiuueO'*

taSjcfficacitcr fidcmadimplerc, ma-
nuregia cogcbaturrnec folum con-
uentiones il jx,quas lus ciuilc, ciuili

^dione recepit , 8c approbauic , fed

etiam eas qoas hac aftione» K effec*

tu dcftitutas rcliquit , cuiufmodi
funtpa^a nuda,iurcgcntium firmir
ter valebant,&; roanu illaregia ^XO'*

cutioni mandabantur,rccundum co-

muncm fententiam ,t^uam cradunc

te^Menies poft Socin*ibi,io/obf..^
deyecbprvobligat. QQ|M|^ones Of»

nim,8e a]ia,non UQoii^m voluntar
tCjVC diximusdetcftamentis, fedfo*
la ipfius luris gcncium poccftate,pro-

obfcruationc eorum nitebantur,abf-

<j^A«^iqup pxiucipis plaaco, ;utc ^p..

fitnue
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Ijciua; Jegis pnccpco; quod cnim
pro gcncris bumgni neccilario vru,

acjcofnnHiBivi» comfnorcio nacn-

lalitratiodidabae ,id iocer omncs
obCefuabaturt& ad obreruadum ma«
DM rcgiaquifquiscopcllcbacur.Qu^iii

bus apparcx,jmpropric dici adodo-
ribui,c;ftamcnti fa^ionem.iunfgcn

(iumcne^ii cam, iuris roborc ac Hr<-

tttMCcdei^totam iufcilto, intelli-'

giinCMjuc^ficcftamenca iurcgenciu,

TalciCjfcnBiooc , duoi ca iucisgcnciu

circ,atitumanC) ficuci dc emptionib.

locacionibus,manumifsionibus , &
ctceri& diximusAC exprcifc ccnccLu'

douic.Molin.d.difpucac. ii4.verfic.

final.codfefl|iiMc; cenfcns difpofido-

9cm>qoapW^^vlcimam volunm-
Cjeni,& esim^'s^ct concra^us^non

bcnccosfcnfjfTc , rcor cx fupra dic-

Cts,quk)u&,vcriusfcnliirc,puto,quitef

c^MncncoruQi cobuc,ac Hrmuaccm ad
Itti cioilc ccfcronc y : ^j..

'

£cnoii^ancad«l£te|Pto con-
ccaria fcntcntia.primocnim, adid^
quod dc pacnbus vcccris ceftamenci

obijciiur .iam fupra rcfponfumcx-

cac.Quod vcro cx ccftamencis mili'

tum poiTunc caperc deporcaci, quos>

itttis-ciuiMs incapaccs eife , cooftac

eai hncque cnim.§.&: deportaci. S,d6

jmlUcar.ceftam.l.fi dcportaci , verHc.

fi milcs.ff.dc lcgar. ^.non quidcm cx

CQcftfvt illi voliintjquod milicisccf-

CAmencum,iuccgcntium vaicac,cu-

uaiii^is eft capax deporutus, fcdex
eo^ius^oiaillud milicibos pciui-

]egiOidacttm6iicab ipfo iure ciuili^

nam quibus iure hoc coceflum fuic,

uc.faccrcnt tcftamcta quomodo vc-

linfit& quomodo poCsiDC pcr

cac:flF.dc nulicar.ceftamenc. EcC. &
infti&cod.citoK conceffom ctii ^uic,

vc,& dcpoccaci,8: fcrc omncsqui nii

habcnc ccftamcnci faAionem, ineo«

nim ccftamenus hxrcdct infticai.

poffcnt.d.l.ncquc enim. §. & dcpor-

caci l.miliccs Ccod.cicul.quare, dc
potcaci,& fifnilmminftitutioin cefr

4amcnco'iniiitis sinris ciuiUs prttti>

icgio ,oon iurtgencium cft cribuen*

darquanquam cnim aliquorum cef-

Camcnta, in mrc noftro valcanc fine

iuris ciuilis (olcnnitacibus , futHciac

quc in illis, vcricaccm duobus ccfti«

bos probari , vc- de ceftamcnco mili-

ciSjpatris ergifiiios,8B cnioslibccad

pias caafas,lcgfmuS % tio canMo rcOe
dicicur,huiu(modi tcftamcnta iure-

gcntium valcie,fcd pt oprKis,&:: mc-
luisdicctur,in huiufmodi tcilamcii-

tis noo requiriordinariam iuriscini*

]isfolcnoitaccm,fedeam tacammo-
do rei z6tx prcbationem , qnx inre

diuino,auc geciumfufficicns acper^

fcda cft,ad cuiufuis rci & adus pro-

bacionem,idquc priuilegij caufa iu-

rcciuili indulci,dequo iixferius fuis

loci s agcmns. Sed nnnie, quod atci^

net ad argum^m de4epoccato ad«

dttdomjcunc HuiipnroomoMHitkm
tencia vrgercc , auc cciam cuinccrer,'

fi cum,tcftamcntumfactrc,poirc,:ir-

guincncuni incendcrcc , tunc cnim
luregcniium Id pcfte dcportacum,

<c per conCoqnens, illorittfeceftamj»

ti uftioiiem competere » xoBClttde«

retur,cxterum,contrariuin eft vero,

& probatur, in l.fi quis fiUo cx hqrc-

dato.§.ciusqui ft. dc iniuft. rupc. &
io l.cius qui.§. i. ft. dc ccftam. &; cft

commuaisfencetiac > vccoofUce»
cicacis^ Clar.f. ceftamencnm,(|a^,
ia.nnm.t.vndc contnrcommanem
meliusdc dcporcatoargumcncacur,.

Chriftophor.Porc.in d.princip. inf-

cic.de ccftam.aifcrcns
, deporcacum,

qui.qux iuris ciuitis func , non ha-
bec • liabersiai!^ quselnrifgcncium

fimc,l.fttncqindam,alias,qaidf fuqr;'

ff.de ptcn. ceftafflcncum faccrc , noif

pOlft,vttn d<f.ewsquijquaii (ic, ma-
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jBDagisieiicencia; adhcreaD),rcireye-

ijiD,an reccpcc rentcncix affertores,

qui ongincm cc(l;indi , ad iufgcnciCi

rtfcruntjUucUigant , iurc illo , vali-

dc.&c cum elic^UjCeftamecaEeri po-

^.ui£ic,v(,rciUcec, ooA vfcIidiracciD,

cancu na rolenicaceiii i ittre ciui*

Ji i^CCpideiiCj Ncc hoc lipe racione

iqucro , quanquam cnim apud illius

icntcnti^' authores.vlumcclUndijiu-

4-f,gcntjum , lolcnnitatcs vcro , lurc

^piuili (quepcas fuiire
,
Icgamus,tame

4)iqu) ex ilJis prcfertini moderoio-
reSfdimi dc rolennicatibus^iurcciui-

Juni)^,ncis dicunc,nmu),de approba-

rionc, & confirmatior.c adijciunc,

quali non [olennitatcstantumjfed&f

apprpb^Mo^cm, ac conHr^iacioncm

4 mre ciuiliceftaiaeotacapereoc, yj^

Pioel*iarubr.C.4e re(ciod. veci-

dyit.2.pafr*c.t.ouii).,a|. i^ohn. lib.;.

primogen.c*. nutn. 5. &: Didac.

§pino infpccul. ccftametor.ingloir.

tubi.2..parCJ)um. £1. quodfancnon
iinc ratiooc ica fcriprerunt , Cecundii

c|E^ip(&iBft VJpiaQ. authoticatmit)

14egr Qbueiure.ff'. dc verbor. fignifi-

cac, vbi, inquic , dModtcim tMtr$
te^menuru htcrcditates ctnjirmantur: A c -

queica, fenfilic videncur ijdoftorcs,

iuregenciumquidem horainesccda-

ci^noo.caioeQ iuie illQ,ficniiccrs& c^
cfedu teftiiri«qa>sUi , dqoi iucts po-

Cei^ate^ vinculo , Ced ab homiottni

voluncace,S( pudore,ccftamencacuc

pcndcrcnt,pofl:eavcr6 ius ciuile fir-

mitatis vinculii lUis tribucrct,quod

non obrcure probAC.d.1. v.erjbis le^is,

•cu Cupractl^s » ficuc tc dc fideicoms

4Pi£sis aliquandofui0c , dicicur in4«

princip.indic. de fidcicomoiiflari

haercditatib &: circatcftamcta nun-
Cupatim traduijtSpin.d.2,.part.glo{r.

Cubr.num.i2..6c claie probatur in dj

l.Legc obiieaicc , n»m.H ceftamcixfiA?

confirjoaocuryVt diciturihi , ante pa.

legem cranc vcique infirm«>coniir-

macio namque infirmo applicacur,

l.donacioucsquas parcntcs , infr. dc
donacinKr vir.& vxor. &c d> princ.

Inftic.de fideicommifiar. hxredit;

[ Hoc ptcfuppoficoyapciui^^ veriuf

4iYtlIe,eyiftimo,qui cc^ipeoti fac-

cionem, iure ciuili inucntam dicur,

noniurc gcntium.quod , vltra fupc-

rius addu6la,probo ex co ,quia , qux
iuregcpcium dicuncur indu^a, vali-

dat^c firqD^ co ioreruot , etiS abrque
iuris ciuilit approbaiiooe: nec eoim
capciuiuces,manumifsiones,vcndi<.^

cioncs,locationcs,& fimilia, qu^ iu-

rigcntium tiibuuntur,d.I. z. cum fe-

qucQcib.iF.de iu(l.& lur.a iure ciuili

iBOofirmafionem fufciwunc , Ccd co
iure,quo funt introdi|Cta»firmircr

Jent, U apud omnes geoces pcrxque
Cun:odiuncur,& fciuancur I. r. §. fin.

ff.illo titul.l. i.fF. de acquircnd. rcr.

. doinin. §. lusauceni ciuile , verfic ui;

q}iDdvcro*tnftic dciur. nACural. ac*
que ita,fi quisillo iurce.mcbac,Ioca<»

bac,manumitcebataetUm ance tvi$
ciuilis formulas , & aftiooes iottcil^

caSjcfficacitcr fidemadimpfcrc, ma»
nu rcgia cogcbatur:ncc folum con-
uenciones ilia:,quas lujj ciuilc, ciuili

4^ioQC recepic , & approbauic , fed

ctiam eas.quasbacaftiooe, Secffcc-

ca defticQCas reliqttit » coiufmodi
iunc pada nuda,iuregcncium firmi*

cer valebant,&: manu illaregia txt}»

cucioni mandabantur,fecundum cd-
munem fcncencum ,(^uam ctadunc
rcpcceuccs poft Sodn.lbijjjMl^iJ^
de vecbpr. obligac. cQfiyfdEmieaef»
nim.& aIia,non lvMi|fti|>iil •'voluncafr

CjCjVC diximus dc tcftamcntis, fed fa»

la ipfius lurisgentium poccftatc,pro

obfcruacione eorum nitebantur,abf-

qjU,ft j^iqup pxuvcipis plafiACO, a^uc pp-
fituufc
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<Pn€

CtiuiE Icgis prxccpto • quod enim
pio generis buaijuii ucccilario vfu,

ic«omiMialttat^minerdo natu-

ralisratiodiAabat , id inter omnes
oUeruabacur)&ad obferuadum ma^
B)iregiaquirquisc6pellcbacur.Qu^i«

bus apparctjimpiopric dici adoclo-

nbui,c:ftaivicnti factionem,iurirgen

liuai ci\cyG cam, iuris roborc ac ficf

Wtatedeftitutam ioreillo, intellt-*

^attquo^^fitcftamenca iurcgenciu

vaileie^feaBiQOt tdnoi ea iurisgentiit

cf{e,aucumanc, (tcuci dc emptionib.

loca[ionibus,manumirsionibus , &
Cfteris dixLomSiYC cxprciTe ccnecLu-

douic*Molin.d«difpotat. 1x4. verfi&

j6i)al.eodb&iitMf cen(ens diTpofitio-

oemxqti9M;;^r vkimam volunta-

ten^& eam,quii^jper contra^us,non

bene cosfcnO*(rc , rcor cx fiipra dic-

tis,quibus»veriusfcnliirc,puto,quiccf

tamencoruQi robur^ac ^imicaccm ad
inscinilccefiminc. . . . >: s

^ ^ £t non obftant adduda pro con-
oaria fencencia:primoenim , adid»
quoddcpacnbus vctcris ceftamcnci

obijciiur .lani fupra refponfumcx-

tac.Quod vcro cx ccftamencis mili-

tum poiTunt caperc dcporcaci, quos>

iuns-ciuilts. iocapaces efie , conftar

ex l.neque enim.|.a: deportaci. fF.dd

htllitar.teftam.l.fi dcportaci , vcrfic.

cnilcA.ff.dc lcgat. ^.non quidem ex

CQcft^vt illivoliintjquod milicisccf-

tainencum,iurcgencium valeat , cu-

loiliiris eft capax deporcacns,Mtx
•opocius^quiaillud milittbus priiit«-

]cgiOidatttm6iitab ipfo iure ciuili»

naOT quibus iure hoc coceftbm fuit,

uc.faccrenc ccftamcta quomodo vc-

quomodo poisioc , 1. j. & pcr

tdt:£dc militar.teftame&t. Et C.

inflineQd^ul. conceftum etiifuit^*

vt,& depotuci,8c fere omnes qol n&
habenc ce(i;amenti faCbionem , m co*

lUDK teftamcnus lucredcs iaftintiy

?fat}o. • 4
poftcr.tjd.l.ncquc cnim. §. & dcpor-

rati i.miliccs C.cod.ticul.quare , dc-

porcati,& fifniliominftitutioin teTc

camento militiSiinris cioilis pruit>

iegio ,non iurigentium cft tribiien*

da:quanquam cnim aliquorum cef-

tamcnia, in lurc noftro valcant line

iurisciuilislolennicatibus , lufAciac

queiniiiis, vcritaccm daobus ccfti<i

bbs probats , vcde ceftamento mili^

tis,patri s crgi fitios,U cuioslibecad
piascaafas,legimus , no tameii-red&

dicicur,huiu(modt tcftamcnta iurc-

gcntium vaicic,LHl piopi-ias,Cx: me-
imsd'icctur,in huiuimodi tcllamcn-

tis non requiri ordinariaro iuriscioi*

lisrolennitatem,fedeam Catnmmo-
do rei aftae prcbacioncm , quse iure

diuino,aucgeciumfu6ficiens ac pcr~

fe£ta cft,ad cuiufuis rci & adus pro-

bacionem,idque priuilcgij caufa iu-

reciuiii iodulci,dcquo infcrius fuis

loclsagemos. Sednunaaquodatc&ii

nec ad argumlMin dc cbpoccaco adm

dodamjtunclimi^pvo>Qa(mvMHitfo:
tencia vrgcrcc , auc ctiam cuincxrcr,*

(i cum,ccftamcncumfactre,poirc,^r-

gumencum incendercc , cunc cnim
luregeocium id pcfle dcporcacum,

ee per con(iBqiJens, illviaieteiftam^»^

ci Bftionem compecerC , «onclude*
retur,cxrcrum,contrarium cft vcru,

bc probatur, in l.fi quis filto cx hqre-

dato.§.ciusqui fF. de iniuft. rupt. &
io l.cius <^ui.§. i.ff, dc tcftam. Sc eft

commuirisiencetiaar » vc confttc ex
cicatisi Clar.§. teftamentum,qii(A.

»a.num.t.vndc contrar oomnQnem
melius dc dcportato argumcncatur,

Chriftophor.Porc.m d.princip. inU
cic.dc ceftam.aftcrens , deportatum.

qui>qux iuris ciuilis func , non ha-
bec , lialMCsmicm qus^lnnT^ntlurm
func,l.fimcqindftm,alia^quidf Cunr;.'

ff.de pttn. ceftamencum faccre , non

,pOlfe,vrtn-d.S.CiOS^l,quafi fic, ma-
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I

L*i, C, deSacrofanSi.Ecckf,

nifefte probetur, quod, £[ ccftamcnci compecunc, pofsic prmceps libcrc

fa£iio lurisgentmm cflet»eam habe

ictdepottacus » ikot habcc omnia
qox illius iuttsfunt,d. I. func quida,

nec fanc Vig). rcfponno m d. ^.fcd

pracdida , n u . i o . fa 1 1sfac i c argumeco.

Vltimo candcm non obftac/. lcgc

obucnirc.fl.de vcrbor.fignificac. vbi,

teOamentarias hasreditates lcgcix*

aabul. confirmari » tradicitrt quafi fic

iamiavfiieaccfrcntame ius ciuil^

nam huius difficulcacis facilis folu-

tiocx fupradi^Vis conftat: liccc cnim
ancclegcm^iz. cabui. ceftanicnta cC*

fenc,n6 tam€ cfi eflfeftii validitatitc-

tac,vt fiipra probattimus esd* l icgc

obucnire,vbi ctiafcripfim^, id tancu

iurifgcciudici,quod co iutc firmicer

valcbat, & aliquas poftca formu-
]as,&: fdtnnicaccs a iurc ciuili cape-

xcc:pc;eterca^& fifacercmur ance leg.

ia.ubliJ*apud aJiquas gcatestcfta-

meiicoiiuii iCttm fuiflef quem poftea

ciuilislex generaliccr approbarct, ft.

confirmaret , non cx co cogcrcmur

fjjccri , ceftamcntorum origmem lu-

ris£cncium eiic,vcaducrcimusfupra

adea qmefimuicarde tcflam€ne pa«
ttiim vctetis taftameati *, cumqmt»
iartrgcntiuni verc func, oo apndati-

quas gcntcs , fcd apud omnes pcrac-

quCjid eft, a:qualiccr , cuftodiuntur.

Quibus.communis fcnccnci^funda-

mencis dcftrudis,vera,£ir fiindamcn'

tt!i. fiiis ftabiiis , apparec contfaria,

quas teftamcnci fattioiiem iare ciai-

h inucntamailetit.

Quoniam vcr6 vulgaris cft diflTc-

rcncia apud dodor.inccr ca , quai iu-

re gcnciu quaefica func, & ea,qux iu-

teciuili , vc illadpclncipecolltiie^!

queabt, bcc vero fic > Hmt^ fio^.

cau fa :fccundAm opimooem > quami
adccftamcntiorigmem magis pro-

bamus,diccndutr> vidctiir ,
quod ca,

quxalicui ccftamcDtiiufc^c tUuio,

aafercc,canqaaQiioteciuih qiuefica^

Quod camenyprobandcm AuUamo-
doeft,nam& fi vulgaris illa diffc-

rentia vcra cflrec, adhuc ci refpoiKle^

ripoflct , dommmm quideracx tcC"

tamcnto quxficum , non compccere

iurc ctuili , foiumquelnodum qu;»-

teodi, iurc iUo fuifieinoentnmiii

ahquibus,domiauvct6ip(a femper
iorifgcotium funt,vc probat texun U
cxhociurc ff.deiuft. &c iur. ibi, do»

niniadijliniia y licec modi aliqui.qui-

bus liia acquiruncuc , iuris ciuilis

fint,vt •bCeraftttit laf.d 1. exhoc iii^

re,nttm: 47. 8e doftor. aU>k qnosfibt

io hoc repugnantes ootat Pinel. ia
rubr.mfr.dc cefcind. vcndit. i. part«

c.i.numer. 5. verlicul.indc mfercur,

nouifsimc idcm cradic aiijs rclacis

Rodolfin.i&traA.dcabfolut. ptioc»

p«teftat*CkVlttm.iiuin. 1^7. (X>mnm-
tiem tcfi;icns.Qoarc, ex prfdidadjf
feteocia inter ea qoc mrcgcotiumj
nc iurecittili copetunr, qnod ad pro-
poficum a«tincc,illud fequitur, pofTcJ

nempcyprincinem alicui,ceftamcnti

£i(tionem»tt tc , huoc de rebns fuis

dtlpooendi modnm,(quemiurecini«!
liinuencum probamus^ liberc incec^

diccrc;fcd & hoc
, quod vcrc fcqui-

tur,ex prxdtda difFcrcncia vulgo re-

ccpta,vcrumnoncft,quia, verumno
eft anteccdens , cx quo fcquicur, Pi-
nct.cnim in d. i. part. nibr. c^ a. ta
prinG.iUttdnonprobac afiereos , di&<
fccenciam prxdifta , fibiCiMnpeciBaf^}

quam,&Rcipablic? longc pernicio-

fam , vifam fuifle
, idcircoquc pror-

fus rcijciendam , acque ica» exnum.
t.cumfeqncncib. luoikmMprobat,
dominium lurcijripffliii oiqogfiri^."

finecanfii a pciocipc auferri , ofipoC'

fc,quem fequitnr Valafc.de iur« em*
phyt.qu^ft. 3. ni>m. nnal. idcmpro*

tianc aiij,quos ceforC|2c fcquicur Ro-
dolfiot
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do]£n.d.c..v]ti(n.Dum< 157. vbi haoc
fenccntiamcomtDQnem dtdt cza"
)jjs. Qua dc rc latifsime agic Oom«

' F^rdinand. a Mendc^a in lib. 1 . dif*

putac.iur.ciuil.ad titul. depad.cap.
5.CX num.5. vbi piobai

,
priiicipem,

jn lcgibus ) ofituiis , lamaie ,
quam

ab anccrioiibus alijs, lacis^ fine lufta

caii& iin']»tturc,nihil poflc^bidem**

qu&difpltfat , an principcs , fuarum
Jfgum conftitucionibus fcncaoCur

licoa<Cl:iija.& ex rcfolutioncpropar

teafhimaciua quacucrfiipra vi>^inti

corollaru dcducic anum. )6. vl<^ue

ad 60 quibusoftedicur.fine iufta cau

fii non podc principem aiiferri ali-

cui iusruum,ramct{i iure ciuili<]u;«

iitumhiiflcc.Ncc minus luftamcau»

(am rcquiri adhocj vt princcps pof-

Ct aufcrrcdominiuni hoc lurc qu^-

iicum,quam qua:iUum iuregcncium».

conttaploiimos concludit Pmel. d*

cap.2t*nQm.5.Ec icag^Qctalitct lcti-^

pific Couatt.lib.3.var; cap.«. Dun^.^.

domimum priuati , a principe toUi,

ti( 1) pollc, I ifi ex vtili Rcipublica:

caula, pcr 1. iccm (i verberatum f.

ff.dc rciucndicac.l.venditor.$.fi cdf-

lat.ff'. commam. ptardior. 6e allegac

Barcol.jn 1. final. C.ficoncr. ius vcl

vcilic. public. Fortun. in 1. Gallus§.

Et quid li tantum.fF.do hbcr.& poft-

huin.ccl. 138. quod , ncn lolum rcf-

peAuiurisquariciifcdeciam quxre-

dliprobMclcgantctMcndoc.d. cap.

f.iitim* 4).aduerfus Ruin. Socin. Se,

alios.quos rcfcrc : Ecidem deiure

tertij infolafpc confiftccc, dummo-
doft csfic iuridica,8t probabilis, cu

alijscradic RodolHn.d. cap.vlcim.

num.i$4 dc quoplcndPcrcgtin. in

traAa$.(ic fidcicommiff.art.^ t.num.

i5i.camfequcnrib.
;

Cum vcroprobaucrimus
,
lcgem

ciuilcm,iuris firmicatem , ac validi-

Kjitcm» quain aacca non iiabcbanc»^

ccdamecarijs fucccfsionibus tribuif*

fe,curiofe , & oon inutilitcr qu^re^
tur , qu« nam tn hanc rem , qiMt fio

frequcnter,ScapudomQe8 fere gen^
tcs obcmuicpocifsima caula legisl*<*

corcs moucrc,pocuiiret? cuius intro-,

dudionis vari^ cauixac raciones , a

noftcis afsignari,(o]cc , cius quacuoc

cau(as5radicGuiltoJ>^B^ncdi^. inc»

Rainutius de tcftamenc. prima parc
foJ. I6i^.num. 6.verbkCeuamenMm
i.quarum prima,& non contemncn»
da quidcni,publicam vtilicaccm ref-

picic,vidclicct,quia, fi vitimabono^s

rum difpoiicioin cempuspoft moi^
cem coUatanon valcrec, hominua^
cum a»ate,crefcence malicia , pluri- .

m^ vbiqucrix9,& difcordiff oriren*

tui pro bonorum, vcluci vacancium»

praoccupacione , & acquincionc,

morcuisillotum dominis^ quinimo,
Zc incipienubos illis moti , di&oi-i

di«ip(ie,& cumultus inciperenc* tt*

non rardmagnamampucandc alce-t

rius vica? prxbcrcc occafioncm pr^-

cogicaca illa cumulcuofx fuccelsic»-

nis fpes,hoc vero cranquillum Rei-

public^ ftacum adc6 pccturbarcc, vc

cranquillus nunquam , Ced afsidui»

difcordijs , ac ciuilibus didcnfiont-

bus in(labilis,& inquiecus,continu4

apparcrccrafsidua naque ac frcqiics,

morseft,&: omnibus hominibiis c6-

miinis ,
xquo pulfac pedc paupc-<t.

rum cabernas ,
rcgumque curres» A4

fcm igicurRomanam,ceftameocotib
validicas,&ciuilis obfeiuacio valdo
fpcdabac,vc ica , delatafucccfsionc

lilisquiin ccftamcnro rcpcnrencuc.

fcripci ,
Reipubiica: ftacus afsiduis

percutbationibusnon (ubjacerct,fed

pace,ac cranquillicace fructecur, i»^
quaillius, 6c ciuiumvcilicas magmi,
confiftic, iuxcaillud Plucarc. in por
Htic.vbi,ctMir4fi&uF,inquic,i//dfunt bona

9§tMdA maximCf^ax^ libmai ^/tr^citiu, cum

4/rorumf
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LAXJeSacrofanB, Ecchf,

^rorum,tutH rcrh hmimm,fofirtm9 concor»

itrf.P]ato lib.5. dc RepLibl.M«imtiil,

inquic , vUum ftfniciopm cMijMrf iM/irM,

fMfli quodum ditttdit ^&tM vns phrtsfih

citl rtl mclius fviVffmmi «0 , ^u^d igfmfnitt

Jmul.&vnam efjici^nMhtbimm^ CttiCO*

ciiiU Silgcaroien.

^

- fox optimd rcrum,

. Qnstb9mMj»omft,dMumtfiyf4M9M

ifM, cuStdinfilitumg

Et ciues 4equ£re,f9ttm,

Dcnique amputadx rediciooum,

& rixarum occaiionis cura lcgisla-

tori , &i ludici maximc incumbir, 1.

2qu ifsimum,atiis 1. fi cuios* §.fe4 fi

:mterC de vTufruft. ciir tnim « tnquit,

^rf tfnM * & rixdm froccitrt , fmiitnr

fnttor , fHM pur«/? iurifdtlHone fag com-

fonerti Huic igicuc armorum , t£

difcordiatum trcqucnci pcriculo cx

prudcncer obuiauic , libcram (ef-

tcfta&djr&cuhatemconGcdendo ho*

aiiliibus,qu6,dum ccmfiituri eflenc

xtrum dooiini»poft morcem defiinc-

ti,aliorum,proprqoccupationcilla-

runij ceiTarcnt impccus,& tumultus.

Sedc^uoniam prior hxc racio cef»

fare potuic,cumprimiim lex proxi-

iniorcs,ad intcftati rttccefsionem

Yocarc,c«pic,exquirendaeft alia • 9C

probabilcm efic , duco, quam idem
Guiliel.tradidic vbi fup.& ca quoquc

ad Rcipublica: vcilitatem pcrtincr,

cuius inccrcft, locupletes habcrc ci-
' ttcs;pcrr6,hominnm fragiiis,& cor-

ropta natora,ad delicias , luxum , tc

inaneociomprona eft,curam fugic

labores, vndc , fi homincs ^fc finc

lucccilore pro libito fuodccclTuros,

fpcrarenc , atque ica rcs iuas, ad eos

fottc dcueturaSjCogicarcnCjfiuc Drae-

occupationis,(luc proximitatis lure»

^ttosipfi fucceflbres haberc nollcnt,

Ctedlbllc cll,qu6d non ica,dcbico )a-

bore«8£ induftria, bonorumacquifi-

ciooi incumt>crcnc , fcd magis ocio

dcditi ignauam vicam agercnc,ncc
cnim , bceui atqoi incerto^vicae ter-

pino praifcripco , Oceanum marc,
diuiciarum quarrcn<fiirom ftudiotrif

frecarcnt, atquc hisctiam maiorcs
alios Jaboics , &: maiora vicx difcri-

mina fubiccnc , ii,qux compacacenc»
alijspoftmoctem fuamtnttitipara*

cenc:Reipttbltcf Ter6 ioceceft, lociH

pltfcesciueshaberc, Auth. vc iudic»

finc quoque fuff^rag.fianc §. confide-

rauimus,collac.i.§.fcd Sc maior,ver~

ficul.expedtc enim , inilic. dc ijs qui
funcfui*vel alien.iur. Sc gloiravtro«

bique , qua racione
«
pcimogenia »fie

maioratus ccnfcci hcicos,ac Reipa-
blicx ioterefic, vc ioftttoantuc , tcm-
ditSiroanc.de primogcn.lib. i.c. i4*

Couar.lib.3.var.c.5.num.5.V6rficilL

tcicio eadcm opinio.

Deoiquealiad fcqucrccur incon-
neoiciis ex iouiu fuccefsione • fie-
jtim hominesres fuas ,poft morcem
fiiam,quibus velletic,relinqucrc non
pofienCjillis vtiquc in vica abucere-

iur,cum magno Rcipublicx decri-

mcnto . quis «nim non videt , ait Ofo-
rius lib. } . de Regis infticucione. «o

ffoJupfimfilhHtgJUttwt, txtg^Utt 4Uff$-

fdtiontm , tx dtfptrationt ficinord capitidta^

ijuibus Refpublicain txtrtmum difcrimenin'

dttcifNr, txorirt} £c idcicco , nc quis re
fua malcvcacur,ReipubliC2 expcdi>

re,ait Imper.in d.§.fed 6C maior,vcr-

ficexpedic enim,quod exali|sccadic

Cald.in l.fiGaracorem,verb.cum n6
abfimilis,num.4.verficEc huius, C.
dein intcgr.reftic.minor. Vndc poft

ctadcm Cannenfcm (vc auchor eft

Zonaras libr. fccuitdo annal. ) lcx

datafiiit»ne o^g^tutum gcfta^

renc,neoc.^maBMi^ varia vefle

vcerenCliliip^mle^m , delibcrance

popolo,an ea abroganda,cilcc, Cato,

pfio coDciooc,rctiacadam €(fe,fuafit:

Sttod
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.Quod in malicribusfpecialiicr Cxc

«aucum fuifle,reor , quia niasis earu

ftudia (vt D.^iicroii. ait epiftola 8.;

adniargaritas,fiDarag(ios,6: hyacin-

(hos, alicrqiicprcrioros lapidesai*

dcni, &: inraniunc.

Hinc ctiam Buunc pacrix lcgcs

noftcx de reiicorum prohibuione,

qaarunijPhiiippica noutfsiQia equfi

iiabencibus,priuiicgij caufa , fericis

'

vci^ad niodoinibi pra:(ciiptum,con-

ccfsit , & tamcn ( fi pcagmatica lex

bcnc infpiciaturjillorum vxores pri-

uilcgio non gaudenc,red ica Icgi lub-

jcAae mancnc , vc ali^
, quarum viri

C()iium n6 habeDt.quodfotfan ratto-

iic,de qua fupra,procedit. Qua item

lacionet Laccda:moniorum fxminis

omws ornacus,&: mundus mulicbris

crcptus eratjrcllc Hciaclidc depo-

licijs, nequc enim , cis aabacur , co-

iBam nutrircnequc aarum gcftare.

^d & fumptuanas quafdam ieges,

«Jim apud Romanos in viridi ob-
{cruantiafuiirc,qi!.T,inquam,in ccr-

cis quibufdam foJcnibus dicbus, ter-

minum, ca:naru (umpcibus prarfcci-

.bcrct)C,mcmor3C Aul. Gelliuslib. z.

no&*Atticar. c. 14. Quas omnes le-

.ges , ReipubliCdB caufa latas fiiilfi^

conftat,eius namque inccrcrac,n^

quis re fua malc vccrctur,vt,& diui-

tcscuicshaberct,pacis ,
bclliquc tc-

poribuSjvfui futuros,&plurimorum

jnaJorum radix , U occafio amputa-

xctut.,q.a2 ex immoderatis fumpti-

.jbasptqacnirc fo!cnt,vt cx Ofor. uip.

ob quam ctiam Reipublicz caufam,

lcgc datum fuiflc, dicimus , vt vnuf-

quifqucquem vellct,fuorum bono-

lum ba ccdcm habccec , & (xxQCtGo^

jcm.. CaittS rei atias caofjksafien

•GuiIiel.d.cap.Rainutias, 8c Mench.
defucccfl^crear.in prxfat.exnu.

cum fcqutncibus:fed ego pricdi^SVas,

^tt9 ad pttblica: vtilitacem^e^ant.

pra:fcrcimquc poftcriori loco dida»

pottfsioKis clic , uuco, nb quas iege

cuiiji Jtbcra hominibus poceftas da«
* ta fuiflet,vt dejuis rebiis difponerct

in tcmpuspoft mortemfaam, difpo-
fitaqucpro lcgc fcruarentur,d.l. vcr-

bis lcgis tf. dcvcrb. llgnihcac. Aucb*
dcnupc.$.difponac,collac. 4.

to . Cttm.vet6 (vc explicuimusj nun»-

-cupatq rationes publicam vtilitat^

concernantiCX illisfacile pcrcipi-

cur,qu a r.icionc,ccftamcnci faftio,n5

prui.iti, fcd publici iuris cflc , trada-

cur a Papmun. in 1. tcftamcnti fac-

cio fl.dc reftam.Vigl. enim io pcinc.

inftit.quib.non eft permift^&cet.teC*

tament. num. 9* quaehcqua: namfic
hxc publica vtilitas,quxintcllamc-

ti f"a£lioncconfift;it,& cam rctulicad

Paul. lurifconf. refponfum in I. vel

ncgare S, quemadmod. tcHamcnc»
aperiant.vbi,pal'/fV< »iim,iaquit, cxfc»

dkt^pWM bomittHm iuAicia txitum babertf

£tin hoc fane VigU mihi vtfttseft»

crrorc labi,necenim ideocefl^amcn^-

ti factio,publici iuris eft , vcPapin^
dixic in did.l.ccilamcci fadio

,
quia^,

faClum teftamcncum obfccuari, pu^
blice expedit,'vt Paal. ait in diA. J.

vel negare,dtaerfa,namque,funci»-

'

tcr fcfaccrc tcftamcncum,ac,faAum
fcruarijvc pater, quauis vtrumque
publici luris fir, vt lurifcolulti aiur,

diucrfa camcn racio id coniingic.

Quare , quod ad pr:rfcns iDftttataa&

attmet, teftamenci faQ^ionem , ideb

iuris Pttbtici dici»dicimus, qaia pro- .

ptcr Rcipublic.T vtilicaccm,vtancca

dcclarauimus.lcx cam valulicatis cf-

fcdu condonauic,& fic , mcrico non
priuati,fed publici iurise(re,dicitur,

qax principalitcr , non priuatx , (ed

publicaevtilitatiscauGi cft adinueii-

ta.

11 Quoniamvcroantcius fucccfsio»

^is,& tcftameACoium | motcuis retu

domi-:
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doAitiis,retex ,tanqaam in nullios inquic, qu6d pofita rerum diaifione.

dooitnio inucncx,prius occupadtis,

iure naturali feii gentium 6cbanc,

inxca. §. fcra: igicur , vcrficul. quod

enim & §.inf(il.i,inQ:ic. dc rcr. diuis.

].;.fF.dc acquucnd.rcr. domin.cum
ahjs,rcquuur , qudd de ijs reboi» ii-

larum domini in renipus poft mort5
fiiamnuUoiuredifponere poteranti

*<juanquamcnim tcinporc adluic ha-

biU difpon€rcnt,cum,inquam , leru

«dhuc domini cflcnt, camc qui.i dif-

poficioni&cfTcclus in cempusinhabi-

le conferebacur,quando iam,qui diC-

pcncbanc, nulhim ius in bonis cfset

iiabttuci ,
difpodtio ipfa pcrindc ha-

benda erat,ac {i tcmpore inhabilifa-

ilafuifl"cc,iiixtarcgul.l. t^uod fpnnfa:

C.de donat. antenupc.Qua rationc

|)cobandum videcur , reftandi facul-

xaremoiQnta iurisK infticix , quam
orquitatis v£ gratlxcfTe , vt prob^nt

Abh. in rubr. dc rcflamcnr, num. *•

Chriftophor.de C.i(lcllion.& Chrif-

tophor. porc. in princip. inftic. cod,

ticul. quos refcrt laC in rubr. C. qui

teftamenr.£u:cr.po(r. ficeandem fcn-

tentiam probat ibi Dcc.num. lo. 5c

in Ucum qui.num. 4. tE, de iurisdi^*

omn.iudic.&: clarc fcntic gloHa in 1.

illa inft)Cutio,verb. pcndcicjT.de h^-

rcd.inftit quam,notabilc dixic Abb.
,\bifup.vertoremque,ac magiscom-
jnunem videriffcripfir Meuer. inl.

'Cumquis, num. 13. C. deiur.&rfad^

«ignorant. Sed conrrariam fcntcntia,

ncmpCjtcftandi facultatcm, non bc-

nignitacc , feu priuilcgio , (cd mcro

iuic honunibus cftc conccilam , te-

•net Bald.in d.I. llla infticucio , cutos

fenccmiamdtfcndic Vigl. in. §.fcd

'^^dic^a,nnm.ia.inftic. dctcftamcc.

..laf.in d.rubric.propc fin.vbi fcquun-

tur niodcrniorcsjtcfte Dcc. ibidcm

n.^.ncuifsimc Moiin.dc luftic. toni.

wia^l. z.difputat. J a4.vcffic.fin. vbi

deiuregcncium eft,im6 & nacuraliy

qu6d vnufquifque de rebus fuis dif-

poncrc pofsic pcr vhimam volunca-

tcm;ficiic pofica caiuiuicm icrum di"«

uifionc.dc iurcgcncium,imo &: natu-

talieft ,pon'c celebrartperffluiatlo-

nes , U alios-contradus , cx illisqiie

confurgere obIig.icionem,

x& Scd prior fcncecia videcur vcrior,

pro c]ua illud facn,quia bona, do-
mini ac poftcftoris lui nacuraui Sc

conditionem fcqui , confcncancum
iuri erat,regul.acceflbrium , de rcg.

iur.lib. 6. vnde « vlcra humanx vitar

termii;um,rerum difpofitio
, quas

conferuanda: vitar cauia Author na-
cuia: crcauic , cxccndi non dcbcbac,

fcd rcddica vita Domino, &: priftin^

libertati bona reddedaerant,vc rur«

ius fierentoccupancisrvnde non ob*
ftatconfideracio Vigl. vbifttp; qua
pucauic , fc cuadcrc argumencum d*;

1. quod fpoii^x , conridcrans , rcrum
dominum ,cx vlcimo vica: Cuq mo-
menco , &c fic, quo ccmpore adhuc
dominus eflet , earum dnminiuveU
le,in hxrcdcni transfcrri, qux ViglJ
confidcracio,& fieavera cffet, pro-
ximc diftam camen no cumcit,quid
cuim proJc(Tcc homini, cui , in vic^
fua: duntaxac ccmpus rcs dacx ciTcnt,

velle alium , ex vUtmo fu^ vic£ mo-
mento eas lucrari? nihil fanc,noa
magis>qujimfi quis> poft rempus rcf^

ticucre,grauacus, antcquamdies-v»-
niHcc , voluiflTcc , bona rcftirucioni

fubjc£ta alijs adquiri cx illo tcmpo-
cis momenco , poft quod rcfticui de-
berenc. Quibus fit , vt bona omnia
cttiufuis hominisdc^ndi,bonorttm,
quxnulliuseranc, nacuram fccuca»

intcrminisiurisgcntium, illius c(fc,

dcbcrcnt.a quo primiun caperen-
tur,l. 5. ft. dc acquircnd. rcr. doin.

cumalijs. lusaucem cxuile,quod,

ittri-
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iurigentium aliquid addere , vel de-

mhcre,conrucuit,I. iusciuile fF.de

iu(lic.& iur. ccdatncDci fa^ioneho^

jninibQS indulfic,cx racionib.fupad-

duccis,ex quibus,quibusvoluit,8f vi-

fum fuic.tcftadi Iicentia coccfsiCjOm-

nibus vero lila cu|)ccic,quib^,cxprcr-

£ra prohibira i}6cft,vK no&glor. in I.

& quxramusff. de teftam. Nddc er-

go, 4e huiufmodi perfonit » aut faJtl

Vr<tfatiol f
dc aliquibus,quxtcftari neqiieucdi-

cemus,antcquavlceriusiad legis fo]5

nicatesprcgrcdiamur
, quadoqutde^

fccundu Iiirifc.in d.J.H qu9ramus,8C
l.i.ff.dc ftar. Iiom. & Impcr. in §.fin.

ind.dc iur.nacdc pcrfonis pri^qu.ani

dercbus agi coucnic.Scd ancc omnia
legisooftrxmcelleftum , & qux ad
eum fpedant , fcquenti inittofubij-

ctemus.

COMMENTARIORVM
L.L C.DE SACROSANCT.ECCLES.

PRIMAPARS.
De perfonisquae ceftari poirunc,yelnon«Ad cexibi^

Haheat Vnufqui/que licentianu

Initij prima: parcis

S V M M A R I A.

GOtttlitinus BMclctt4Jilius,anfucrit pri- ii RcfcrturDo!torufcntetia cxiJltnuntiu,dntebAe

mnsRoHum$rim Inipcntfor , quifiim Ltm potu ij^c lc^ari cccUfjs, autftltcm^qui^

^ Dammmfiixufiati t^Ut9ntytllhjii6p9tuifaeisrtUnqM,fioieif

^-PtnlippusR omanoru Impcrator , ciusquifilius nmnni inttrpretatione reprobatur uum, tA.

nomincite PhilippuSyprimifdiadepttfuntJed 13 KouusBart. intellcfius aducrfus commtmem

Conantinus,primus omniu , caRomMO Jmgt- confutatur , & illius argutncntts rejpondttur^

rio ponca diuulgauit. communifqui intelledusjnfe verus, non tamca

BartJubitadi ratio ad l.i.C.dc Sacrofm^Xc»
' tUfjtJimr.

4 Vtrid etmntistuu^&tiEimrn^tutjkei'

'dtiittr& profttr oM frbtc^tttr tnap^

tioudifponuttt,

huhhadi ratioaddJ,l.aB4r.itt ltS.pr4iiita,

reprobatur.

Traditur,quod licitis coUcgilslcgaripoteil, &

buius lcgis proprius cffc,traditur»

24 Pro ftrh inff/Mr» pr^mittitur^itariuiiuii iit^

ttreft iuttrctUtgim/f coticiltim ,&dtor^^

gumento ab Etymologia.

15 Traditur.quidft collegium, & vndc dicatur,

&quot homines rcquirantur, vt coHegium di"

caturM dc iurc ciutliquam cj-noiuco. Tradi-

turi^definitio,&Et)fmologia cdciltj,nut 16,

b^treditasreliHquif&quUlatdebeteJfe protd' 17 Difertnti^ tmamUs iuttf eoUqiU&com'

tumc^itduhy. ciliumc^giuiitur,

. PriMtiiiudicituryqujftlexpriuatay&iurit 18 Pranittitur.iure atttifuoyeiuitatibus, muut»
'

cSmvmtdifpojitione in cotrariu prxfupponit. cipibut,aliiJque fiSiiscorporibus^inte{lamcnto

relinqui,twn pottiijfejonecfpeiiali Senat. co-

difpofi

g ^Kouus Bart.intelleffus in repetttutdd, l, I. f5-

ntuniter rcprobJtus,adducitur.

X Glofx et cdmuiiit intcrprctatio add.l.t.traditur

10 gcHtraliter loqucnt ittttlligiturfuppofttit

itrtMlMiim»

fulti& Imper.autbontate idfucrit permijsumf

& pro ratione antiquioris iuris cxplicaeur Vif,

locm infragmet fubtit.2,}.Qut bxr, inll.pojl

\$ Pttmttitw tltitA ,CtaAttrnSi^ tAfui^
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fromlgMUau buius hgUjfii.M ConcU»,

xo Ex tribus prxmifsis pljna,& noua dubiti

di ratio,&fettfiu4dd.LlJllfirtur, (f di-

cUratur.

zi TruditurJegeiifSf no tu ecclefu fauore,

pSmttdatorugrutuJiatAfuij^e^ Et qu^m

iu Cocilto loqumtt,

Xl> Declaratur,quid importet illa verba te^f

liber Cit llylus,& Jicitu arbicrium.

2,3 Dcclaratur glof£ & alioru doftrina in l.

'l.§.K? mmutio Jf.dcopcr. iwu. nutitiat.

Zj^. Traditur ccmra omnes
,
legttn ijia in col-

kgijs non loqui, ncc intelltgt.

25 SM/c»/tmmutt9cUhmmit, hg$bmiciH

ctttcUio non fofeimMtp^rtfnhMir,

x6 Traditur^quod.^quititM reli^t^Uht

L.iJCJeSdcrofanSLEcchfi

hfimtmJec^lUpo , ntcdeillo fenftfein 56 Agitur dndtito kcertttudtidt moJo , cnitie

cemfanAi&avitiantur , & eH qujudolegat^r^

fafiiu,certa defunHofuttyfd bominibus efl ijf

certa, & nilis difftrentia notatur inter boHC,

if priorcm incertituditiis fpecifnt.

yj Traditur remediS, quojibi adiicrfus litis nw-

UJiias,&fumptus froMtrt, pofsit hdcret , qui

pro Itjgoto fnt reUSh, qut eR incertu* ,kdMO*

hutinfMetatur, intcUeSo ttttMt l.fifimfirHS

Ivffrdimf,de legtt. 1. cum Otmmu&
paucis aliis contra commutieni,

38 Defenditur Cuman.fttitaia aduerfiis comune

tradeiisjigaiu Titto, cu duofnit Tttii , ita vt

dc quo/cnferit teftator^nd dppareat^ftiliter vd

iere/dterojm dftenarSjmsfiS remnttidnto,

39 Tr4diturjn pr^diSafpectefoShJuAff • nres

inter eos diuidaturjheredem teneri,

tUius expejjffuperet
,
pars qu£fuperat non j^o An inforo cofcientix teneatur hxres ad reHi-

conucrtctur m alium vfum piumjidbsre^ tuttonem legatt iticerti? & cui debeatjienbu^

diilucrocedet. iufcetnodf re{litutie,tradt(ur,

±y Reli^certdquStitatit 4td collegij ^aut 41 TrdditurMfireutUhueriucertsm legmids'

mmmAr^MiadutoxtmSiotStto^titpiJU tiemem/feiden^uommiHcmmn.

j^tC^ilpmujmuideoiuceimudicitWt^mdhl- <

^ertifimthomim quos ccHtim,fedquia non

apparet,de quofenferit tenator
,
qito cafu nfiH

Ttciatur legatum colUgio eccJefiaslica relic^m

44 Communis doHoru fentetiarefertur^ tradens^

ecchfiafimpliciter inflttutujeparrocfHaU tef»

tatorisfore iutAligeHdam iHftUumvi^fHH •

perum infiitutiontm,de paMperihesdmodtit^, ^
45 Fabr.& Angel fententia contra comunemy^

Cojl^dcclaratio refellitur , & communttfin»

tentia diucrfo modo hinicatur.
^

lim nofoterat/r rHeS^FahriratioHefalia 46 in ambigua voluntate,mulieru potius , qua jrl-

afsignatur, rorSmamileiiordiSSdeferridebet •,& iHter

^lHoHhriiure^Ugatai&fideiSmifaiHcertit r^^^t^JiemiHamdomosJIUpraferttur., ad

ferfonis relinquipoput^uiusratio afsignatur, quam conuerfiC recipiutur,& cur tti^n.fequeti.

II De datione tutoristHCorti, 4T.ttfka»uetar^ : 48 Traditur quidagedHfit,obi nuila cojedura pof
executoris. fitapparere,dequaecclefumagisfenferitttfla'

^

34 Tradttur in quo bodie cdjijiat fauor pro re tor,(T quid, vh Ecclefta SanCii a tc^4tore nomi
^

ii^is eccUfi£ incert^^autpauperib^ incertis, nati^ec in ciuttate^nec in territorio eius repe^

%^AduerJusouettradkHr,hgau,4fiHiHht- rkirjmm.fequenti,

tkmesmcertatMt^fHufm, iure^mmd . fo Trrfm & vUima ineerutHdinls fiecies «lu,
^

seperraUre,nul!o pietatisJauore, intelhfU ducitur , fus pertintt adrMSa ecclefid. HHr
^ ^

. l.l^^^uisaddeolifiaHdaC,deSpifc,(rch^^ mfris y & comwms refertur diSlinguens

inter

debet inopusatte^atoredejiguatttm,

a8 Jde traditurde relido profuneris expefa^

. pfo caufts altis naturafua iiH^atas ete*

penfas non habcncHw.

z^ Reli^u ccrt£ quantitatis in certu mijfaru

l
HumerS , (otirm in rmmerSkteHaiore da*

. J^iMcS erogairi debet^ &fi quatitas mahr

fi^uhuquanumtrHsWeeHpoilutaret,

30 VM quatitas reliSa , ad numerH Hifiirf i
tejlatore dc fignatu tiofu^ecerit^numerus rd

hilonnnui twplcdus etitdereliijuisdcJuSi botiis,

31 Traduuryquod incertis perfonis relinquio-

I
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ittttr rtliHd extraneorum, fro^iiiquoru,

iausmconm.

51 Di/cRfiW iwM fMfifo if nU^ cmffr4

wmMl$mdi€iJmna9ri,& Miiiai»-

• itf refotuitur,

ji Jgitur de legato reli(to perfonisfub digni'

tiitis nonitre,/juj: itdminiilrjtione no babet,

ti cauonii:is,& cojratnbus , <Jr cdmunes 0-

finiomteUr^id^orJStur, biitUeS», I.

i.jf.4f« nbJuh.&i,Jnmi4.%,i.fMmm.
• l^, £t quid de ItgJto ciuib.ciuitatis rehSic^.

jj TradituT.Ugatu relicluferuis^utfiUjsfa-

ml.confratrihusfub appellatiu» i»c nomi*

ne^confratcrnitati acquiri.

54 Conjraternitatibus reii^a,jia relicia ef«,

traiiturt & infrr wut SinSitUiJMcw^
fratermtas notmur»

5 5 R$US6eccl^fimflieittr ^ rt iii pietatts

opera expedatySadd Miftricordiz Eccltfit^

& thufrattntitati^plicari debet.

P RIM P ARTIS
inuiutn.

Pe inwlleclu legis , tsr de legato in}

urtis^erjonis reliSio.

ONSTANTINVS
Magnus lcgcm haiic

populo dixic ,fuic fi-

lius dcuociIsiiEa: Hc-
Icna\ cut admiribiliS

Sandx Crocis inoS*

le San cVa Hcclcfia accepta^fert.

Eum 3nium Romanoru Imperac.pri

inu,fidcDominiprofc(su fuifle , af-

firmnnt Eart.hic,Bald.SaIyc. &: rcli-

qui,&: probacl.DiuiCdfl.icini,& ibt

SofTa infridenaturalib.Iiber.cez. ia

^^cntS ecclena ix.q.i.Sed cft adudc

tc»du,qu6din chronicis anciquis,8C

nonis lcgitur dcPhilippo qucda Im-

peratcrc Romano,ciu{quc filio , cui

ctia,Philipp9,nome crac ,
qui multo

ancc Conftaniiii.noAcu (idc vccica«

tis funt adepci,& d rzaifsfmoRoma^
jii imperij tyranno , Catbolicxqu6
Ecclefi; pcrfccutore Pccio vtcrq,pa

tcr Vcron^jfilr^ Romx, occifiis Fuic.

Iftoru.vt cacholicoiu Prmcipu(ii,m

chronicisfan<ftoru mcncio Hc lub vi-

taLauretijinngnis, inligni coruCca-

tis ignis laurea cadidau,caqua , qui-> .

pic & ficleliter muncribusfuiseccte-

fiar chefauroslocuplccarscr.quos mul
tomagis Diaconus ipfc fanftus locu-

plctauic,& ilUiftiautc, quado difpcr-

iic>dedicpaupcribus, m quoru tnani-

bus^ tyranni manibuseo$.IibenMiir.

Qtiod vero .{andoru chrouicis fidet

fic adhibcnda,probacgloiIan profm*
Digcftorii§.hxc aucetria , verb. rc-

gijs vrbib^jvbijlni/jffr^i/orjinquit, Thco'

dofivs Bononiajecit iu^u beati jimbrojij , vc •

Mcitar ttt itgeiHk htati Jmlrrofiji eft ctiaoi

ad hoc g 1ofTain Li .verfi. apud Viuiai*

nutvcrb.incer fanaticos f!. dc xdiUf;!

edid.vbi meminit lcgcd; beati Bar-

tholoma;i,fic crg6,&: nos modo dici-

mus de Philippo Impcratorc , cu fi-

lio.quod prioccs Coftantino Magno
fid£ veritatisfUntadepci,qoia ktaJe*

gicutiklegebda bcaci Lauretij.Pr^-

tcrqua quod tcftiiaoniaaliadehoc

fidelifsimahabemusapud hiftoricos,

adeovtnon dcfic.qui.cos fandosfuif

fe,& iuniore maccyrioocciium mc- .

moret : fedfolollluftcifsimi Cardi*

nalis Baronij teftimonio cont^ci fu- *^

mns, hoc cnimvnu propccreximia
'

tanti|»atris crudicicnc,& authorita-

tc vbiquc cclcbrc plurimoru inftar

cft, isigitur com. z. annal. fubanno
Chtifti i46.fo!. 450. & fnl. 444. fub

annoi5}.de;Philippis agic,& cradic,

quarco impcrij fui anno fide Cufcc*

pilTc prardicationc Poncij Martyri^'

& afando Fabiano Papa baptizaros

fuiflc,qui dcmdc y.impcrij anno , &
Chnfti 155. fub i. Decij confuJatu

intcrfcfti fuciunt, dc quorum nece

% j| CXUI(
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Ld,CdeSdcrofanSi,Bcclef,

cxtac monumenram Vetonf, vbi fe- antiquis cccditum vldemus , tc dos,

' niof oecatusfuit,his vcrbis conrcti-

ptum|i4nno Cbrifli.cc, /.i.i. i . Diuus Pbi-

tippus fatiorVeronx,& RomaJunior a futtlU-

tibus interjiciuntur, Conftanciiuis autc

r.o(lra; lcgis author,de quo lacifsinic

pcrcoodem tom.f.afol.i.0orut( an*
no Domini jo^.vfque ad t^JS.^ fic

mulco poft Phiiippos , feoior enim,
huius nominispnmus,numcro vigc-

/imusfcpnmus Romanorum Impc-
racor fuic,;i Fabiano Papa,huius no-

jninis primo^numcrozi.bapcizacus,

Conftanttnus verd 3l SmCto fyluef-

croPapa,huius nominis primo ,&
numcro, 5 4. fuir bapcizacus , & ille»

huius nominis primus , &.''numcro

^S.Romanorum excicic Imperacor.

acquc ica du liloruin prioricacc , du-
bicatio nulla eft., quanquam ci'rc2

annorum computationem aliquado
variant biftorici,cuiLis vatietatis.ra-

tio, probabilis cfl illa , quam dicic

lllclcas lib.i.hiftor. Pontifical. c. i.

fub Sylucilro Papa,in inicio,cam ac-

tnbuensfcripcorumerrori in cranf-

ccibendis numerorum notis, quibus
vetercs hiftorici frcqucntcr vccban-

cur.Conftacicaquc Philippos, Conf*
tantinumccmpore.ts: fidci fufceptio-

re prxccfsiflbjvcin chronicis,&: hif-

toricorum iibris ic^imus :Porr6,H-

demhabendamefrechronicis
, pr±-

fetcim fide antiquofint,traduoc Ca-
iionift£,Dominic.poftgIodam i. m
c.placuic,din:.i6. & in c. in nomine
I>omini ooftri lESV Chrifticol,

tf.poft glofllibi in vcrb.adco cliftinc.

A^.ad idcmcft;gloira in cap.intcr di-

Je<ftos,vetb.magis,defid. mfttnmet.

vbiFelinxol.tf.num.i&.idem tradic

Fehn.in c.cx parcc i.col.final. vcrfi^

ciil Hc dum fupra cadum cft, de rcf-

cnpc. Addic Barc in l.i.nuin.2,i. fF. (i

cctcpccac. quod libris htftorialibus,

cbrooicis , & (imilibus^ ii a noftrit

cciam ctedete , dcbemos , cum quo

tranlcuntca^ccci jfccundum laf. ibi

n.ij. cx quo difficilc redditur,quod

Bart.&: reliqui in prcfcnti aftitmanc,

Conftatuinumnoftrum,pcimu Ro-
roanorum Imperatoruoi viam veti-

tacis agnouifte.

Cxtctiim difficultas hxc facil^te*

foIuitur.rcfpondcndOjPhilij pu qui -

dcm Impcratorcjcu filiofuo
,
primu

oninium,ad facrum bapcima , &c ti-

dem veniftc , ioiidiofatamen , &c ia-

opinata morte prcoentom,eam Ro-
mano imperio dioulgari,& obfenia-

ri,oon pr^ECCpiiTe
, quod comprobac

Rcucr-ndiflr.Baron.d.z.tom.fub an-^

no Dommi 153.fol.444.vbi Philip-

pis,poft ncccm eorum, non dcfuiiic,

ait,extremum illiiomnittm ampUf-
fimom fenatus officium, quo eos re-

tolericinter Dcos, vnde, fic cos, ia-

quit,c6ijcimus, Chriftiana fuiflc re-

Jigicnc initiatos , vt tamcn nuiium
ob cam caufam oegociu faceiTcrioc

genciliciz fupcrfticioni: Cooftancin.

verd,veram rcHgiooe Roroaoo Im«
I»criodiuulgari,iufsic, a maximo 8C

andifsimo Pocifice Syloeftto,£tlii-

tari lauacro rccrcatus,dc quo pcr d.

Baron.d.j.tom.fo].io4.& ioy.quod
vc cercum probac IUefcasd.Ub. x. c.

i.rub eodem Poncffice, Hcet alij , ab
EnlebtoNicomedia! Epifcopo bapct-

zacjifiiiffe,memor£c , vc per Encropi,

hb.io.& prompcuarum Iconum iti-

fignior.a.part. pag. ^^3. fcd de bapcir-

moiliiuspcr Sylucftrum , dubitarc

hodic,non licet, quando iucancac
Ecclefiainoiofdem Pontificis fefto

vltima Decembiii die; Atquc ica»

qui diconc Philippos, primos Ro^
manorum Principum , fidcm veri-

catis fufccpiflc , de fidc Sc rellgio-

ne illorum intclligunc, npn camcn
Romaoo Imperio annuntiau » qui

. ver6
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V«c6 CiMiIUtiUDQm MagQum,pri-
niura omniura fiJcm adeptumfuif-

•fc, affii manc , dc adepta fide , &
Romano lmpcrio,illius luffudiuui-

gata intelligunCjGcqucprsdicta dif-

&ultM t«(oluitpr, 8e vcraquc fent^ 4
iufacilibac& vcra concordia c6-

ponitur,c]uam hnuddubio probac d.

l.Diui Conftatim, infr.de naturalib.

libcr. vbi Zeno impcr. dc Conftan-

tin. loqucnsaic , quud vencranda

Chriftianorum fidc Romanuiii ma>
niuk l roperiuai,& tex.iii d. c fucu-

tam Ecclefiait),vbi dicituc^quod vic

religiofifsioius Condancinus
, pci-

mus fidcm vccitatis,patcntcr adcp-

tuscft,8c fic,non fimplici.tcr, fidcra

adcptus,dicicui',fcd,pace(cradcpcus,

iioc eft , cori vtaiucrfo lniDerio Ro-

.

Aanofidem pfofeirus,&; aa eam fii£>

ctpiea)«latii,mb eodem degentcs Im?
pcrio exhorratus. Quod Conftantft-

no,antc cmncs contigtr.

^ , Hmc nacla occafionc Bart. hic io

le£tDum.».veram buius Icgis, 4u!,>i-

candiratioAcnkin cp fuiffe ifcripiic^

• qu6dcura,itlicito,&reprobato<9^

K:gio,ln ceftaraenco quidquam re-

linqui.non poflc.ccrtum dc iurc fic,

J.cum Scnacus,vbi idcm Barc. & ce*

iiqui ft.dc rcb.dub.l. i.infr«deiudi-

6is]«coIlcgium,iDfr.de havedib.iDf-

tituend. & vcrobiquc notac glolTa,

gloflafinal.hic»ttcommttoiter fcri-

Dcnccs, dubium magnum crat ante

iiuius icgis promulgationcm,an col-

icgijs ecclefiafticis poiienc homincs

SD teftaraen$oicliDquctcfcamdeap«

|co£»atioDe iHiiiim palam adboc^

. non conftaret , propter magnas K
ingrauefcences pcrfccutioncs

,
quas

adhiic co tcmporcab infidclibus, fi«

dclium ccclcfia: patiebantur , hoc

igitur dubium vcremoueicc ,
legem

Jianctulit Conflwitin*quaeGcleliaf-

cicipbllcgi; appiobiiiioii6 cnunda- .

rec,acquc idcirc6 po^t homiftea . >

illi,quidquid vcUcnt, iQteftamcnto
folcnni relmqucre. Quodproprimo.
huiuslcg.nocabilifcrip.fichic AndrJ
dc Bellccis nuin.8. tritj^):

Sedhasc raciOySe ince|l<£tus .inteii

alia exco dilpUc.uit,ipfimct Barcbid
in rcpct.Qum*4.qo6d bic de eccleto
apprcbationc pnncipaHtcrnon agi-

cur,fed itl enuntiatiuc prcfcrtur.por-

rOjVcrba icgis cnunciaciua, uicidco-

tctslc propccr aliud .priDcipalitejr

emifla oon difponunc, vcpcofaiit idil

Barc* io 1. cxtac. nura. y.ff. coqi|6d;

ract.cauf cradic Salyc.col.S. Alex. &i

c^tcn fcribcntcs in l.qui fc patris Cd
vndc libci.idcm Salyc. in 1. accufa- .

tionxs. C.dcaccufaciaf.hic in i«icd,

num^Uvtein ».ou.)$*ld£ laCin tubi^
inftic.de adion>ii.i«in pcincip. M»r
noch.conf.Si.n. 15. vol. i. latcPett^-

Surd.conf. y.n.i6. vol.i. Vincenc. do
Fianch.dcciCNcapolic.557.n.i.p.

quod fimiliccr , dc vcrbis narraciuis

^di,a iegislacore prolattsttaditgloii

faLadfin.ff.vel dic ccrtior,in (.vnie^

Cqu^J.no pecet. part. pecemib. ac-<

crcrc.glotr.in c. 2.. vcrb.no ccncris,de>

doI.& cotum.li.6.6c alias fimilcs cu
turbadoctoru uc materiaagcntiuin

cicaclaf.in d.I.vnic.nu.A2,.Gcncrali.«_.

terver6quid enunti^tioa verba imi^»

porcent in quibufcun<|ue a^ibuSf 8( .

difpofittontous^agit lat»Bart.in l..e]c

hacfcripcuraft'.dc donationib. doc-
cor. in I.cx hisC.dcteftam.nulit.vbi

"

Bald.Angel.laf. & Dec. cxprofcnTa

agunc,S£ rcgulScufallentijs ponunr.^

tcadonc eciam dodor. in i.cu aliqni^^

Cdciur. dclibccvbt ]af.col.pcnulU

Qu^ autcdic.uur cnuntiatiua vcrba, •

dcfimc Aicx.conl.i 90. plura n.irrjta

funC)CoI. 7.^.51. vol. 6, & Bald. cum
diaie^icis,& iuriftisderc agens ia

].fivoliiDtateC. de fideicommiiKs^

libercaciU " - •

B| sScciin*

Digitized by Google



5

L.xXJe SdcrofanSt, BccSf.

Secundutnquar, cum dc eccina: tc,lcgcm hanc,vcluti de cafo certo^

approbacionc principalicer in hac lc

gc non agatur , de iUa Impcrarorcm
bic difpofuifrc , dtcendum non ell.

Quinimo dubicarcnon licec , ancc

hanclegem,ab codem Conftantino,

tam clericorum ,
quam monachoru

coi]egia,pa]am , & cora popuJo fuif-

fc approbaca, (Iquidem
,
qui Chrifti

fidem patcnteradeptus fuerat jcon-
fcqucnter Chrifti ecclefias.eiufquc

in illis minidros, paccnccr approba-

rcivifus eft, ccclefias
,
inquam, qui-

bus ftdes ipfa colicur ,cxcoljicur, Sc

pra:dicatui.Denique,(i lam huius le-

gistcmporceranccxtrudt^ ccclcfiar,

vt prardida dubitandi racio a Barr.

CKcogitata , & intclicdlus pra:fuppo.

flit,& verum quidem eft,cas iam tuc

cxirudas fuine,quis,nifi Chrifliano-

runi Impcratorum primus iUas ex-

cruxerac2porr6,de approbatione cc-

cleiiarum
, quas lmperatoripfc,pro

yctx rcligionis culcu erexcrat , qiiis

fktix mentis potuit dubitarc^ fiquid^

^gencilcsfaifam rcligioncm fc^-
tes,re]igionis caHfa,collegia no pro-

hiberi,diccbanc. 1. i. de colleg. 6c

corporib. illicic.

Hoc fuppofito, cum Batt. viderer, *

iam ante hanc legc,de iurc commu •

nijJicitis collegijs, & communitati-
bus legari,pocuille,& hxredicatcs re-

Jinqui J.fi hajrcs. § vicis ft". dc lcgar.

prim.l i.§ fi autem collcgium 1. om>
nibus ff.adS.C.TfcbcII. I. 3. C. eod.

citul.l. ciuibus l.cu Scnatus ff.dc reb.

dub.vbi Bar.ik: Paul,glo(l'.in d.l.coJ-

lcginm,gloira,Barc. Bald. Salyc. laf.

lc communitcr fcribcnccs hic , cum,
inquam , Barc. iure communipoffe
quemquam licitis collcgijs in tcfta-

nicco fuo icJinqucre, vidercc, ad hac

Jcgcm,dubicandi lacioncm falua in-

tcrprctatmnecomniuni proximc rc-

fcrcnda oon inuenii, vndc, illa Han-

& indubitaco, populo fcruire de vc-

to,dixit in rcpctic. num. 6. fiquidem

]cx omnis , in cafu dubij debct efife

prolaca
,
vcpro rcgula tradiiur in L

quod Labeoil'. dc Carbonian. edid.

S>c in 1. 1. ff.ad municipal. &glo{Ia

virobiquc,idcm probacur in l.ancil-

lar.C.de furc.cradit Batt.in l.qui Ro-
nia: §.duofracrcs col. i. in fin. Sc ibi

notantcommuniccr fcribcntesfccu-

dum laf.nu.i.fF.de vcrb.obligat.

Legcrac dcindc Bart.vcrbum,//(•<«

r/4,in nodro tcx.quo, iunda rubrica

hic,qua partc , dc prtuilegijs Eccle-

fiaruminfcribitur, Conftantinus ]i>

ceniia,hoc cft, priuilegiu vnicuiquc

dedilie,videtur,bonoru quod optaue

ric,ccclcfia{licisco|]egijsrclinqucJi,

atquc ita pra^di^um vcrbu , antc hac
lcgcm.faculcatem libcrc difponcndi,

dcqua hic,populo iurc communi no
compctiuillc,innuit , licentia, nam-
quc,Ceu priuilcgium alicui indultu,

iuris communis dtfpofitionem , in

cdtrarium prxfupponit.l.i.fF. admu*
nicipaJ. vbi glolVa fimilia multaal-

legat 1.1. in fin.fF.dcconftir. princip.

tradic Bart.in l.i. in fin. infr. dc iur.

& facl.ignorant.&: in l.final.num. 5.

ff.de conftic. princip. vbi diflcrentia

ponit intct bcneficium principis,rcf-

criptum , & priuilcgium, dc quo per
Dec.conf.i47. Et pro tcnui nuro. z.

part.i.Sc communircr fcrib. in didt.

i.final.vbi Iaf.num.z7. cuni fcquen-
tib.addic , de mandaco j&difpcnfa-
tionc principi$,&: aliud agcns, Bar-
toli ,&:communcm diftcrcntiatnm

d.I.final.incer priuiicgiuro,&: bencfi-

cium principis, vt nouam tradic ,ac

dcclarac crudifsim^ Hifpanus Dom.
Fcrdinand. a Mcndo^a , in ticul. dc
pac1:,Iib.i.cap.5.num.58.vnde,priui-

legium dicicur , quafi priuaca lex, c.

priuilcgia.dilcinft, 3, cap. Abbacc.in

fin.
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' iiikvetfietitiiSc aiiteai £enras,de ver«>

bor.ngDifice& Barc. laf. ic Dec. tbi
* l'up.la(.in l.nsiles nuni.i. fF. dcreiu?

dicat.& vetcrcs ,
priua dixific

,
qux

ncsfngula dicinuis,& indc lcgcs dc

linguiis conccptas , hoc cft ,priuacas

Jcgcs, priuilcgia vocari, dcbe|:c,xe-

fcn Aal.Gel).noft. Accicar.lib. lo. c*

10« Deniqoe ,
priuilcgiuni , aliquid

cpcrari^dcbcCjl.iiquado, inprincip.
' iun^la gloffa notabili ibim vcrb.cd-

ccditurC.dc inofticios.tcftamcnt.c.

in his qua:,vcrGcul.finaJ.iunda glof- 8
• iftopcima finakibi excr, depriuileg»

. itap. fi^Papa eod.cical. libf. 6. cradic

M.in 1. riquispofthumos.§. fi filium

iram.40.ff.dc libcr. 5.: pofthum. & in

I.ait prortor num.^.ff.dc lurciur. vbi

num. I. cum fcquentib. idemtradit

dc kjc,rtacuto,& contradibus , n^m
M^^S nuHum uerbum debec intel*

'J^otibrc diAum^fcd cumcflfe^iUftt

'

virtiitc aliquid opcrandi,iuxcacele*

brcm, & rcccpcamBald. doftrinam

in rtibr.C dc contrah.cmpt.quarft.^.

. quam requuntur,& cxtolluntomncs

vbiquc.vt ^cr Tiraq.d6recr.coiiu€t;

§.i.giofrax.nom.ax.6c-4).iiec inini-

mum quidemterbum,Dec. qui Bal.

fctulitjconf.x.num. y. part. i.Muko
magis igiturvcrba Icgis , ac princi-

pis.non vt onofri/cd cumctic^lu,&

virtutc aliquid operandi accipi,dc*

>cnt,pfaciertim qux priuilcgiumlo-

*flanc,ex hoc •enim , iuris comm un i s

.
difpoficionem^inconcrafsumefle, in

tclligcrc,debcmus,fupcruacuum,na-

quc eft,prccibus impctrare, quod m-

lecommuni compccic,!. vnic. C. de

thcfaur4ib.io.eci^ttcibus cicacis no-m clolFa^al.in d.l*iJT. ad munici-

ps^Siin!^ itaque , priuilegium,-iaris

communis difpofitioncm^in contra*

rinm pridupponat, ^ iuri communi
contr.iriuiji non cfle, imocidem co-

^cncaneum valdc/upca oftcdcrimus.

mtiml to

licicjs,&: approbaci^ collegijs lcgaca,

& hfltredicaces rcltnqui,pol&,^4aoi

huius lcgis cempocc » collegie ccc}#-

iiafticafuiifeapprobata coram popu-
Jo,ad qucm lcx hxc lat.i tuii,fub Ro-
manc lin[)ci 10 dc L:ccc,prctcfto , vcl

cftdiccndum, vcibuai ^ltctntUm ^dc

qno in ce}u.(iiperttacu6H inepce in eo
niifle adiedum / vel •aliandequs^
.xere,oporcec,m quo lice9cia.luec

«

ic

priuilcgium,contra ius COHiaHiae
indukum,ccn(iftat.

Quare his pra:cipue U alijs mo-
cos hart hic in repecic.col.i.&: 5. la-

ce concendic, hac legem noue& prH;

uilegijcaufainduxiiue ,
vtvnufqui^

que ctiam inhabilis iicenciam babe-

rct rclinqucndicatholicis collcgijs,

bonorum quod optaucrit^ idquc ctia

in ccftamenco miuus loicnni , quaii

ficproreliAisad. coUegia eccldiaC'»

cica,ui duobus priuilcgium huius

legisconirftac* & prinilegiumiftiid»

ad cxcmplum militis in acic caden-

tisjtuncdemumconcciVum hic intcl

ligit.cumquis mortisccmporetefta.-

tur,quo tepore^t^nqua miles Chrii^

.tifCunvdiabolo gerit duelluin. Huc
Bart.intclledum, & fiindamenca il-

iius rcfcrchic SalYC.coI.4.num.9. 5£

cum cocranfiuic Paul.num. 5. &: la-

tcnititur, illum cdo fundamencis

folidatc lafin i.Icd.anum. 11. cum
fcquentib.& in i.left.col.).£r lequl-

.ci.ded-Bald.hio in rcpcc. nu m. £. in-

tcrpre.ucioii£/e verba Barcoli , am-
bages appcllat,&' rurfus num. 54. q.

^.truffamdicit:dd fingulis illius fun-

daroencis tcfpondens ,
rcprobac Sa*

Jycxol.^.cum cribus fequencibust^

denique praedidus BarCp incelle^us

commuiucer danwacnr* vc facecur

lafhicin rcpec.num. 15. Aier. num.
Z.& 6.AIciat, num. 11. prxcipuc-^ue

conttacum adducicur l.gciicraii, ixj-

fr.boc ticul.ibi,jw<f umtnHdwmi «wfr

B4 nuim

Digitized by Google



L.uCJe SdcrofanSi.Bcchf,

ntunitum fit, vbi cxprcflc dccidi-

demum,ecclcfixin teftamc-

^ j iricjuivtiUtcr,poflc,fiilludoni

Iblennitacc valUtuni (ii , in

^ cc^x.refponfionCj aic laf. d.rc-

1. 6. nuin. 21. quod xftuauic

^ _ " uc ad cxttcmos fudorcs , 8c

^^ x^i^"» ciusrolutioncm.trutiani ap-

la. lyc.d.col.j.num.i i.

C^]c»£Y^a. Jgiturnortraingloffa I. &
^^^^^nonfinc cafla , cx diaroctro

15* f ^ppofita,!iccntiahic vnicui-

j J 1 duncaxac , 5£ in tcftamcn-

n i datamintc]ligir,qua glof-

tprccationcmfcquitur Fabcr

p incip.&: Baid.i.lca. num.z.

^ rcpctic.in princip. vbi col.

^ftatur.omncsfcquigloflam
«quodam Saturnino,coramu
rndicunc.Salyclnc d.num.

?ri«J^'_^
«J X ^T<=> lucdis noftrorum libris

dcBcflccnum. z. & 23. in

^ >Vlc.num.B. & II. laf, i. ic£b.

-ip.&in z.nuni. u. 17.&1J.
<r r ^icul.quidtcnendum, citat

j^i t>i lcmelcandcm intcr-

i_
rjcm f^cquentem ,Tiraq. de
P^'^' ^^uf^priuilcg.79.vc mi-

^oaifsimum Pinel.noftrunx.
5 noftrorum libris di-

^ i:^imum,huncintcllcaum, vt
>\lc.attribuiflc

, in fccunda^ L^r.dcbon.matcrn. num. ic
r ipCt cnim ibi , ad hunc in-

irr-*^
1 ^^ ^^"Cfl»fle Alc. hic, & cffc

<:>rT5ra vulgarcm intclkaum^<:>r^"^vmgarcm intclkaum
«^^'^, ^f^^io-^orum^tradcntmtn
r-ir-»^^ ^*^diteftandi facultacem ab*

^<3»lcnmbusf;iuorc pii caufar
iiis,hunccflc vulgarcmin'

«mnuini fcmic doaroruni^ r^.cxccpto Bart. qui ^„1-^ ^^'^""^.quemPincl.vulJ.
^ "•'^' f^upra cicatis coftcr
osquosr.fcrfMichaclCraf

'^ft^^.^o^^-^^^^^cnc.S.teftamcn-
it.is.nmn,,.

nuncupatuin

vcrointcUeaum, verutuiDfe cfTc,

vltraalia.probac cxprclic tcx.m d. 1.

gcncrali,infr. cod.

10 ExquacommunLintcrprctacione

& intcilcitu,colligitur, qu6d difpo-

fiiioquantumcunquc gcncralis rcf-

tci£J:ioncra tamcn dc habilicatc rcci-

picadquod gloflam noftra hic quo-
tidic allegari , tcftatur Bald. hic in

Jcdl.nu. 2. probat vulgaris ad hoc
tcx.in I. qui tcftamcnto. fF. dc ccfta-

mcnc.l.ccfcripco in princ.I.vc grada-

cim,verfic.Ec filcge fl^. dc nmncr. 8C

honorib.notacgloflr.&: Bart.in I.3.C.'

dc fid-inftrumcnc. & mr. haft. fifcal. .

lib. 10. glofla in §. fcd hxc folcnnia,

vcrb.quibufcunquCjinftic.dcvcrbor.

obligac.Barcad ccx. ibi in I.fi infanci

fium.io.infr.de iur. delibcr.Iaf. in I.

quanditicol.2.a4 mcd. infr. quiad.-
mitt.adbonor.poflet.pofl'. Dcc. inL
pa^um docali in princ.infc.de colla-

tionib.

11 VcrumXccundum hanc recftpta,

& veram in fo interprctacioncm, iii-

cegTX mancnt difficultatcs fuperius
allatx , de nulla dubitandi ratione»
nuUaquc priuilcgij matcria , in hac
legc inucnta,quas Cvc fupta oftcndi-
nius ) mimrac diflbluic quod anco
alios dixerac Barc.in lodl.num. x. ac
dcinde rcliquipoftcum,nempc, an-
tchanc lcgem,dubium fuiffc, an clc-
ricorum, 8c raonachorum collegia,
pro licitis habercntur , ac proindc
an ilhs legari potuiflec? Qu^arc licc-
tiofiusadduntalij,antehanc legcm
ccclcfijs Icgari.non potuifTc , vt pcr
Bald.in rcpct.num. 2. Salyc. col. 6.
Paul.Dum.2.Iaf.in i.iea.num. 10. &
in 2.1cft.num.2.vbi cradic,antchanc
lcgcm, faltcm,n6 quidquid homincs
vcllcm,fedadccrtamvfquc fmnma
potuilTc ccclcfijs in tcftamcntis rc.
Jtnqui.quodgcncral,tcrhic,inquit,a
Ccnftant.pcrmifsu fuit,vt bonorum

quod
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qtiod optanentiC| fine cercx fommae iam legari,<le iare commoni p.ociiir^

pca;fiQicione,pofleDC homines cccle«

fiadicis collcgijs rclinquore. la bu-

IDS intcllcitus comprobationcm ad-

ducunt iiic dodor.tex. velutclarum,

& expreirumjio cfucuramecclenam
i£.qBjeft. coius icem cex. eondem
repeuns ioceJledom , meminic laC

in l.i«§;oQnciaclo,Dum.7.inprincipu

ff.dc opcr. nou. nunriar. ac dcniquc
difpo(icioncm huius lcgis , ica com-
muniter incclligi,tcrkacur lul. CJar.

io $.ce(lamencum,^ux(l.5.nu.i.

11 bcd lisc Cenceocia . & incerprec»-

cio,cx ijs qux fupra addbximus^faci-

ic cliluicur,llIudaucem,quod de cer-

tafumma adjccit laf. finc lcgc adje-

cit:auc cnim collcgia .iUicica funt,

auc licica,illicitis nihil , licicis llm.

pliciter celinqui pofle
, abfque vlU

liimmxcaxatione , legibus Icgimui;

porr6,ecclefiafticacoIlegia, la huius

Jcgisccmporclicita,?^ indubitantcr,

«c palam fuillc apptobata
,
fupra of-

tcndi,vndc,quo lurc, ius iJiis lcgadi*

ad ccrcam fummam laf. reftringat.

son innenio.Tex.ver6 ih d.c. focoti

ccc1efiam,praBdidam do^orum fcn-

tcntiam non probac , nam ibi cradi-

Cur,Conftantinum
,
primum omniu

Impcratoruin Romanorum , ad fidc

Chrifti , 5c Sacramcncum baptifmi

paccncervcoiire, liccociamqoedcdif

Uvoiuerfisfoodcgeotibus imperio»

npn folum fieri Chriftianos>fed ecii

ccclcfiasfabncandi, cifdcquc ipfum

donaria immenfa contulirtc ,ac dc-

indcacemporc Sandx Synoui Ni-

cenar,religiofos viros,fcmctipfos , 6C

poflef^iooes,praniiaqa^fi]a Deo fer*-

• oencerconfecrafic,barcibi,qiiaEfan6

antc leg.iftam ecclefijs noo pocoif-

lcrciinqui, mihinon probant , pro-

banr vcr6,carum congrcgaciones.li-

citasfuiflc.vt poce, in cuitun; verx

. religioois iofticutas , ac pcoiodc , eis

fe,iaxt4 J.cum fenatus ff.de reb.duk
cunialij$»ex quo,huius lcgis dccifio,

ad id non ncceftariatplane depccbe-
dicur.

13/ In hac igicur controucrfia & dif-

ficaIcacemagna,fupciiorem oouam
. Baccincerpretationefn aducrfus re-

cepcam gloftlBiencen^am,cum rcli-

qoisnon probo,nccenim,qu9 illum

raoucrunceiusfunc pondcns, vc rc-

ccptamfcnccnciam deturbenc,cocia-

iis documencis & lcgum auchocica-

tibusmonicam.quibos,inceftamctis*

& habilicasperfonsBteftancis , 8eia-

ris folennicas non raio inculcatuti

ncc,liccc aliis no raro fpccialia mul
ca,acpriuiicgi.i , in ccclcfi.arum , ac

pis caufa: fauorem conccda lcgam^»

axcgulis iocis ordinarij, iftius £iuo-
ris prietexci»recedcce , licec, vbiid
fpccialiter cautum noo ceperitur, (l-

quidem in iurc noftro gcncralis dc*

ccrminatio priuilcgiatas quoquepcc
fonas comprehendit 1. m fraudom $J

iinal.ff.de milicar. ccHamenc.vbi oo*

cac Bald.Dec.inl.difcrecis , num. 8C'

G.qai cefi»meac. £icer. poil. 6c in L
cumquazdam pucUanu.i.ff.de iuris-

diit.omn.iud.idcm Dcc.in l.i.nu. 8,

ft.dc rcg.iur.larc Tirat]. dc rctr. lig-

nag. §. i.gloff.i4.anum.96.verilcui.

nam ftacucnm ,cum fequentib. Va-
iafiB.nofter oonfiilcfiAam. aSi com.
iJU in nocabilicafiicradic Abb. in o«

in ptarfentia, vlcim.notab.de probat.

quem ibi dctcndit Dccnu. 35. vndc
cum,rcfpe(n:u pcrfonx ccftantis , auc
ciuilis ioiennicacis in ceftamcco r&-

qoificartpiacaaJa, ciotlibos legibos

priuilegiaca noo reperiamr^iuris oc-

dinarij regulis.ac legihus ,in bocia*
dicanda erit,atcento ciuili iure,nam

dc Canonico poftca diircremus. Dc-

niquc,prohac fcncencia eft ccx. cx-

meftus in d.l.gcn6raIi*vbi,ineGclefi{^ infttttt-
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inditucionc omnis iurls rolcnnicas

cxigitur.

Nec Bartolum iuuac gcncralc vcr

hum^vnufiuifque , de quo in pra-fenci,

(juali cam,tnhabi}cs, qudni habilps,

coprchcndac,&: fic, inhabilibus ctia,

licencja>de quahic .clargica ccnfca-

cur,ndqu6d cciam inducic vccba, /i-

ber fufi)luf,bc veibum, jr^Urium, infinc

poHcuni ,
incelligcns de arbicrio , ab

omni iurisrolcnnicace libero, non,

inquam,ha;c communi fcncecix ad-

ucrfancur ,
quibus fupra refponfum

cxcac,vbi tradidimus,vcrba, ti fi ge-

iicra)ia,ad habilescamcn cafus ref-

tringi,folcrc;pra:ccrca , vctba legis,

fcu Hiacuti
,
quanu:s vniucifalia finc,

camcn fccundum fubjc<llam macc-

riam incelliguntur , & rcllringucur,

"vctradic Alex.conf.35.v1fo proceflb,

coh^.vcrflc.circa ccrcium,li.4. Dcc.

in l.^.nu.^.infr.dc tcdam. miiic. id-

quc cciam impropriata.Signiflcacio-

ne vocabuli.vc rcfcrcns AJex. tradic

Dcc.in l.bonorum^num.ij.infr. qui

admiicad bonor.pofl'cs.&: in contra-

iiibuscftcex. ad hoc celcbris , in 1.

cx condudo§ Papmianus, aliasl. (i

vno,& ibi Barc.fF.locac.l. mfulam ff.

dc prarfciipcvcrb.l.dani infcctj qui-

damff.dc damn.iiifc^l.atquc ica,vcr-

bai 11 a,i'Htty^n//^«c,&r, Uhcr fttjiylus , & fi

gcncralia (inc,dcbcnc camen ita ac-

cipijVC habilisccftccur, &: folcnnircr

quidcm,fccundum fubjcdlam macC'»

rum ccftamcntorunijdcqua hic Im-
pcr.agic,pra:fcriim,qu6d, ca fuppofi-

ta,propriam vcrborum fii^nincatio-

ncm rcftridio h^Ecnon offtndir. Dc
niquc crcdcndum non cft, Romanu
principcm , qui iiira tuccur, cocam

tcftamctorum obfcruarioncm , mul-

tis vigilijs cxcogitacam , atquc inuc-

cimjhuiufmodi verbo voluillc,cucr-

cijVC Impcrat.aicin I. fiquaDdo, in-

if. dc inoflicios. ccllamcnc. Carccra

_ m

qux Barcol.moucrcpoflcnt, difficul-

taccs, fciliccc
,
fup. addudas concta

communcmhuius tcx. inccllcftum,

& vcrba rubric^ , infcnus rcfoluc-

mus,no(Vram,adhuius rcx.liccrx mc
tcm,inccrprccacionem affcrcccs, fal-

uaglofla:,& cartcrorumhicfcntctia,

quam,cxfupra di^is,cam facile infe

veram faccmHr,quam,huius leg.fen-

fui& incclle^i mininie congcucQ-

tcm.

14 Profacili igicur,accongruo huius

Icg.fcnfu Sc intellcdu vnumprxmic-
to,omnibus, non iiceracis cancnm,

fcd cciam vulgaribus hominibas no-
tum,coIlegium,nempc, conciliu,

inccc fe diffcrrc,aliudcft cnim, hoc,

aliud, iIlud,quod&: vocabuU diuer-

fitas,(iquaad rci diucrfitarem argu-

mcntatur aliislmpcracCondantin.]

in l.fi idem infr.de codicill.;&:voca-

buli vtriufque ccymolcgia planc dc-

inonftrar,aqtiadcfumpcum argumc-
(um.validum cft in iurc , vtprobat l^'

a.§.appcllaca ff.fi cctcpccac vbitra-

dic Barc num. i.&c i. qucm tcx. ad
hoc cocadica]lcgari,dixic ibi [af. ia
princip. quodtamcQ incelligcndum
eft,dummodo argumcntum ab cty-

niologia ncgatiuc fumatur,& rci do-

finitiono rcpugncc , vt pcr Barc. fic

doftor. in d. §. appcllaca, fccundum
laf.ibinum.^.cx profcflb ver6,quan-
do ab ecymologia valcac argumon»
tum,cradic idem laf inl, i. anumer.
ly. cumfequcncib. ff. doacquircnd.
poffcf.latifsimc Vigl.in princip.iof-

tic.dc tcftamenc cx nu. j . Scd quod
attincc ad propoficu m, illud facis cft,

quod ccymologia rem fignificac,ccy-

mologiam,namque,vocac Ciccf. ia •

Topic.nocacioncm ,
quia notam far

cic rcm,dc qua pr.Tdicncur,&: non fo-

lum vcrbi.fed cciam cci,de quaqu^-
ricur , vcra inrcrpretacioncm fequi-

cur ,vcaicPiaccius in lcxicon iuris,

vcrb.
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ir€rK.e(yni^logia : & hinc eft , qudd < gloiTc rententiam ptobat Abb. ma-
ecymologtam ,rc folucton emvoci s in
prcprium rci cffcdum appcllat Bal.

in c.i.§.ri quis.col.vic.dc concroucrs.

inucdic. 6c in I.non linc,intL.uc bon.

qu» libcr.qucm refcrt laf. ia d. J. i.

jiQm.17.Vnde l],colJcgij> 0e concUij,

dioerfa fiinc nooiina > fie f vc vrriuf-.

quc nominis ccymologia ofliendic,

qnamftacim explicabimus) diuerfi

ctf"c(flu5,illa intcr fe diucrfa cfle,pla-

nc dcprchcnduucjiuxca d.l. fiidcm,

vc ficjde vno adalcerum argumeaca-
rt, non liceac iuxca vulgar. rcgul. 1.

Pftpinianusexuli fF.deminoriD^c.

dc translation.Epifcop.

15 tft cnim collcgium , piurium fi-

mul in eodcm loco cohabitatio , m-
rcgentium,vcl cmili permiira,fincm

publicam refpiciens,hanc definicio-

nem colligioex ijs qu^ cradunc gloC-

ra,8e Barc.m rubc. fT. dc coljcg. iUi-

cic. vbi etiam tradunt d.ffcren-

ciam inter corpus,&: collcgium
,
qua

refcrt,6*: lcquuur laf.in i.i. §. fi auco

coIlcgmm,nuQi 3.fEad S^C.Trebell.

H ex Barcin l.final. ff. decolleg.iI-

licic.Abb.m cdilefta,num. 5. dc cx*

ccfsib.prxlat.ciium autcm.ad id, co-

habitationcm fufficcrc , probat tcx.

in l.Neratms ff.de vcrboi.lignificac.

& ita dixic glolfa in d. rubr. qua ibi

Barc.probac,cradit Barcholom.BolO'

gnin.in rcpet.Anch.babica num.3 3^.

infr.ne filius propacr.vbi collcgium

aliccr dcfinit,dicens,qu6dcfttrium,

vel vltra,honimulimui honefteha-

bicancium,in rc a legenon improba-

cafaAa ccm^perfatio i quatdefinitio

jpacuramyfcufubftanciam defioici 06
facis includit,n6mpe,commune c5*

modum jCtims caufa coUegia infti-

cuuntur:gloft'a autcm in c.i.verb.vbi

congrcgacio,io.qua:ft.i. dixit, de iu-

re canomco fufficcre duos,vc fic col-

^
icgiumjdeiutcvecociuilijCrcs, qu2

giscommunem dicens diiFeren-

ux rationem afsi^nans.in c.i. num.
5. dcclcdl. vndc colicg;uin dicitur,

quafipluresin fc colligcns
,
vtpcr

' Barc.in d.rubr.dc collcg. lUicic. laf.

in d.$ Iiaucemcollegium,num. 8e

eft gtolTa in 1. 1. vcro. collcgium S,

quud cuiufque vniuerfic.nomin.no-

mcn fic .ib cffe£lu mutuacu , vt alias,

de tiitoriDU5,&: xdituis traditlmpcr.

in §.tucores autcm , inftic dc cuccU

quodgcncfaltcerde nomiois ctymo
logia paulo ance nocauimus.tt eft

vniuerficacis noaien , corpus fidboi

rcpr^fcntans , ad ea qua; luris func»

vt colligitur cx d.I.i.cum luis fic

cx d. ticul. dc collcg. illicic. exl»

morcuo if.de fidciuilorib. ' •

H ' GonciUum'verd,f vniuerraledt-

co^on plurium,in vno loco fucccf.*

fiua,acpcrpccua cohabicacio cft, fcd

cft congrcgatio quxdam patrum co-

cius Reipublicx Chriftiana:, autho-

ricacc Apoftolicain vnumconuoca*
ta,«d ftatttcodum prouidendUBl

fnp6rhis,qtt« cacbo1ic«' ifdet,ft: Eb!>

clefiaevtilitatcm refpiciunr, icacol«

ligitur cx EpiftoIa,Vi6lor in §.fufd-

piuuis Jup.tit. proxim, cradic Salyc.

hic num.i.vbi in finc addu,qu6d co*

cilium,ex morc«& vfu loqucndi , ac

eleganciof1 nominefumpco, dicirar,

qoando gcncralc cft ,-Synodus vcro,

quando prouiocialc , & per Epifco*.

pumconuocacur. Dicicur autccon-
cilium,quia diuerfas,fiuc ctiam con»

crariasopinioncs ,in vnam ccrcam»

8c deeerminatamfenrenttam cond^
liat,Salyc.d.num.i.atqueita, animo
rum potius quam corporum c6jun6«*

cioncm incendir,ficuc de,coouencio*

nisjverbo tradit Vlpian.in 1. 1.§. c6?

uentionis verbum ff.dc pad.

.y Vndc lam illadiffcicntia apparec

ioterco]Iegium,& concitiom, ^uod
coUegtum»
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1^1«C ^SdmJan^BccUf.

colleglniPfpropric eft, hotninum in le rcncic,ideo mimicipia» 8f munid*
' eod£ loco collcdioi & cohabicacio,

concilium auccm ad hoc tcndit,vc

diucrfos animi motus, in vnum con-

cilict.-vcrumquccxrupridiftisconf-

cac. Collcgium item,rui ipAuspmci

pftliter ocgotijs intcndit, qoSQis bo-

xuim publicum finalitcr pr(tcodat«

ficuc & quodlibcc aliud communi-
tatis coipus,conciIiuni vcro

, pubii-

ca: duncaxacccclcfia' vniucrfalis vti-

iicjci in omnibus actcdic Acque his

planum iam manet,qaodaocea prae»

nn^mus , diuecfa,(cilicet, eife mter

fe,co]legiumjS: concilium,ac proin-

dc qucc dc collegio fcripta legimus,

ad conciliuni cxtendcrc,finc legc no

pollumus,pra.fcrcjm,fipriuilcyij cau

CaillafiDtrcripca , quod ftriaiiuris

• eft,8eadpriuiIegiataspetfonas reC«

trioginaturafoa, notifsunumeft.

tS Sccundo prarmitto , iuic anciquo,
" ciuitatibus,&: municipibus, alijlquc

fimilibuscorporibus hclis inutiliccr

Jcgari,ncc cnim , iurc infticucionis,

feu legaci quicquam illis relinqui,

poteraitVttradic Pliniuslib. 5. cpif-

tolar.in cpilVol.ad Caluifium,vbific

aic,Nf c" hd^Tcdcm inflitui , nec pr<ecipere pofc

Rempubiiium.conuitt. SMui ntiius uutem
,
qui

, nos rcliquit bicredes,quudrAnie RcipublictnO'

f(u,deittde qiMdrate pr^cceptionc quadringen'

iwSmUwieittMoc^ ia$4pem ,
irrtrw:ji

dtfmSivolSMt$^iai&fim£elt.Vlqc Pli.

idemclarins pcobar Vlpian.in frag-

inent.cicu l.ij.quiHxrcd.inftic.polF.

vcrficul. Nec municipia, &: profc-

qujtur Duarcn. m.l. fiquis ab alio.§.

a patti.ff.dc lcgacx. cuius lei ratio-

nSCubiunxit yj^ian.in municipijs.
' H municipib|lSiUC diccns.NVc imntfd-

pM,«ff municipiS,bjcredes inflitui pofunt.quo

ni4m tncertum corpus e{},vt neque cernere vni

verfi^neque pro lil'ito,<k hjcrede ilciernere pof

funt^vt hjcrcdci jiunt.Hxc Vlpian. in.d.

vcrficul.Nsc municipia, quibos cla-

pcs>in(licui,non pocuillc, quia incer^

ca pcifona rcpucabancur,quam infti-

tui,non pcfle,pnraifcrac in codcm
cicul. vcilicu]. przccdcncc. Qu(^ ianc

xauo declarationeegct, nam^c fiov*

plicicer intelleAa,tnnc locum habe-

re videtur,cum non cftccctummuni
ciptum,quod indicuic ccdatorjCunc,

oamquc, inccrtx pcrfon.x rcli<5lum

apparcbat,& idco inuti liccr rcl idu

m

maocbac,quoniam, vc idcm Vipian.

ait.dirit« 13. verficol. locerta perlb*

na,certum confilium debet elle tcfta

tis, quod fanc, certum effc, apparct»

vbi deciuitatcaut dc municiptocon
ftaCjdc quibus ccdator fcnfic.

Quarc przdida Yipian. ratio fic

expUcanda cft, vi municipia,8e ma-
nicipes* infticui,Donpocuifrcnt,qao«

niani cerco corporc non cooftabant»

qood,inn;icutumeflie,diccrecur,nam»

cum quis municipia, auc municipea

infticuic hxrcdcs,non cos infticuir»

piouc flngulosjfi enimproucfingulos

fnfticoerecnon dubie ulis iofticutio

yalerei4uxta.§'& vnum homincm»
Snfticde barredib.inflicucnd.fic fiqut

dcm infticuti, poflent , finguli, fiu©

pcr crccionem , fiue pcr geftionem

pro hxrcdc, adeundo, hxrcdesfieri:

Ylpian.ergoin.d.verl^LNec munt
cipia,lo^uiturdeinfticotione , qiiar

fii&aeftinmunicipia,yel aiunicipe^

prout vniuccfos, quo cifu ,quia non
'vtfinguli^fcd vc vniuctficrant infti-

tuti,adhoc vthxrcdesficrcr, non fa-

tiscrat, quod ccrncrenc finguli,fcii

pco h^tcdc gcrerenc,
( qui eraot dno

ffliodi,pcrquos olim,extranei haeredi

tatcm acquirebanc , vc cradic,& dfr^

claracVIpian.in.d.titul.zj. qui hx-
red.inftit.pofl". cx verfic. Extraneus,

cum fcqucncib. ) fcd ncccire crac,

quod idabillisproucvmucrfis fierec,

ibquidem vc vniuerfi eranc iofticuci,

quod
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quodccrte fieri, cfTct impofsibilc,

quandiu corpus quoddam no nngc-

xctur,quod ipfos proutvoiuctros £e«

.pra:rcntarct,&: nc,cuias nomioe^vep
lutiluBredisinftiRiti n'onitoe,crerio,

lcu pro hxrcdc gcflio expcdirciur:

ynde quod VJpian.dixit in d.i^f.Nee

jnunicipia,ncc niunicipia , ncc mu-
nicipcs inftitui, poflc, quonia incer-

tumcorpusclljooo hoc tendic, taliu

laftictitioaes oon valeie,qoafi perfo-

«cancerta inftictttiones,quodpri*

snooftenditur , qnonfam de inftitiiv

tione perfonx inccrtx fupra proxi«

loquuius fucrac, cui rationc fub-

lunxic diuctfam abca.quam in mu*
nicipum municipiorum inflitu-

tionefcriplit. Prtterei iftins latio

ceiTac in illa,& il]ius,inifta, fiqnide

conftat.incercam perfonaoi, cuius

cxemplum figurauic Vlpian.in d.jft,

Incerta petfona , his vcrbis

,

qutfquis^

frimut adfuuus mcum rentritjbxra r/7o;poft

quam vcneritad funus^poITc, vclde-

cernendo , vel pro iicrede gereodd»

luereditatcmadirci Dcniquehoctn*
nuic Vlpian. cum myftcrio diccns,

municipij infticutioncm non valcre,

quoniam inccrcum corpuscft, ncc

cnim dixic , quoniam incccta perfo-

aa cftiCuiQS inftitutionem; ideo noa
^aleceiprsdixerat in d. ]^fpr^cedete»

, ^oni2certfic6filiudcbctc(rc cefta-

tisrquqfatic ratioplanc ceftat in infl

titmionc municipij,circa quod, nc-

gacinonpoteft,ccrtumeflc confiliu

ttftancis i lllic icaque 06 valcc infti«

tUtio,quoittlgAcertaeft mens,& cd*

jfilium teftamis ,Mc ver6 non valer,

qQonlam corpus ipfnm , incetcu cft,

hoceft,quonianoeft corpusaliquod

cerCum,Si: c6ftas,quod,infticucucflc,

dicacur, vt vniuctforum nomioc pof

iit ad]re:& adqQireie luereditatem^T

i Qua ctiam tatlooe,nec ]egata,ne€

lidetcommifta relin^>potei2t^mtt«

mltium* \ i|

nicipijs, aut municipibui " qiiia tor^

pus alK]uod no crac, quod ipfos pro-

ut vniucrios tcpra^ciicaicr,^ fic, cu,

municrpibusproQtvninerds» tc oon
nrout fingulis,reIi<l(lc'i;at,non valew

bac rcli^^velutifirclinquifiiretttffjlb

lisqui nd cfletin rerunatura^quod^
nuit Vlpian d.yfNcc municipu,v7
bide fidcicomiiraria hxrcdjtacclo+

qucs,& dicens, quodpQircc munici-

pibui reftjcui:D(nff«ri.fttbdic,|iof te^
tuscuifah»fnfpeSmtfi* qitafi fic apert^

iign 1 fi c a r c t SenacufcafultlJlttthon^

tate ncccflarid fuifle ad hoc , vc mu«
nicipibus fideicomifsu h.Trcditacis

adquiri pocuiircc,fidu,vidclicct,cor«

pus quodainduccdo, quod munici-

pcsipfospcoQtToioer(os,quadoltft .

jllisbxiedttasper fideicdmifilim rc-

Jiftafuerat,rcpra:fcntarcc, fic,eif

prout vniucrlis , rclidu adquiri,po*

tuifTcc,vc dc municipio, haredicacc»

& aiijs,^eifpoa: vice fungcntibus, ad
caquae iQfis Xiint ,ti:aditu excat io U
inortQoff.de fideiQtforib.qQod CQifi

fiftionis iurrtradatur, tt fi£kione dc
nouo induccre,aut dc cafu ad cafum
cxtcndcrc.homini non !icear,I.fifor*

teff.dc caftrenfpccul.cradic Barc- 111

l.fi is qui pro cmptore.q. i.n.i^.ff.do

vfiicaptonib.laf. in 1. fi quis in&ndi
yoeapQlo,n. fi.ff.de ]egat.i»0e in I.tr

§.hocautem,1c£l t.n.6.8ci.le^. nu.

ij.fF.ad Trcbell. ad hoc, vt rcfpedu.

hxrcditacis ,fcu cuiufuis rcljftiadi-

pifccndi,ciuicas, & municipium , vc

nda 8C habilis petfona ccnferentur,

iegis anthoritate opos erac , qux fo«

lafi^ionem indQcere potcft , vt pet
Bartol. & lafon. proximc cicatos*

Qu6 fir,vc iure anciquo
, anrequam

id lcgc pcrmictcrccur,ciuicas,&: mu-
nicipmm,ccftamento qoicquam ca- .

pere, non poflcnC} quod Vlpian. 9C •

Flinitts antea citati ttadideranc.

Cq Ter6 atqQitasCqQC fiAMois cau*
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fa scpcrcft l.poftliminiufF.dccaptiii.

^poftlioiin. reucrs.traditBar. d.I.fi

is quiptoc<ttpcorc,q.i.8£ cx profcflo

i],tfbpriiicJi.tf7.8e Oecinrabr.Q. it,

&fru)aiteft;fac«r. po(r.;poftularet.vc

€imicas,& municipiu, d^x perfonas

ccrcrccur,quo,ccftam. fibi re]ioi:a ct*
pcre,poflcnc, propccrpub)ica ciuita-

tis vtilicatc,& ncccfsicatcs
, quibus,

«lioru largicioDibus fubuenicj, xquu
cfat , Aproniano Scnacasconfuito
(quod kgis poceftare babet. ^eoa*
CQtcdrulcu,ioftic.de iur.nacur. g€c.
ciuil.Jcoftitutu fuicjvconibusciuica-

tibusRomani Impcnj harrcdiras rcf

titui^joffcc , & dcbcrcc.quado pcr fi-

deicdmirsum harrcdicas iJJis reliAa
luUIec , vcreferc Paal. lacjfconf.iD U
6nibus fF.ad TrebeII.& Vjp.d.ctc.£).

fiNcc municipia, m ftn. qui in cit.

a5.dclcgatis,m Ciuitat. onibus»

idc rcferc in Jcgacis, ciiis rci ongine
Keru^ Impcr.tribucs,&: hoc iure ho-
dtcTcimur generalitet in^telidis quo
qaocitulociatcacibQSyiiilinicipijs, 8e

alijs corporibusIicitis,vtin d.l.6ni-

bus l.n tibicu municipibus ff. quod
cuiufqjvniucrfic.nom.l. fi hxrcsiufl'

§.vicis l.ciuitatibus izi. ff. dc icgar.

i.l.a.ff.dc rcb. dub.l. hxredicates C
ite bsred.inftic.6tiibic6maniterDb-

^

dor.vcaicGom.i.com.e.fin.n. 6.

iioitlicerecia .* quod auce magisacci-

nccadpropoficu noftrum,fpc€iaIitcr

decoDegiohabccurin l.cu fcnacusff.

de rcb.dub.vbi dicitur, quod Impcr,

Marci ceporibus fenacuspermiferic,

licitis collegijs poflc legari. Ex bU
staque maoiteft^ c6ftat, duitalibus,

& alijssorporibaslicitis poffeia ho.

dic in tcftamcnro vtilirer rclinqui,

quod &: lurifconf tcporibusex fcna-

tus dccrctispotcrat,atque ica no iu-

repropiio& ordinario,cx teftamen

to caperc,poterSt, fed fpeciali id iu«

19,82 indufta fi£lionc ^quicatis cau-

fe,permifsu fiiiJleyCofiat.Cdftac item

La.CdeSacrofand.EccJe/.

cxpr^didis , fi£lionchuiufmodi ,8c

fpcciale mduicu,n6 ab hommc,fcd i

lcgc ducaxat , auc a Icgis auchoricac6

habete pociiifle iocrodaci,6t adcafia

^6 exptefles ext6di,8e fi eand€ latioi*

ne,& fimilc icquicacis caus& babdi^
.vlderecur.Neccnim idfaciserac, vi^'

ab hommc Icgis poccftace n6 habStc

incroduci hciio, cxtcdi ve,pocuiffec,

cui cuuenic,quod circa priuilegia,6c

.

leges exoirbitantes crebr6 traditai^

qnx,ttistfXi ex rationis idemicate, ab
hominco6extcnduncur,vtin l.five^

ro §,dc viro ft".foIut. matrim.& Barc.

ibijtcg.quc a iurcc6muni,dc rcg.iur,

lib.6.quod dc corrcifloria lcgc tradic

floffa magna celebtis & reccpca ia

^
(fiteanid6,ia Autb. quasafttonei..

'tnfchoc cicqux c6mants,6e vora eft

^telatisa Duen.reg. 280. U Pinclw
in l.t.p. i.n.68.C.de bon. matcrn. ^

19 Tcitioia& vltimo/propinquiiisac

eededoad noftra: Icg.intelle^u}pr£r

miccp vttfi 6nibus per fe notu , ncp^
intex.faic nnllfi 6nino verbfi de co1«
legio reperirt,nec de coIlegio,fcd do
concilio Imp. paia & expreffe fuifle

JoquucuiHrf^^M^inquiCjTnu/^Mi/^wf licen-

tiuf4n^ifsimo^cjtbolico,venerabtli<jne foci'ia,

&c.Cu autc ialupra oftcderimus,di*

nerfaincer feefl'e,c6ciliu,^ colle^fi

& Imp.hicappareac, n6de coll^io»
feddec6ciU6 loqui,velle eu,qaaa4e
eollcgio loquente incel}igere,vcon^

ncs intclligunc , non eft aliud,quani

ycIJCjCU aliud fcn(ifl'c,qu.im quod di

xic,dixic enim,CQCiliu,Doclor. colle

glu dixiire,voIant ,quod nec.devnt*
gatibuscccdedu eft, vc aliud fentiat

• qu.im quod dicuc I. Labco.-j^f.iit Ti^«
bcio ri'. de fuppcllc(fl. leg. Amc enini

vcrba,coru qm in animo fu nt,noc^,

& figna,ad quod plura cogcricTiraqv

iu l.fi voqaa,verb.Iibercis,n.i7.8c f6-

qu6ci,infr.ae rea.donat.f4cius.eftjier-

/^,RomaD^ pr.incipu,& Icginacord^

qulyproprie loqui,decec»de concilio

loqucn-
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!Pr/w. part^initium, i4

Joqucntc.dc concilio rcnticntc,& dc diueifa valdcvc pr*mifimus. Appa-
. ilio lcgc fc{cmc,acpi|)erc , e6 niaxi'
' ine,4u6d ceru vocal;)ula, immucabi-
liafuot qais iDfiindivocabalo»8e

ibi tivuSL Dodor.fF.de legat. u
Hi^ veris & claris ^txmibii ad'

notationibus provcro huius les^is in-

tcllc^u, vcrus illc iam,ac facilis

appnrcc , omni difficultacercmoca;

Quaquam enim .iam ancehaoc lcg.

Marci lmp.teponbus,coIIegijs leg»-

ri,permifsu cflcc fenacus decrf|p£ 1.

cu fcnacusiF.dc rcb.dub.camc permif
£0 iila,&: licctia,aJ cocilij casu, Cmc
lcgc cxtcdi.n6potcrat,cuca demum
incollcgijs^cx ndioncc}uada,acfpc>

ciaiiter c5cra ios ordinariii fuUZcc ia

dada;vt aucea notauimus ,acqo^ ica

quanuls a:quitas poftuIarec,vtidcius

in c6ciIiofccuarccur,pro rclidis ci-

dc,tamc,quia c6cilium , prouc cd ea

fandoru pacru congtcgatio , 6L ani-

niorfi coociliatio.in eand^ fentStili

jicdccrctu,defe capax no cratliuiii^

inodi relidorG, iure ordinano atte-

to,cu nec vera,nec fi£la adhuc pcrfo-

na,qua;capeic po(rcc,iurc ccfcrctur,

lcgis authoritacc ad id opus crat,

qoam hictnterpofuic CoftancMag-
fius teoipore generalis ilHus primsB

NicxftarSynoditceccntoru& cdo-
dccimpatru,dcqua in Epifto!.i,Vic-

tor.§ fufcipimus,fup.ticul. i. dc fum.

Trinic.& fid.Cathol.& in c.fcxca Sy

nodus §j.diflin6l.i^.& in d.c.futura

Ccc]e(Si ii.q.i.Atqueua deverada-

bicadi rationfradhuias tex. dccido-

Ik£ia conftac,Deccnim,quia Marco
tioperat.Senatusauthoritacedecrctu

fucracquod collcgijs licitis poffcc lc

gan,iUcircoabrquc noua lcec id in

<co<cUiopermitt£tc , legarl ini vtili«

. tef l>otecat,cu,quodincoIlcgijsl{pe-

cialicercautfi fiicrat,ad cociliu , 6nc
Jcgcexccndi non poterar,cx rationc,

*dc quafupta > func cmmii£c iaccs fc

zi

rct itc cx (upradidl;is,in quo, Iicccia,

fcupriuilegiumjde quo hic,aducrfus

ioris c6muaisdifpoiicion2 confifta^

quod vciquecdfiilic iaeo,qu6d c^ci-

Jio vciliter relinqui pofsic in teftam^
co,quod fecundu ius communc, ance

hac lcgc non pcrmittebacur, vt tradi

dimus,c6uenicns autchuius licenci^

racio,xquitasfuiti quae exigcbat , vt

teligiolifsimus Imp. qui con^rcMtae
pcoHdei augmcco 6e defenfione^i-
Cjra;,Synodo gcncrali inccrfucrac,ail

rhoritateruapro lili rcliclis intcrpo*

ncrcc,ad fimiliiudinc cius,qu^ laan-

ccapro collcgioru lcgatis fuecat in-

terpofica&fenatu, idque propter ed<^

dd,autetia maiore xquitatis ratioo^»

cu,rcjcAa iuris fcrupulofitatc,c6ue'

nicntifsimu forcc, libcrl voluncatc -

hominibus c(re,dc rcbus fuis pofli

moctc difpoDendi,& lu, (juod opca«

ttetinc,(anftifsimo,catholico, ven»*

fabtlique cdcilib celinquete pofldtfj

quamleg:is tax racioiiem Impetafc
hic cxprcfsic.

Ex quadccidcndi rationc colligi^

tur,non ta in pi^ cauf(;fauorc,& pri-

uilcgiu quam ip(bcfitelUton2,tcli-

^berx voluotatttgtaciS,legehanC U«
tafuificmecobftatvecbtt ,

pnMihgijf,

xlequo in rubric.quo mocusBar. hic

in rcpctic. lcgc hanc fccundii priui-

lcgiu ccclcfia; acccpit, rcfpodccur c^

nim,qu6d rubrica mfcribicur, Dtid»

crofat^^eli^& ic iv^.6'prnMlif^.pci«
ma aucebsBC lex,n6 ad priutlegia eo-

clefiarumpertit etjfcd ad res illisia

ccflamcnto rclidas. Quod obijcia-

cur,c6ciliu,non cfTc ccclefiam.acqu^

ideo,legcprima ciculi dc Sacrofand.

Scclef.pocittsdc ecclefiae perfonis, re

bus,aut priuilegi)s, quam dc cdcilip

]o<|ui,oportai£»r^p6d£dueclt, c6-
cilium quidcm , materialem ccclc-

fiain 06 cfic^dipfam cathojjcorum
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I

L.tJCJiSdcrpfaii8. Ecdef»

£cc(efijecaiukiii ik graciini legttime

jMMiu6cauin,r4Crai9iprAm militaaf

cem Ecclefiam.cuiuscaufa fit,rcpr3C-

fcntaic I vnde aptc 6c conucnicnccr,

icx [ivcc^<\ux loquicurin ConcilKiiP

capice^l^Mii 4c S^crofaQi^. hccIeC .

(c^tpu cfl : vcrbuffi^ptem, tieaaump

ln^^ clirigitur.adj^ftjiCprejiitV^»

mqucj^d populum Jcx latafuir , vc

cx fuperfcnpcionc apparct, a4^,cx

tic BartJiic in rcjpct.num. 4.

zi .. _Qaibus<>iQQibus«tim,mqu4fii,ef

l^S^^ deciiioiie,qiiam in ca* [

jplilll^^ftat , Imperacorem hic po".

cius,& principalius,liberum flylum,

£f iicicum arbicrium ccHacoribus de-

bicumpro ccrum iuaru difpoiltione,

Q^am Uuorem eccleidx rcrpexiirc, 6£

pio^'ftylum,& arbicrium, ^Lcrupulofa

iik^U fubtilitacc , 46 qua fupra,

J^cum cire,voIuit,Don vero libcru

lOrdinaria tcftamcntoru folcnni-

j^tc,vtfo]us Bart.intcrprcrabatur.ia

tepecic.hic^a ea:cer i$ rcpiObatus,qui-

ajlt^iiiliocafleQCfo. Atqo^ita app«-
verba pr^di^a, prx&ani

Jp|l|(p.^mterpietitioocttin6 probuc,

quam etiam nooiuuac dodrina ab

co addudad.rcpecnum, 13. pccbata'

pcr gloiI.5i; ahos in 1. 1. §. nuuciacio.

\crlicul. iccinoiiQt.iaao ff, dcQ.ou.

i»pcr.nuQciat.ft io $. ^uolibct lo*

co.vbi glofTa verb.6^ ceporc ff. dc cu-

jtp].videliccc,qu6dquado (ignu vni-

ucrfalc iungitur vcrbofuturi teporis

cptincti cxtchoncai^us ia conccfsi,

istia inhabilcs c6prehendit,qua.doc*

irina , cdtiauQiter approbatam dixit

^a£in J.inprouinciaU. §. (i in publi*

eOyQu. 5.ff.de nou«oper. nuntiac. (e-

cus aucc,fi,pcr vniucrfalc ngnu,a£las

de nouo conccd.icur , tunc enim de

habilicatc rcflriciionc rccipit,quo

^afu procedic i. vc gradacim $. &

lcgc fF.de .mQaerib.tt honorr cd alijs

dequtbusrup.fecuQdtt quam doAri-

oa glor.& comunc, cu htc voiuerGilc

Cigyiujnufquifquc, adijci.^tur aftu i ianj

coneclIo,ncpc,facuUati tcftandi, in«

habilcs ctia coprchcdcrCjVidebalur,

VC Barc.opinabacur,cuiuscaflieaopi.

nicncpcatdiftadoAriQa rerolucio

^vcdixi^noiuuac,e(lcnim illa incelr

Jigcn Ja vbi fignu vniucrfalc adui 14

conccflb apporitu.fi de habilibus tan-

ciim igtclligcrecur.nilul opciarctur,

cuc enim,ncfupetfluu,& otiofefcci-

pcum videacur,ad iababiles exi^dS-

dum eric,iuxca d.^.anaciacio , Vetl^

'

ite auQtiatio,& d $.quotibet Ibco, d
vcro inpcrfona habilium vniucrfalc

iignum alicjuid de nouo induciCjicf-

'

Cringendum ad ilios crit , fecundum
r€gul.d.§.& fi legc,cu concocd. quod
vltimu eueaic in pr«reoti,aa ia per<

fona illoruni qui adiuam (cCUmend/
fadione habcbacvniuerfale ngnum*
r««yfw/^Hf,opcratur,vt Concilio ,cui;

' ance hanc Icgc tcftamcti fadiopaf-
iiua non incrac,celin^uece, pofsenc.

Qua cciam ratioae dtci poteA,quod
^

faic vniuertalefigQuin oon adiicitar-'

oftniia conccflbfna & figencralicec''

conccirum hominibus cflct
, tcftari,

poffc , non tamcn ancc hand Icgcm,

inconcilijcommodum tc(lari,cono

cefstim erac,.vcex(upca diCdi coflac.

Deniquecdpuni int^rprecatiobi imt

Qus obftac , quod vc fimile Barc. pro
fua adducit, dc libcra tcftidi licctia

coccfla milicibus in \.f^fi\ deccftam.

miIic-&: Cipe,aIibi,quq,cxcoqu6d Ji

bcra conccditur, ccia inhabtlcs alias

c6prehendit« vtinl. iure mtUcarl: £'

illo tttul.vnde,& .io propoilto , pro»
'pter verbum,2iW,dequoin cex. id^
nmiliccr vidcbacur dicendu,quaE,in-

quam,obic<aionon obftac, & facilc

collicur, rcfpondcndo, illud dc mih-
tibuspriuilcgiu^ (iciQiurcxiuiii rc-

perir>
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pcririfcriptum',nonautem dc tcfta- nonin collegiojfcdincocilio loquc-

cibusadcccknasjfcu pias caufasa

Jias
»
quz tale pnuiicgium iibi iure

ciuiltnos veaoiicat. Qiiidver6 ver-

Bu,/ffcr,liiciinpoctec,explicuiia^U(x.

»4 Exhocanccminccilewlu,quimihi»

liuiuj lcgis vcrbis , & mcnii
,
abfque

dubioproprius, &: conuenicns vifus

cll^illud kcundo infcri:ur,Impcraco«

lehicjiibil de reli^is ecclcfi^colle-

gijsdeterminalle» qutdquid cini c6u
munisquam Barcul.iiic veljnc,CBn»

in ccclcliafticiscollegijs, (vtoftedi-

mus fupraJcirca reliftoru validicatCy

nccdubiualiquod cncporuiircr, ncc

Jicentiaab lm|)cr. hicconccila opus

ledeCymipasetia verba-teib illitcoff'*

k^fni Cmitio , necepim coiicilij tfr
ixcnationccollcgium vcnic,quanqua

iicintcrprctcturFabcr hic inpnnc.
ncc e contra,vt fup. odcndimus , fif,

excomunivru loquendi faciicap-

paret , nec enimSmlHtvkM
Jcgium Diui Bartholomoji , ncc Co-
nimbricenfe Diui Pauli,ncc Coplu^
tcnfcDiui lilcphonri.aliquis cociiia

bencappellabic,ncuc ncc ecocra,Ni>

caEnu,Toiccanu,auc Tridcotinu C6-
eihuipropri^ qi]i»;'o*ilaila&iicupai«

bit.DeDique veibat/Sbff^lPiM/Mfo/flPf^

ir«tur<i5ffift(^,potiuscducniunc vniuer<^

(aHcociiio/qualefuitilludNicarnar,

trecentorii Sc o(itodecim patru.tepo-

rc Imperatoris Conftaocmi^ quam
.

cuiuiscollegio.Ctfane legebaii^ &6
de coliegioj^dde C6cilio loqoi, be«

ne vidic,8c£icecuc Barcinrepcut. n*

51. in princYnec cnim potcrat , non
vidcre^quanquam ipfc,8C rcliqui, lc-

gcmm concilio palam & cxprciT^

loqucotcm,ad colicgium crahanc.

/^ctciiiS dcniquefiE vlcimo ex eodft

intcilcAd tnicitur contra Salycbid

iM*^icenc£,Iegcbancdec6ciiio in-

ndUgitnd pfliX6»quaAguiemm 9 ili^»

lc,apertc vidic,unpropriatotame,rcu

(si melius dica) rci vocabuio muca-
to,lege dc; co|]eigio,n6 veto de c6ci«

lio incellfg2d3rore,ideo extftimanitt

•4^uia cO c6ciliu,nd fuccefsiua,8£'pcr*

pctua,vt ccllcgiu, (cd tcporaic duca-

xac causa liabcat,nu quidquid homt-
nes opcaucrinc,prouc lex ait.fcd cacu

^ood yi£lus ncccfsicas cxieit,ei ppfld

^inqui,cft opmatos,qM&IN£fenc6-
xia & intcllc^u liccra noftii cex. ex«
cIudir,qu.Tdeconciliocft, 8£ non do
colicgio,& hac inter fc, rc nomine
diucrla lunt , vc praemiiimusjncc vc-

fo Salycratio concrariiifuadcc,na6C

fidbiieiKtideitti natura-teporale Gh
umen ptoioaroienfHt^^pft^arvcrfei

parefticelebratione^ifi^us & exp2<-

las magnasdefidcraCjitii vtditifsimo-

ruhominuampia legara, illis non a-

bundenc>quod Imperatorc tcrpexi^.

fe,exiftimand6eflet> fiverb»illa>i^t

fuodoft4iitrity9d bonocumqifiSi

.titatc rcferre,iftcefie cflet,qu;

magis libcrtate circa qualitate botw
riircliftoru, quamcircaquatitaccco

ru, imporcanc , vt infcrius in vlcim*

part.tra4emus. ^
16 ' Si veco oafus eueniliet; in quo re<^

lifti quantttas concilij expenfas ex^

ccderet, (ingttlare dubium intcG^

duo vcrccrctur , quod , forrcpluri-

miaffirmarcCjin aliu pictatis vsu cx-

pcdi,dcbcrc,(^ui dcitinacoa tcftato*

re maxim^ jdiumilaci poiTcc^iuxta id
'*

quod de legaToctuicati rehdo , Mo*
dc(lin.refp6dit in IJegatfi, (F.de Vfa*>!

i'ru&. lcgat. vc in a-iu vfum coucrta-

tur,cun6 pofsit cxpcndi in iliii, quo
teOrator cxprcfsit, cuius argumcnto,

in pia: ciiaiae relidis idc cdmuniter

ebretattftr, 6£ pro regola traHiiarj'

vt infir.dicemus.Scd prxfes cafus, aa
c6muo£iilatradicionc non videtut

fpcAatei'^uippdquiyibi pcopontrur,

quod
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quoJ rcs atcftatorc rtliila , oon po-

tuit cxpcJi incaufam abco dcfigna'

tani , vndc conjc^ura voluntatis in

aliam limilcm crogatur , conijciiur

namquc cx caufa a tcflatorc cxprcf-

ra,hoc cum poiius voluiflc» quam vt

harcdis iucro rL-li^um ccdcrct, d. 1.

lcgatum l.in tcftamento i.ii. dc con-

dttion.&: dcmonftr.it. at vcro in ca-

(u piarftncijnon eft cut de legato in

i^miicm caufam cxpcndcndoquxra-
musjciim in illam.quam tcftator cx-

prcfsit , proponamus cxpcnfum , ita

vt plciic tcftatoris voluntati (atisfa-

^um apparcat in compicnKnto cau-

rar,quam illcdciignauit, acquc itatie

complcmcnto caula; a ttftatorc cx-

jjrclljc qua:ftionon cftjfcd dc rcilduo

J^gati poft illam compictam
, quod,

idcirc6,pcnes h:rrcdem mancrc dc*

bcrc,puto,aIioquin,ri in fimilem pic-

catis vfum cxpcndi,dcbcat , id quod
fupcrcft praefcntis fynodi cxpcnfis,

quibus tcftator prouidcrc voIuit,di-

ecmus,in altcrius f^nodi cxpcnfas

fore rclcruandu, quod tcftatoris vo^

luntati confcntancum non vidctur,-

Peniquc cafum hunc iimiiem illi cc»

fco,inquo ccntum alicui lcgata pro-

poncrentur,qui fupra quadraginta
caperc no pcflct, quo cafu , partcm,
qua: fupcrat lcgataiij capacitatcm,

ad alios fucccftbrcs dcuenirc , nulU
dubitatio cft l.i.C.dcfecund.oupt.l.

i.Cdc naturalibdiber.

2-7 Vbi vcro ccrtx quantitatis lega-

tum rclidum proponcretur ad col-^

lcgij,inonaftcrijuc alicuius conftruc

tioncm, tota quantitas ctit expcn-

dcndainopus a tcftatorc prxccptu,

adco.vt &fi mioorc fumma ampiutn

collcgium, monaftcrium vc fuilTcc

cxcruclum, pars qusc fupcrfuit , non
ha:rcdi,fcd iplimct colicgio,auc mo-
naftcrio iit applicandarcft cnim per-

fjpicua diifcrcntix ratio intcr hunc

ofanti.BccUf.

& prxccdcncem cafum;quiain illo,

pera^lo concilio.conciiium non cft,

cuiuscxpcnfis, & lucro tc(idua pars

Icgati applicari pofsit,vndc borrcdis

]ucroccdec,cui impucandumno cft»

quod maioribus cxpenlis cocam le- -

gati fummamnon abfutuit,cumccr'> .

ta & limitata caufa concilijfic, cu»

ius cxpcnfis cum plcnc facisfcccric

ha?rcs,plene tcftacoris voluntati fa«

cisfadum cire.crcdctur, quo: racio in

collcgio,& monaftcrio ccffac,qua?,fic

fimagoificc, &: fumptuofe mioorc
fummaconftru^a fuiircnr,ncgarita-

mennon poccft.quod, maiori lcgaci

fumma fumpcuofiiis bi magnificcn-

tiiis cxtrui,pocuiftcnt,vnde pats,qu^

fupcrfuic,noo adhxrcdcm , cui,cft

quod dcbeac,imputari , fcd ad collcr

gium ipfum,auc monaftcrium pcrcl-

ncbic.

X 8 . . luuac id quod cradic Barc.in l.Lu«-

ciDs.2. §.a cc pcco nu.i.ff.dc leg.t.vbi

loquitur dc iilo,cui ccrcafummarc-
lidla fuic,in ceftacoris funus,&,fi mi-
ncrem expcndacquod fupcreft , eius

JucTO non cedec , cum caufa calis cf«

(ec,qu£ Jimicatas expenfas non ha,!*

bercc,fcd,vel plus, vci minus cxpca^
diin iIIam,pocuincc,vndcfecundum

Barc.ibi ,pacs qu£ funeris cxpcnfs

fupcrfuicno percinebic ad ilium, cui

in pra^didam caufam relidum fiiic^

cum fteceric pcr eum, quominus de-^

fun^um foJennmsfepcIirec,coca re-

lidi fumma in id erogaca. Deaique
pr^di^am fcntenciam probac Socia^

in l.qutbusdicbus §. Termiliui vlc.

nocab.ft^.de condiciooib. & demonf-
crac.vbi tradic per cex.ibi,qu6d vbi-

cnnquc pccunia re]inquicur,vc cx
aliquid Hac,fcu conftiuatut,cocade-

bcc expcndi , ncc pars qua; fupcrcft,

.

ha;rcdislucro ccdcc. Scd hoc debec

incelligi in ijs.quarccrcam & limicaf

cam caufam cxpcofacum oonbabec,
nam
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nam qux Hmicacam caufam habcntj

vc diximus in concilio,alio iurc ce-
- icntur f ro rcnduo lcgaci,vc ccncc

' •Bar-d.§.a ce.pcco.Quod ad aiias fap-

, jtilpcciesoouiiduiii^rit.

i^." Dubifi vctoetit,Tbi tcftacot oei^-

•cam pcctitiaSqiiancuaieininceraiin

niidarum oumcrum rcliqucnc, qtix

ijuancicaSjinfpcda rct;i< ius conlac-

tudinc.nunicium a tcltatoic dcclara

4um cxccdact^uidA ccliduo ludica-

€iii nihiUB faac rpccijBioipDCari po-

ttft ieitcA oncris implisincncum^an fi

•miflarum numerus amplinnJus (itf

vcita cxubcrantiuG uchincti volun-

tas adnr.plcatur , duui in limilc pic-

cacis vfuai cxpcnditur, quoa iupcc-

^t ci, quemillc deiignauit , iustji

Bat^commoDtffifeociiniim petdM
legarum fT.de vlufru&Jd^irbtBa&
biiin.^.fcripnc , qu6d fi ccrcum rcli>

qucrit tcftaior pro mifsis cancndis,

quc pioptcr inccrdidu cantari nc-

qucanCjillud rcliclum dcbcc conucr-

ci inaliomvCum.piu»quoddc fimili

vfu totetltgcndum cft.*:vndc in bac

fpecie ccclcGaaliaab incctdi^o
Jibcracantabuncur inifla:,quand6 in

ca ,quam ccftacor dclignauic, uicra

tempusab co pr^finitum celcbrari

ncnpofsic:vcl dcniqucincafu pra:-

diCto dubiom ctit, ao toca tclidli

Quancitas pro oometo miflaroma

-i^core dcclaraco fic etog4daf quod
^^MVDum mftgispuco, quia&fipro

minorc fumma cocidcm mifla: dica-

tur.tarncn in cafu prxdifto pro ma-

iorc, crunt diccndx ,
quia , TciliccCi

quantitas celi^i clccmofynx loco

cft^quam excciiiii|e>aMcplucibus

«^mtefkatot iufsitiiiiwfiitfictc, ha;-

tedinon^^ieet.

30 Pcr contrarium vcro vbi quanci-

cas reiictanumcro millarum a tcfta-

(otc mandaco aun luticcenc » cnc

mitkm. 17

nihilomiDUS de hjercdicarijs boriis

numcrus implendus, quod & plcca-

cis fauor,& uctuncli voluntas cxigic,

quem,crcdendumcft,niinorcm^a-

titaifeiByquiw qaai :oumcto .ab «oo

dcfignato pat iii) igooratet dcftinaf-

fi:»&,fi roaiorem ,in ram piam cati»

ram,ncceflariam foce,rciuiircc , mai-

iorcm dclhnaflcc : Vc in (imili dc
alicna: rci legato diciiur,quod ctiaai

ignocanccr ccnjundis pcrfonis reiic

tum valcdfxom alieoam a.tefpoofo

Cde lcgar. xoius atgumeoco- ,m pi;

cauft^ rcliftis, ide cradiderGc Aiex.t!e

dodor.ibi,6ald. in prxfcnci in repo-

cic.col.i^.quxft.i.quanuishoc , iure

ciuili cantum proccdcrc ,
fcripfcric,

cxiftimans.iUud^o boc,iurc canoni-

cocorceiftiAneffe {ttccct. iiunsGelo-

bremiitt dififialom io^c. 61ios ooflec

«xccwdet^ftafBULde quo-oosinfecios,

vbt opporcunius venic , lacius agCU

mus: nunc vcro prt^dida: fcnccncix

argumenco,in calu propofico, mifTa/-

lum numcrumimplenclumfbrc, di^»

ctmuiKltianaii telistti fle deftinaco^r^

ceftacoi^aantihit esu^uMAWifkih^
idque 6x .-oonje^arata 'defiindli vow
Juncace,queni, crcdibilc efl: , impare
pio oncriquancicacldeftinaflx', aba-

dare credcnccm , ica vc , fi imparcm
fcliuifrec , maiorc rchquiflec^vc dtci-

corio lcgaco alieoaBriTeiigDoraocej;

coojuimpetfobf ^rdifto . qooc^tt
iopixcaouC'rcliftit«qDc obtiMli
non cioilicamum iinrc,vc Bald.exif-

cimac, fed eciam canomco ,inferius

5.parc.tradcmus,cum tntcUe^u cer^

d.c.filius nofter. - . -ii

, QuodadeoYeromputo,-vcinpnob
pofica fpecie non ficaocos dectnoni

Sacrorand.Tfidenf. i5ynod.feflr. 15.

Ct4.de reformac. vbi petmiccicur E»

pifcopis , in fynodo dixccfana , 8£

generalibus ordinu, in capiculisiuis

gcactalibus,miliarumnufflcrumecf

'
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LjijCJeSdcrofaHS»Ecckf.

infticatioflc omDii iurif folcnniCas qiueBarcoI.mouerepofrenc,difficiil«

cxigitur.

Nec Barcolum iuuac gcncralc ver

hum^vnufquifiue , dc quo in pra"fenci,

«guaficam.inhabilcs, quam habilgs,

c6prchcudac,&: lic, inhabilibus ccia»

Jicencia,de qua hic , elar^ica ccnfea*

cur,.id quod cciam inducic verba, li-

ttffitfyiut,SC vcibum, arbitrium, infinc

^llnfiium « inceliigcns dc acbicrio , ab

omni iurisrolcnnicace libcro, non,

inquam,ha:ccommuni fcncetix ad-

uecfancur ,
quibus fupca rciponfuni

cxcac^vbi cradidimus.verba, 6c fi ge<

seralia^fld habilescameii cafas ref-

triAgi,rolero:pratcerea > vccba lcgis»

feu uacati «quaouis vniuecfalia unc.

camcn fecundum fubjcdlam matc-
riam iiuclliguntur, & rcftringutur,

vc cradic AJex.conC35.viro proceiTu,

coia4.vcr(ic.circacercitun,U.4. Oec«

Sn l.^.nu.^.infr.doccftam. milic id-

4)tte cciam improp r iaca.Sigmficacio-

Bc vocabuli,vc referens AIex.ccadti:

Dcc.in I.bonorum,num.i j.infr. qui

admiicad bonor.poflcs.&: in concra-

itibuscftcex. ad hoc cclcbris, m 1.

cxconducio^ Pajpmianus, aliasl. (t

vaofic ibt Bart.Clocac.}. mfufam£F.

de praefcripc.vcrb.l.dani infedi qut-

damfF.de damn.inFcd.atqucica,ver-

ba iUa,Tnufijnifquc,^\ lihcr ft flylus , &C Ci

gencrali.T linc.dcbcnc camcn ica ac-

cipijVC habihs ccftccur, & folcnniccr

quidcm,fccundum fubjCL^am mace-

tian ceftameiitbrum,dc qua bic Im-
per*agi€,pra!fecitm>qu6d, ea fuppofi-

'Ca«propriam vcrborum Hgnificatio-

-nem reftriiiio hxcnon offtndic. Dc
nique crcdcndumnon cfl, Romanu
Principcm , qui iura cuccur, totam
•tetlamcconmi obfcruacionem , mul-

'

tis vigi lijs excogicacam , atque inue-

.cam^htuufmodt vecbo oIutlIe,eocr-

ci,vclmperac.aicin I. (iqoando.tn-

fi:.detao£iS'ctos. ccftamenc. Carcecji

tares,fctlicec,fap. adduAas concta

communcmhums ccx. inccllcftum,

& vcrba rubric? , infcnus rcfoluc-

mus,no(lram,adhuius cex.iiccrx mc
cem,iDcerprecactoncm afFcrcccs, faU

ua gloflae,8c ca^terorumiitcfcncccia,

qttam,ex fupra diftis,cam facile iit fe

veram faccmiir,quam,huiasleg.fea«

fui & iocelle^imintm^ congcueii*

tcm.

14 Profaciii igicur,accongruo huius

icg.fcofu U incelic^u vnumprxmic-
cojoronibas, non licoracis untum,
fed eciaro volgaribos hominlbas no^
tttm,coIlegium,ncmpe, Sc concilio,

incec fc diftecre,aliudcft entm, boc^

al iud, illud, quod vocabuli diucr-

iicas,(aquaad rci diucrficatcm aigu-

mcncatur aliaslmpcrar.Conflantin.]

in l.li idcmiQfr.dccodicill.^Sc voca-

boli vtrittfqttcecymolcgia plaa6de«
• ]nonftrar,aqua defumpcumargume<-
Cum,validum cft in iurc,vtprobacl^
2.§.appcllacA ff.li ccrc.pccac vbi tra»

dicBarc. num. i. & i, qucm ccx. ad
hoc cocadicailcgari,dixic ibi laf. ia

prmcip. quod tamcn iucelligendum

eft,dttmmodo argumentum ab cty-

mologia oegatiu^ fomatttr,8c retdor-

finitiono rcpugncc,vc pcr Barc. 8C

do6lor. ind. §. appcllaca, fccundum
laf.ibinum.^.cx profcflb vcr6,quan--

do ab ctymologia valcat argumon-
tum,ccadic idem laf.inl. i. anumer.
15. cttmlcqujeocib. fF. doacqoireQdi.

pofler.Iacifsiroe yigl.in princip.iaU

cic.de ceftamenc ex nu. 5 . Scd quod
atcinccadpropoficum, illud fatiseft,

quod ctymologia icm fignificat,ccy-

mologiam.namqucjvocac Cicey. ia •

Topic.notacioncm , quia nocam fa,T

cit rem,de qua pinihitcacacfic nonfo*
lttfg^ri|i(|d etiam rei,dc quaqu^ -

ritar , vera intcrprctacionem fequt'-

lcarfVtattPrateiiis ia lextcQoiuris,

TCtb*.
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vcrb.etym6logia : & hinc c(l , quod

ccy mologiamjrefolutionemvocis in

proprium rciefFcdlum appellac Bal.

m c.i.§.ri quis.col.vlc.dc concroucrs.

inueflic. SC in l.non (inc,infr.dc bon.

qu.T libcr.qucm rcfcrc laf. in d. 1. i.

num.17.Vndc n,collcgij,6c conciljj,

diuerfa lunc nomina , & vc vtriui-

quc nominis ecymologia oftcndic,

quam ftatim cxplicabxmus) diucrfi

cfFccluSjilla inter fc diucrfa cllc,pla-

Hc dcprclicnditur,iuxta d.l. fi idcm,

vt ficjdc vno adaltcrum argumcnca-

ri, non liccaciuxta vulgar. rcgui. 1.

Papinianuscxuli fF.de nunorib.c. 1.

dc translation.Epifcop.

15 ' tft cnim collcgium , plutium fi-

mul in codcm loco cohabitatio , iu-

rcgentium,vcl ciuili pcrmilFajfincm

publicum rclpicicn$,iianc dcfinitio-

ncm colligio cx ijs qu^ tradunt glof-

fd,8u Bart.in rubr. tV. dc colieg. illi-

cic. vbi cciam tradunt diffcrcn-

tiam inter corpus,&: collcgium
,
qua

rcftrc,5c fcquiiur laf.in l.i. § fi auto

collcguun,num 3.fF.ad S.C.Trcbcll.

& cx Bart.m I. final. IF. dc collcg, il -

Jicic Abb.in c.dilccla,num. 5. dc cx-

ccfsib.prxlac.ciium autcin,ad id, co-

habitaiioncm fufficcrc , probac tcx.

in I.Ncratius fF.de vcrbor.fignificac.

& ita dixic glolFa in d. rubr. qua ibi

Barc.probac,iradic Barcholom Bolo-

gnin.in rcpcc. Aiich.habita num.339.

infr.nc filius propacr.vbi collcgium

aliccr dclinit,diccns,qu6dcft trium,

'

vel vltra,hominufimul honcfteha-

birantium,in rc d lcgcnon improba-

tafa^ta conucrfatio : quxdcfinicio

naturam,ftufubftanciam dcfinici no
facis includic,ncmpc,conimunc c6-

modum , cums c.iu(a collcgia infti-

cuuncur:glo(I'a auccm in c.i.vcrb.vbi

congrcgacio,io.qua:ft.i. dixic, dciu-

rc canonico fufficerc duos,vc fic col-

Jcgium,dc lurc vcruciuili, crcs, qua

Jnltium, 1^^^^^
glofTifcntcntiam probac Abb. ma-
gis communcm diccns , &: difFcren-

cia' racioncm afsignansjin c.i. num.
j.dcclcdl. vndc collcgjum dicitur,

quafipIuccsiD fc colligcns
, vtpec

Bact.in d.rubr.de collcg- illicic. iaf.

in d.§ fiautcmcollcgium,num. 3. 8C

eft glolla jn 1. 1. vcro. collegiujn fF.

quud cuiufque vniucrfic.nouiin.no-

iijcn ficabcttcftu jnutuatu ,vcalias,

dc tutoribu5,ec xdituis traditlmpcr.

in §.tutorcs autcm , inftit. dc cutcU

quodgcncraliccr dcnominis ccymo
logia pauio ante notauimus , Sc cft

vniucrfitacis nonicn
,
corpus fidum

rcpr^fcncans , ad ca qua: juris func»

vc colligicur cxd.l.i.cum (uis §.§. 8c

cx d. titul. dc colicg. illicit. &: cx 1.

mortuo fF.dc fidciulforib.

16 Concilium vcro vniucrfalcdi-

co)non pluriunijin vno loco fucccf-

fiua,ac pcrpccua cohabitatio cft , fcd

cft congrcgatio quxdam patrura to»

tius Rcipublicx Chriftianx, autho-

ritace Apoftolicain vnum conuoca*

ta,ad ftatucndum prouidcndun

fupcr his,qux catholica: fidci,& Ec-

clcfix vcilicaccm rcfpiciunc, ica col-

ligicur cx Epiftola,Vidor in §.fufci-

pimus.fup.cic, proxim. cradic Salyc.

liic num.i.vbi in finc addit,qu6d c^^

cilium.cx morc,&: vfu loqucndi , ac

clcgantiori nominc (umpco, dicitur,

quando gcncralc cft , Synodus vcro»

quando prouincialc , &: pcr hpifco-

pumconuocatur. Dicitur autccoa-
cilium,quia diucrnis,fiucctiam con»

trarias opinioncs , in vnam ccrtam>

& dcccrminatam fcnccnciam conci*

liac,SaIyc.d.num.i.acqueica, animo
rum pocius quanicorporumcojunc-
tioncm inccndic,ficucde,conucncio-

nisjvcrbo cradic Vipian.in 1. 1.§. c6-

uencionis vcrbum iF.dc pa£t.

Vndc lam illadifFcrcnria apparct

inccrcoIlcgium,8c concilium, quod
collegium.



C. Sdcrofan^.Bcclef.

collegiurp',propric cft, hominum in rc fcncic,idco municipia, &: munici

codc loco colltftio, & cohabicacio,

concilium auccm ad hoc ccndic,vc

diucrfosanimi mocus, in vnumcon-
ciliec:vcrumquccxrupradi£ti$ccnf-

cac. CoUcgium iccm,fui ipliusprinci

palicer ncgccijs inccndic, quiuis bo-

nura publicum finaliccr pr^^ccndac,

ficuc & quodlibec aliud communi-
lacis coipuSjConcilium vcto

,
publi-

cjcduncaxacccckfia: vniucrfalis vci-

jitaci in omnibus actcdic Acquc his

planum lam manccquodancca pra:-

inifimus , diucrfa, fciliccc, cflc inccr

fc,collcgium,&: conciIium,acproin-

dc quaj dc collegiofcripta legimus,

adconcilium cxccndcrc,{inc legcno

poirumus,prajfcrcim,fipriuilcgij cau

faillafinclcripca , quod ftriiliiuris

• eft, & ad priuilcgiacas pcrfonas ref-

tringinacurafua, nocifsimumcft.

lg Secund6 prazmicco , iurc anciquo,

ciuicacibus,& municipibus, alijlquc

iimilibuscorporibus hctis inuciliccr

lcgari,ncc cnim , iurc infticucionis,

fcu Icgaci quicquam illis rclinqui,

pocciacvccradic Pliniuslib. 5. cpif-

tolar.in cpiftol.ad Caluifium,vbi fic

aiCjNfC b^rcdem innitui , nec pracipcrepofe

llempublicdm,conrnit.Sjturnitmautem ,
qui

nos reliquit h£rcdes,quadrAnt€Rcipublic^nO'

ftrxjeinde quadratc pr£Ccptionc quadringen-

tQrumilliiidcdtt.Hoc^fi iusafpicias ,
irritu.ft

defunlii Toliitaie,ratu &Jirmu ejl. Hqc Pli.

idcm clanus probar Vlpian.in frag-

mcnr.ticul.15.qui Hxrcd.inftic.poir.

vcrficul. Nec municipia, & profc-

quitur Duarcn. in.l. fiquis ab alio.§.

fiparci.ft'.dc lcgac.i. cuius ici racio-

nefubiunxit Vlpian.in municipijs,

& municipibus.ficdiccns.Nff munici-

fia^ntc municipesyb^crcdcs inftitui pofuv.t^quo

niam tncertum corpus cdyVt nequt cernere vni

utrfi^ncque pro libito,de h£rede decerntre pof

funt,Tt b£rcdcs jidnt.Hxc Vlpian. in.d.

vcrficul.N<iC municipia, quibus cla-

pcs.infticui,Don pocuiUc, quia inccr-

capei;fonarcpucabancur,quam infti-

cui,non pofle,pr£mifcrac in codcm
cicul.verficul. prsccdencc. Qu^ fanc

lacio dcclaracionc cgcc, nam fic fim"

pliciccr incclle6la,cunc locum habe-
rc vidccur.cum non cftccrcum muni
cipium,quod infticuic ccftacor,cunc,

namquc, mccrca! pcrfonx rcliftuni

apparcbac,& idco iauciliccr rch^utn
mancbacquoniam, vc idcm Vlpian.

aic.d.cic. 23. vcrficul. Inccrta pcrfo-

na,ccrcum confilium debcc cflc cefta

tis, quod fanc, cercum eflc, apparet»

vbi dcciuicacc.auc dc municipio con
(lac,dc quibus ccftacor fcnfic.

Quarc prardicta VJpian. racio fic

cxplicanda cft, vc municipia, fic mu-
nicipcs, infticui,non pocuilFcncquo-

nianicerco corporcnon conftabanc,

quod.infticucum efl^Ctdicerecurjnam»

cum quls municipia, auc municipcs

infticuic ha;redcs,non cos infticuir»

prouc finguIos,fi eniraproucCngulos

infticucrecnon dubic calis inftitucio

valcrcciuxta. §.& vnum hominem»
infticdc ha^redib.infticuend.fic fiqut

dcm infticuci, poflent , finguli, fiuo

pcr crccioncm , fiue pcr gcftioncm

prohjercdc, adeundo, hxredcsficri:

Vlpian.crgo in.d.verficuI.Nec muni
cipia,loquitur de infticucionc . qu£
fa^a cftinmunicipia.vcl municipes,

prouc vniucrfos, quo cafu,quianon
' vc finguli,fed vc vniucrfi eranc infti-

tuci,ad hoc vc ha:rcdcs ficrcr, non fa-

ciscrac, quod ccrncrcnc finguliJcu

pro h^rcdc gcrcrcnc,
( qui cranc duo

modi,pcrquos olim,cxcranei hzrcdi

taccm acquircbanc , vccradit,& dc-

clarac.VIpian.in.d.cicuI.i^. qui ha:-

rcd.inftit.pofl'. cx verfic. Excraneus,

cum fcqucncib. ^ fcd ncccflc erac,

quod idabillisproucvniucrfis ficrcc,

iiquidcm vc vniucrfi cranc infticuci,

quod
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'quod ccrtc fien , cfTet impofsibilei

quandiu corpus quoddam no nnge-

lccur,quodipros prouivniuctfos re-

,pracreQcarcc,& nc,cuius oomine,ve-

luci hcredisinftitnti nbiniDe,crccio,

itu. pro haerede geftio expedirccttn

jiriidc quod VIpiaii.dixic in d«ff.Nee
jnonicipia,Dec niuoicipia , nec am-
nicipcsinftiriii, poflc, quoniaincer'

tumcorpuscll,non lioc cendir, caliu

inflicucioncs non vaiere,qua(ipcrro-

oaEincctcz infticucione$,quodptt-

jndofteoditnr , quoniam de inftitiit

..ttooe perfonx IncertaE fupra proxi*

in6 loquutus fuerar, coi rationi fub-

iunxic diucrfam abea,quam iu ma*
nicipum miinicipiorum inftitu-

cione (criplic. Pr^tcrca iftius racio

€eiracinil)a,&: i]iiu5,inifta, fiquide

coiiftac»iiicertaiii pecfoiuni, cuiu
cxe^Mll^nuic V]pian.in d.fC
Inctttsj^enmtk, his verbis , f«{/f»»,

frimus tifumii menm rtneritybxres r/7ojpoft

quam vcnericad funus.poffe, velde-

cerncndo , vclpro harrcdc gcrcndo,

hxredicaccmadircj Dcniquciioc m-
tkwt Vlpiaiu com myfterio diccns,

anonicipi) inftttutfonemaon vaJerea

quoniam inccrtom corpoicft, nee
cnimdixit , quoniam incerta pcrfo-

na cft,cuius inftitutioncm, idco non
valcrc,pra:dixcrat in d-i^fpr^cedecc,

quoniaccrtuc6niiudebccc(re ccfta*

vdscqu^ fade ratio plan^ceflac ia ini^

Slj^oe monicipijscircaqood, ne-

gar^gpoteft>ccrtumeflc confiliu

ccftaon|||lbc iuque n5 valec infti-

tUtJO,quonUiinccrcacft mens,& c6-

filium teftantis , hic vcro non valct,

quooiam corpusipfom, incetcueft;,

hoceft,quoniandeft eorpusaliquod

ceriA|^c6ftas,auod,Inftitotaefl4^t

dica^^mrniuerforum nomtne ppf
fit adirc.^idquirerc hxreditatcm. '

•

i Quactiam ratione,neclcgara,ncc

iidcicommiira ielin^i,potcxaC4inu;2

iiicipijs, auc munici|)ibu$ '» quta cori*

pus aliquod 06 crac, i]uod ipfos pro-
uc vniucrros icpr.Trrcntarcr,& fic, cii,

municipibus proiic vmucrUs» &: non
nrout (inguiis,reli£Uljel-ar,non va]e*>

oat reliAfi».veluti <i rctinquticetofffb
lisqui ndfftet in rerunaauraiqondia

nuic VIpian d.^r.Ncc miinicipra,v--

bi de fidcicomiiraria ha?rcdicatc lo+

ques,&: diccns, quod pqflcc munici-

pibus rcfticur.Dcn(f«r,.rubdic,6oc Sxui'

t»$confulto.fr^ftfinmffi» quafl flc apctCQ

fignificaret SenatDfcdrnki atttnori*

tatc neccftatia fuiflc ad hoc , vc nsii*

ptci(»bos fideicomifsu ha^rcdiCMits

adquiri potiii(rct,ficlu,vidc!icct,cor4'

pus quoda ir.ducciio
,
quod munici-

pcs ipfosptout vniucrfos
, quado ita

illishxredicasper Bdeicomiflbm rc-

JiAafoeracreprxfencarec» 9c flc, cis

prouc vniucrlis i reliiftu adquiri,po«

tuiflet,vc de monicipio, haEredicacc»

& alijs,perfon2E vicefungcntibus,ad

ca qusc iutis funt . traditu cxcac in L
mortuoff^.dc fidciuffcnb.quod cum
fic^ionis iurc cradacur, U ii^iooc do
fiooo indocere,ao€-de eafti ad cifoiii

cxrendere,homininon Iicear^l.fifbc9,

tc fF.dc caftrenf.pecol.tradic Barc ia
l.fi isquipro cmptorc.q.i.n.t^.fF.dc

vfucapionib.laf in I. fi quis in fundi
vocabulo,n.5i.ft'.dc lcgat.i.& in I.i.

§.hocautcm,Ied t.n.6.& 1. icA. ou.

ij.ffladTreben. ad hoc, vt rcfpedu
harreditacis , feu coiufuis reliftiadt'*

pifcendi,ciuicas, U, monicipihm y vc
n^a & habilis petfooa ccnferentur»

legis authoritate opus erac , qua; fo-

lafiftionem induccre potcft , vt pcr

Bartol. & lafon. proximc citatos.

Qa6 fit,vc iote aociquo , antcquaiu

id lcge pcrmicceretnr,ciQitas«8e mu«
iiicipiiim,tcftamentp quicqoam ca*
pere, non poffent} ^uod Vlpian* K
Plioiusanteacitati tradidcrunt.

Cu veto «quiuiCqux fi^ioois cau«
- C . fa
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^ . LA.CdeSdcrcfaiiS.EccJef,

fa scpcrcft l.poftliminifilF.dccaptiu. cx prcjdiftis , fiftlonchumfmodi ,&
^poftlimm. rcLicrs.traditBar. d.l.fi

i$quipi:'ocmpcorc,q.i.8i cx profcflb

q.tf.pnnc.n.67>& Dcc.inrubr.n. 12,.

«rJqoiceltfMr.poir.k>oftu larct.vc

«Bit08i|6&ffimicipiu, bdx perfonas

cercr5car^qilditeftam.fibi rclida ce-
perojpoffcnt, proptcr publica ciuita-

tis vtilitatc,&r ncccfsitatcs
, qiubus,

•lioruiarginonibusfubucnirj, xquu
erat , Aproniano Scnatusconfulto

(quodJcgispoccftacc habcc, § Scna-
fascdruIra,tDftMeiur.nacur. gec. se

ciuil.jcofticutu fuic,vconibu$ciuita-

tibusRomani ImperijhsercditasrcC
citui,poffcc , & debcrcc,quado pcr fi-

dcicomifsum h.Tiedicas illis relifta

fuiilec , vc rcfcrc Paul. luriiconf.in 1.

foibas Ead Trcbcll.& Vlp.d.cit.x}.

^£Nec municipta, in fin. qui in tiu
A5;delegaci$,in )^f.Ciuitac. dnibos»

fpccialc indulcu,n6 ab hominc,fcd i
lcgc ducaxat, aut a]egt$authoricac6

habccc potuifle introduci,& ad ca(us .

rio cxpce(resezcedi,&>fiesir<itti^o2-

n^i^^iifii^^KquttaCis causa^hab^re

vidcretur.Ncccmm id facis crat, vc^

ab hominclcgis poccftacc nohabSte
introduci hctio, cxtcdi vc,pocuiflcC,

cui cuucnir,quod circa priuilcgia,5i: •

lcgcs cxorbuanccs crcbro traditur,

qua,ctia;n ex rationis idcnticace, ab
liomtnen6excenduncarivCin J.fiye-

r6 §.de viroCfoIuc. macrim.8c Baif.

ibi,reg.qu^ a iurecdmuni,dc^ej^.tur,

lib.(5.r|ucd dc corrcclorialcgc tradic

glolla magn.i cclcl ris &: recrpra in

^ f ucan idc.in AiiLh. quasadiuncs,

infr.hoc cic.qua: coniunis,U vora eft

px, telatisi Daen.reg. ibSdJ iBt Pine%
in^Li.p. i.n.68.C.de bon. matcrn. /*

id^rcfeccinJegacis, eiusrei origin6 ^9 rTercioia dc vlcimo/propinquiusao
Ncru^ Impcr.tribucs,& hoc iurc ho- ccdcdo ad noftra: lcg.intellcdu)pra5-

dicvcimurgcncraliter in rclidtisqiio

quo ciculo ciuicacibus,nuinicipijs, 8C

alijs corporibus Iicitis,vt in d.l. oni-

faos I.fi cibidSmaiiicipibas R, ^uod
cttiuC^tvnioerficjiom.]. fi hcresiofl»

i|.vicis I.ciuitatibus xit. fF. de lcgat.

z.l.x.ft' dc reb. dub.l. hxreditacesG
dc ha:rcd.inftic.& ijbi comuniccrDo-
ftor.vcaic Gom.i.tom.c.fin.n. 6.

limiliccr ctia : quod aute magisacti-

necadpropofitu noilrum,fpe€ialicer

decollegio babecor in I.cu fenacostf*

dc rcb.dub.vbi dicitur, quod Imper,

Marci ccpocibus-fenatus permifcrir,

liciris collcgijsp&fle lcgari. Ex his

itaquc mamtefte c6ftat, ciuiratibus,

ic alijsftorporibus licicis polfc ia ho-

die in teftamento vcilitcr relinqui,

quod 8c Ittri(conr.CGporibosexfena-

tos decrccispocerar,acque ita nd iu*

ieptoptio 8f ordinarioprteftamen
tocapcrc,porcrat, fedfpeciali id iu*

rc, ?^ indufta fiftione ^quicatiscau-

ia,pcrmifsu 6iiiIc,c6ila(^C6ftflt iteiii

mitto vnu onibus pcr fc noiu
,
ncp^'

in ccx.hic nullu unino vcrbu de col-

leeio reperiri,nec de coUceicfed do
~4P&bilIotmp. pala^ekt^l^iaiijDe
ioquutut lfaliwinfa»quic>»ai(/jr«fi/jf»<liemm

fidJfan£iifsimOyCatboUco,v(ncral>iliqi^^Vi»^
ficc.Cu aucc iafupra oftcJcrimus,di-

ucrfa inccr fc c{re,c6ciliii,&: collcgiu

&c Imp.hic apparcac, nodc collcgio,

fcddccucilio loqui,vcllc cu,quafi dc
;%^egio loquente incelligcrc,vc oo:\.

%es incelligont , non IdB^lmd^quaoi
yellc,eu aliudfenfinb,quam quod <ii

xit,dixic enim,c6ciliu,Dc(ftor. collc

giu dixillcjvolunr
,
quod nccde vuU

garibus crcdcdu cft, vc aliud fcntiat

quam quod diciic I. LabcOj^j^f id Tu-
bcro ft*. dc fuppcllct^. Icg. func cniiii

:=^^ba,eoru qux-in aniino riint,noc
'& (igna,ad qdod plura cogcricTi

in l.fi vnqua,vcrb.libcrcii,n.i7.8c

qucri,infr.cic reu.donat.r.itius cft.tr-

go,Romanu pr"jncipu,&: lcgiflarorfl,

que^proprie loqui^dccec»dc concilio

loquen-
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IPr/w. part^inUtum, 14
Joqucnte.dc concilio rcnticinc,& dc diucrfa valdc.vt pra;mifiraus. Appa-

. ilioiegcfci;cncc,accipere ,e6 maxi-
' Hie^quod leru vocaijiula, immucabi^
Uaruoc l.it quis infitndivocabttlo,8e

ibi Bait.tt Doftor.fF.de legac. i.

HisTeris & claris prormiisisad»

noracionibus provcro huius Jegis in>

tellcdu, verus ilie ]am,ac facilis

apparec , omni difBculcaccremoca;

Quaquam cnim tam ancehancleg.

]4arci Imp. teporibus,collegijs lesa-

ciipcrmifsu eflcc fenacus decrq^ a» I.

cu rcnacusff.de rcb.dub.ume permif
fio il]a,& Iicccia,ad cocilij casu, Hnc
lcgc cxicdi.no potcrat,cu ca demura

" incoilcgijs.cx fi^ioncquada.acfpc-

cialiccr cocra lus ordmariu fuiilcc in

dofta;vc aoceanocauimus ,
acqu^ia

qnanuis a:quicas poftuIarec,vtideittS

in c6ciliofetuarccur,pro reliftis ei*

dc,came,qura cocihum , prouc c(b et
fani^oru patru congrcgaiio , &: ani-

moiu conciliacio in candc rencccia,

ac decretUfdc fc capax n5 etac huiuf-

modi reliftorii, iureordinario acc6-

toicuoecveii^nec fi^la adhuc pecCp-
' iia,^uccapere po(rec,iure cefiscecttr,

'legis auchoricace ad id opus crar,

quam hicincerpofuic CodancMag'
nustcmporc gtncralis ilhusprims
^icxjia: Synoditrecentoru&: 0^0*
decimpacru,dcqua in Epifto]a,Vto«

tor.§ fufcipimus/up.cicu]. i. dc fum.

Trinic.& fid.Catho].& in c.fcxta Sy
nodus§.J.diftin<fl.i6^.&: ind.c.futura

Ecclcfia ii.q.i.Atqucica devcradu-

bicadi ratiooc.adhuius tcx. dccitio-

jncia conftat,necenim,quia Marco
tmperat.Senacusauthorttace decrecfi

. ^crat,qu6d coIIcgijslicUis pofTct le

'gan,idcircoabfqucnoua lege id in

cocilio pcrmictccc , legari illi vtili-

tcr potctat.cu, quod in collcgijsfpc-

cialiccr caucu fucrac,ad cociliu , iinc

.
.Jcgc excendi non pot^rac,ex ratione,

'de ^ua fupca > funt enimb^c incec

rec ice ex Uipradidis.in quo, licetia,

feu priuiicgmm«de quo hic, aduccfus

ioris c6munisdifpo&ioo6 coofifta^

quod vtiquecdfiftit in eo,qu6d cdci*

lio vtilicerrelbqui po6ic in ceftamS
co,quod fccundu ius communc, anto

hac icgc non permiccebatiir, vt cradi

dimusicuucnicns autchuius iiccnci^

.
racio,aequicas fuit. qu£ exigebac , vc

tengiofifsimus Imp. qui con^regacse-'

ptoHdei augmSto 8cdefenfione,Ni-

cae2»Synodo genccali intcrfiaerac,ai|

chontatc fuapto ilH rcliilis inccrpo-

ncrct,3d fimilicudincc]us,qu^ laan»

ccapro collcgioru lcgacis fucrac in«

cerpofica a fcnacu, idque propccc ea-

d6,attceti2maiori asqtticacis cacioo^»

cujrejeda iuris fcrupulofit4Ce,c6tte-

nieocifsimfi forec , libcra voluntaco *

hominibus eflcjdc rcbus fuis poft

mortcdifponendi,& ita, quod opca-

uecinc,fan^ifsimo,cacholico , vcqc-

rabiliquc cociiio cclinquete pofictirj

qttamlegis fttx racioiiein Imperii*

hicexpcefsic

ai Exqtiadecidendirattone colligif

tur,non ca in pi? cauf^fauorc,&: prt-

uilcgiu quam ipforucc(lacoru,ac It-

bera: voluncacis gracia,lege hanc la-

'cafiitll43:o6Cobftat vcrbu ,
pnuilt^ijs,

^eqoo io robric.qoo mocns Bar. hic

in repecic. lege hanc iecandu prioi-

icgiu ccclcfix accepic, refpodccur e-

nim,qu6d rubrica infcribitur, DeSa-

crofdn^.Eccltf.(f rtb.& priuileg.ear.^ri^

ma auie hxc Icx,n5 ad priuilcgia cc-

clefiarumpercinccjfedadres tUirtn

ceftatnenco reiidas. Quod k obijcia-

tur,c6ciliu,non c^Tc ecclenam,atqu^

ideo,legcprimatituli de Sacrofand.

Ecclcf.potiusdc ecclcfix perfonis.rc

bus,auc ptiuilcgijs, quam de cocilip

io(^ui,oportuine,refp6dedu ecic, c6-

'cilium quidem , maceriatem ecclci-

fiamn6 ciTe^ed ipfam cathoJiconiia

C« pacco^
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pj^^rum congrega^ionem ia cotius

£ciBlefia;cauram &gratia!^ legicime

•^oiiu6caum,facratti|»iliAin nulican*

m £ccli^ro,cu i us c^uCa Ec^repcae-

fcntare , vndc apcc SC conucnicntcr,

lcx lrxc,qu3E loquiturin Conci!ic,in

capicc.ciculi (^c Sacro(anct. Lccici.

(qfipca cjd :.yecl>un> auccoi, lic€ntiam,

ij^fffi, dirigicur^ad J^ftatorem ^babeatf

i^^^^l^i^ifVf* h^iifi^.t &ca:c.pe-

populuq^JitJ(.iaca fuic , vc

ex rupcrfcripcione apparct, ^ a4^G|:.

iic Burc.hic m rcpcc.num. 4.

3.1 Qu.ibusomn)bus,cam,inquaru,cx

vcrbis lcgi^ in dccifioncquam in ca"

ij^nejCjDqftaCf Imperatoremfaic po-
principaliu5,liberttmftylum}^

lickumatbicrium ccftacoribus derj

Wumpro rcrura fuarii difpoficionc,

quam tauoreni ccclcfi^rcrpcxifrc, &
(u:,ftylum,&: arbicrium, aicrupulofa

lur^s fubuLiicatc , dc qua fupra,

J^Vilfl>f|3rc,voIu4C,oonvet6 lil>erii

|p[c^dliuitia ceftamencotu roleani-

l^^vc fofus fiacciocerptecabACur^ia

Ucpctit.liic,aexccrisrcprofaaiu$,qui-

^5 bus in hoc aiicutio. Acqufcica appa-

rpC> quod vcrba pr^difta, prxfacam
l^jpl.incerprccgcioncmno prob4t,

4ttam eciam noo iuuac dodrina ab
jSP adcludad.repei;nom. 15. pcobac^*

pcr gIo(r.& alios in 1. 1. §. nunciacio.

\crlicul. iccm nunciacio if. dcnou«
opcr.nunuiat.&: in I.3. §. quolibct lo-

co.vbj gloira vcrb.^«: tcporc ff. dc tu-

cpl.vidclicet,qu6dquado (igou vni-

Jietfale iungjcuc vetbqfiituti tep^ris

€^tittetiext^nea£hisia concefsii

f|ia inhabiles c/Sprelienditsquadoc-

triiia , comuniccr approbatam dixic

aCin I.in prouinciaii. § fim publi«

eo,nu, j.fF.dc nou.opcr. nuntiat. fc-

jcus aucc.ti,pcr vniucrfalc fignu,a£lus

de notto conccdanir « ninc enim dc
^bilicate redridione recipir , quo.

]|aftt procedic 1, yt gtadatim $. & fi

lege ^.de munerib.8e hcnorr d! aliji

dcquibusfup.fccundu quamdoilri*

flaglcf.& c6munc,cuhicvniucr(a]C

Ggiiii,vnufqfiifque, adijciacur a£lui iaiQ

concclTo,ncpc/acultati tcftandi, in-

fiabilcs ctia coprchecicrc,viiJebaiur,

vcBarc.opmabafur,cuuiscaa]cn opi-

nicn^ptcdiftadc^ftrilia fic refolutio

/vt (hxijad iuuat,e(l enim ilJa intelf

lig^da vbt figou vniuerfaic aCtui 14

conccflb appo£cUifi de habilibHS tah-
ciim igcclligcrctur,nihil opcraretur,

tuc cnim,nc fupctfluu,fix: otiofe fcri-

pcum vidcatur,ad inhabilcs cxicdc-

dum crit,iuxca d.$. nnnciacio , vccf.

ite ountiacio,tt d.f.quolibet loco, li

vero inpcrfona habilium vniucrfale

fignum aliquid dc nouo inducft,r(^rt

'

tringcndum ad illos crit
, fccundum

rcgul.d.§.& fi lcgCjCu concord. quod
vlcimu cucnit in pra^fcotijna in per-

fonaillorum qui aftiuam rc^mcoci
faftioo^ habebat,viiiuerfak li^niiin»

'

f«»/}ii(|}ii«,opetatur,vt Concilio »cui;
* abte hanc leg£ tcAani&i hCtio paC-^

iiuanon incrat,rclinqucrc, pofscnc.
"

Q_ua cciam rationc dici potcft,qu6d

hic vniucrfalefignum non adijcicur

at^ui ia conccflTo j na & figeueralitec

concciriim hominibtts e&c , teftari»^

poirc«noataBien antehand legem^

jaconciUj commodum'ceftari, con-'

ccfsumeratiiVteitfupra di<nis cdftat.

Dcniquccomuni intprprccationi mi
ous obft.u , quod vc fimilc Bart. pro

fua adducit, dc Ubcra teftadt Ucecia

cjicefla miIitibusiol.jk£ dcteftamr
milic&CrpeyaI]bi,qu^,exeoqu6d If

bcra conccditor, ctiainhabiles alias

coprehendit, vcin U iuic militari ff.

illo citul.vndc,& in propollto , pro-

pcec vei bn m, Uher^ dc quo in tex. idc

fimilitcr viucbacur diccndu,qua;,in •

qttam,bbicaiononobftat, facile

tollitur^ refpoodendo, illod de mili-
tibuspriuilegiiii fic in iurQciufli re •

petirip
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Trim.fart.initiHm.: ij

pcririfcriptum.nonautem dc tcfta- nonin collcgiOjreilincocilio loquc-

cibus ad cccleflas , fcu pias caufas a

Jias,qux talc pnuilcgium (ibi iure

ciuilmon vcndicat. Quidvero vcr-

buj/fi^crjhicimportetjexplicuim^fup.

24 £x hoc autcm intcilccbu.qui mihi,

huius lcgis vcrbis , & mcnti
,
abfque

dubioproprius, & conucnicns vifus

cftjillud (ccundo infcrtur.Impcrato-

rchic nihil dc rcli^is ccclcH^ collc-

gijs dcterminairc, quidquid tam c6-

munisquam Bartul.hic vchnt, cum
in cccleliafticiscollegijs, (vtoftcdi-

mus fupra;circa rclidloru validitate,

nec dubiu aliquod ciTc potuidct, ncc

Jiccntiaab Impcr. hicconcefla opus

eflet,minusctia vcrba tcx. illts con-
Ucniux\z,\bi.fanCltfsimoyCathoUcOy vtntrA-

btlique Concilio , nec cnim concilij ap-

|3cllationcco]lcgium vcnit,quanqua

fic intcrprctctur Fabcr hic in princ*

ncc ccontra,vt fup. oftcndimus , ^

cx comuni vfu loquendi facilcap-

paret , ncc cnim Salmanciccnfe coN
Icgium Diui Bartholomari , ncc Co-
nimbricenfc Diui Pauli,ncc Coplu-
tcnfcDiui Illcphonn,aliquis c5cilia

bcncappcllabir,ficut ncc ecotra.Ni-

carnu,Tolccanu,aut Tridcntinu Co-
ciliu,propric quis , collcgia nuciipa-

bit. Dcniquc scrbajan(ftfsimo,catbolico,

w«<r4Wi^«^,potiusc6ucniunt vniucr-

falic6cilio,CquaIcfiiicilIud Nicxna?,

itcccntoru & o^lodccim patru,tcpo-

rc Imperatoris Conftantini^ quam
cuiuiscoilcgio.Etfanc Icgchanc, no
dc collcgio.Tcd dc Cocilio loqui^bc"

nc vidir,8£ fatetur Bart.in rcpctit. n.

52. in princ.fncc cnim potcrat ,non

vidcrc^quanquam ipfc,& rcliqui, lc-

gcm m concilio palam & cxpreftc

loquentcm,adcol!cgium crahanc.

Tcrtio dcnique & vltimo cx codo

intcilcclu infcttur contra Salyc.hic

n.i.dicentc, lcgchancdccocilio m-
ccJligi>n6 pofte,4uan<ju4 enim , illa,

tc,apertc vidit,nnpropriacocame,(eti

Cvt melius dica) rci vocabulo muca-
tOjlcge dc collcgio,n5 vcro dc coct-

lio intclliged.ifore,idcocxiftimauir,

quia cu c6ciliu,n6 fucccisiua.Sc pcr-

pccua,vt collcgiu,(cd tcporalc duta-

xac causa habcac,n6 quidquid homi-
ncs optaucrinr,prout lcx aic.fcd catu

quod vidus ncccfsitas cxigit,ci poflc

relinqui,cft opinatus,qui lanc fcntc-

tia & inccilc^il liccra noftri rcx. cx-

cIudir,qua:dcconciliocft, & non de
coUcgto.S^ hac intcr fc,rc nomine
diucrlafunc , vt pr2mt(imu5}ncc vc-

ro Salycratiocontrariu l"uadct,naK

flconciliudcfui natura tcporalc fit»

tamcn pro fua folcnni p6pa, & vc rci

parcft,cclcbracionc, suptus &: cxpc-

las magnas dcfldcrac, ita vt dicifsimo

ru hominu ampla legata, illis non a-

- bundcnt,quod Impcratore rcfpexif-

fccxiftimandiicircc, fl vcrba illa,^a-i^

norum quod optiuerity ad bonorum qua-^

titate rcforrc,rrcccfl"c cflct,qu9 tam»
magis libercatc circa qualitate bono
rrirclidoru, quamcircaquaticatcca

ru, importanc , vc infcrius in vltim.

part.tradcmus.

2. 6 Si vcro cafus cucnifl"cc, in quo rc-^

li£li quanticas concilijcxpcnfasex-

ccdcrct, fingulare dubium inre(j<*

duo vcrccrecur , quod , fortcpluri*

mi afHrmarct,in aliu pictatis vsu ex-]

pcdi,deberc,qui dcftinacoa ceftaco-

re niaximcafsimilan poflct,iuxta id

quod de legatoctuitaci rcli^to, Mo-
dcftin.rcfp6Jic in I.legatii, fF.de vfu-

frud. lcgat. vtina!iuvfumc6ucrta-

tur,cu no pofsic cxpcndi in illil, quo
teftator cxprefsic, cuius argumcnco,

in pi2B cauf<e rcli£bis idc comunicec
cblcruacur, 6c pro rcgula cradicur,

vt infr.diccmus.Scdprxfcs cafus,ad

comune iilatraditione non vidctur

fpcdatc^uippcqui, ibi proponitur,

C > ^uod
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Tnm.part,

nam qax limicatam caufam habcnc,

vc diximus in conciiio^alio iure ce-

icntur pro rcfiduo legaci »vc ccncc

. Bar- d.§.a ce pcco.Quod ad aiiasfaQ-

ti ipccicsnocandum cnc.

x^' Dubiu vcrocriCjvbi tcftacor cer-

cam pccunix cjuancitatcm in ccrcum
millarum numcrum rcjii^ucrit, c[ux

quanticasjinfpcda rtgiiinis confac-

tudine,numcrum a ccdatoic dcclara

cum cxccdat,<]uidA rcliuuo ludica-

dum iit,(i forte hrcrcais lucro ccdcc,

cui nihil in hac fpccie imputaii po-

ccft circaoncris implcmcntum?an (i

minarum numcrus amplianJus {it^

vcica exubcrantius dcfunAi volun-

cas adiir.pleacur , dum in (imilc pie-

catis vfum cxpendicur, quod lupcr-

fuic ci, qucm ilJe dclignauic , luxta

Bar.coinmuncm rcnccnciam per d.l.

Jcgatum (F.de vfufrud.lcgat.vbi Bar.

num.^.fcripfic , quod (i ccrcum rcii-

qucrit ccdator pro mifsis cancndis,

qu9 propcer inccrdidlu cancari ne-

qucanCjiilud relicVum dcbct conucr-

li in aiium vfum piu.quod de (imili

\fu intelligcndum eft , vnde in hac

fpecie , in ecclefia alia ab inccrdi^lo

libcra cantabuntur milla:,quando in

ea ,quam ccdacor dciignauic, iikra

tcmpusab co prqfinicum cclebrari

ncnpofsic:vcI dcniquc in cafu prar-

di6to dubiura erit , an tota rclidi

quantitas pro numcro miiiarum a

tcftatore dcclarato fic crog.ida/quod

vlcimum magisputo, quia&fipro

minorc fumma tocidcm miiVxdica-

tur.camen in cafu prardifto pro ma*

iorc, crunt dicenda:
,
quia , fciliccCj

quantitas rclifla, elecmofynj: loco

cft,quam cxtcnuarc , auc pluiibus

quam ccftacor iulsic,diftribucre, ha:-

ledi non licec.

50 Pcr contrarium vcro \ bi quanti-

cas rcli^anumcro mifiarum a ccfta-

tore mandaco non fuftcccrici cric

mthum, 17

nihilomiDus dc hj^rcdicarijs boriis

numcrus implcndus, quod & plcta-

cis fauor,& defunch voluncas cxigir,

quem,credcndum e(t,minoremqua-
cica(;em ,quam qii;e.numcio ab eo
dcfignaco par fic, ignoraicr dcltinaf-

fc,&:,fi maiorem ,in cao^ piam cau-
fam,ncccllariam forejfciuificc , ma-
iorcm dclhnallcc : Vc in (imili dc
aiicn.T rci lcgaco dicitur,quodetiam

ignoranccr ccnjundis pcrfonis rclic

cum valecl.cum alicnam i.rclponfo

C.dclcgac. cuius argamcnco , in pi^

cauf^ rcliAis, idc cradidcruc AIcx.6£

dudlor.ibi,Bald. in praricnci in repe-

cit.coi.i^.quaft.i.quanuishoc , iurc

ciuili tantum proccdcre ,
fcripfcrit,

exiftimans,iilud.in hoc,iurecanoni~

cocorrtitum c^Te pcr cex. faciscelc-

brem,&: dif(iciicm in c. hiius nofter

extr.de ceftam. dc quo nos infcrius,

vbi opportunius vcnic , lacius ag6-

inus: nunc vcro pr^didla: fcncencia;

argumenco,in calu propofico, mifta)-

lum numcrum implendum fore, di*

cimus,quanuis rclida, fic deftinaca i : r

ccftacore quancicas eum nd impleai^

idquc ex conjcduraca defunC^i vo-

Juncacc,quem, credibile eft
, impare

pio oneriquanticatcdcftinaftc, abd-

darc crcdcntcm , ica vc , fi imparem
fciuiflcc , maiorc reliqui(rec,vtdici-

tur in lcgato alicnx. rei ignorantcc

conjun^ar perfonq reiido , quod,

in pixcaufx relidtis arque obtincrc,

non ciuili tantum iare,vt Bald.exif-»

timat, fed eciam canbnico ,inferius

5 .parc.crademus,cum intclledtu ccx.

d.c.filius nofter.

Quod adeo vcrum puco, vc in pro«

pofica fpccie non fic locus decifioni

Sacrofand.Tridcnr. Synod.fcff. 15.

c.4.dc reformac. vbi permicticur E-

pifcopis , in fynodo dia^cefana , &c

generalibus ordinu, in capiculisfuis

gCQeralibus,milfarumnumerumec«>

C4 cicfijs*
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Z/.i .CJe SiCrofitnStScchf:

clefijs', & nionafterijs fuis impofita- pcrfona,& intitul.ij. dclcgac. vcr-

ru cxccnuarcpro elccmofyna: rcnui-

tacc , illud cniin Sanfta Synodo fta>

tutuni fuic , nc aUas pix tcrianuum
volunc.iccs pcrircnc, duiu t^on facil«

inucnirctur,qui,impari clccmofynx
ftipcndio , nulTarum prxccpto mu-
neiifubijccicfcjVcllcCjvndc fi tcfta-

loris bona fint, vndc numerus ab co
prarccpcus cxplcri abundc pofsit, no
cric diminucndus proptcr harcdis
fauorcm obtcntu dccifionis prxdic-
ta:,qu»T non proptcr h^rcdis,(cdpro-

ptcrccftatorisfauorcm , &: ccclcfia-

rum , quibus onus mitTarum incum-
bcbac , dccrcca fijic , prartcrquim,

quoddccrecum illudcantum inccl-

ligi dc millarum oncrcantc Conci-
liura Ecclcfijs &: monaftcrijs impo-
iico,ex llluftrifsimorum Cardinaliu

dcciarationc nctac cruditifsimus no
ftcrfiaccr Eman.Rod in fua fum. c.

449.nam.final.1n princcora. i. vbi,

fracr. Gafpar. Patafclo in fuo com-
pcndto,al]cgac.

'51 ] Quoniam vcro Bar. hic in lcdur.

;iocauic,iclidum coilcgio ccclcfiaf-

tico,racionc inccrcicudinis no vicia-

xi,acdcinde rcliqui id ipfum noca-

runc,fccundu lal.in prxfcnci 2,. Jcct.

num. 3. fquanquam id hac lcgc non
probctur,vc laf.fcntit.^nos pro huiuf-

ce nocabilis ocnatu , ac clara & pcr-

fc£ta cognicionc i!lius,pr^'miccimus,

inccrcam Icgatarij pcrfonam
,
quod

atcinccad propofiiura.cripljciccrco-

fidcrari pclTc. Primo modo , inccr-

cam pcrfonam in mcncc ccftantis c6
fidcramusjhoc eft.quam inccrta opi«

nionc animo fuo teftatoc fubjccir,

non magis,inquam, de vnoquam dc

alio fcncicns,hoc modo,finV«M^«f,yiji<>

tneoJiliamfuam vxorcm dedtrit
,
centumf vcl

fiCjEccUfu, aut pjuperibus centum : cradic

VJpian.in fragmcnc.citul.z^.quihx-

red. inftit. poil. in vcrficul. inccrca

ficul lnccrc.-cpcrfona-,dc quo incer-

tat pcrfono: mcmbro agic Impcr. m
§.inccrcis vcro, cum §. §. fcqucncib.'

inftic. dc lcgac. vbi cradicur
, quod

inccrtis pcrlonis relinqui olimnon ^

poccrat.cuius rationcin afsignac Fa-

bci d.§.inccrcis,num. i. diccns lcga-

ta, mcriti vclanucitix caufa rclm-

qui l.ncc ailjccit ft'. pro foc. vndc no
valcbant incci#s pcrfonis rcii(!ta,

quiacrgaca*s tiUantis aftcdio coa-

fidcrari non potcrat , fcd hxc ratio

ftabilis lion cft
,
quia huiu[modi Ic-

gatum,n<'V«nf«f//'Jnj mtAm duxcritrxo-

fem,vc],cuicunjUe,Ji!umexjiliHmfuum de^

^erii in »iarrimtfmunt,camquam inccrtx

pcrfona: rcliftum,non valcbar, d. §,

inccrtis vcr6 , vcrfic. inccrta autcm,

& camcn in iilo,mcritum in Icgata-

iio,& caufa lcgandi in tcftatorc nc-

gari,n6potcft,ncc cnim rcfcrt.quod

talc mcritum tcmporc tcftamcnci,

an poft illud fattum , inucniaturin

illo.quijpoft ccftacoris mortcra duc-

taiihusnlia , ad legaci commodiim
vcnirc,fpcracur,nam fpc obcincdi

xclidi,admacrimonium licccmuica-

rc,l. Ticio ccntum §. Ticioccncum
i.fF. dc condicionib. 6c demonftrar.

atquc ita, in pcrfona lcgatarij mcri-

tum poft tcftamenti ccmpus cucnics

fpc£lacur ,quod & in plccifque alijs

inodalibus,&condicinnalibusdifpo-

ficionibus Vidcrc cft , inquibus , non
tani racionc mcriti,6C aftcclionis cc-

porc ccftamcti exiftcncis quim pof-

cca cucnicntis in caufa oncris im-^

plendi,kgatuin, fcu hxrcdicas rclin-

qmcur.

Omiffa igicur ratione Fabr. qux
cx his Sc alijs fuftiacri ncquic , anti-

qu^* lcgis
, qua inccttis pcr(onis rc-

Jinquinon poftc,cautuni crat,Cquod.

lusetiam lurifconfultonim cempo-
tc durabacjvc communicer cftc rcce-

|>tum.
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pcuro^adit Sccin.in l.quidam rele-

gatus,num.ii.ft.cic reb.dub. Coll. in

c.fi paccr i.parr.vcrb.pauperes, num.
i^.dctcftamcnc. lib."^.) propriorc8£

congruentioieni rationcm clVc ,pu<
tabi ,neconringerejE^rfiittitaciiiBniu

eum ccrtificari,quemccftaEOr'»fi de
illo fpecifice cogiraflct, no vocaHfeffy'

fcd 6nin6 recufdfrcc, vidclicct
, pro*-

pttr ipfius pcrfonae indignicateni,vel

immicicias cutcilacorc habuas, qua
eciam rationc,oniilsisalijsquds do*
ftbrescbmniihifcoiitirr^ vecisres de^

creuiflicyj^tttojillani inftitucione non
yzlcrttquosTnius 'lfoherity\, illa in(htQ«

CiofF.dc ha:rcdib.inftiiucnd.

jx, "'Hodic vcro , incertis pcrfonis lc-

gata, & fidcicommiifa relinquijpof-

iuoc,exnoua luftmian. conltuucto*
'jie;qao ttts illod^atoctqtinin^fubhcum
cft$-.fednechuiurmodi,in(tic dc.1e-

' gac.Tbiglofla ifirmat, confticucione»

cuiusibi mcniiiut Impcr. non rcpc*

firi.atquc ita, fi hodic inccrcar perfo-

nxCit lcgacum, djfpoHcio valct , fuf- «
penfa tamcn quoufque legacarij pcr<-

tbna lignacb eoencu deinonftrettir.-

Mocun) autem Imperat. foiflc; puco;

la veteris iuris abrogationem, quia»

cum cx ftn^a illa anciqui iuris ob-

fcruantia luftx defun^ftoium volun-

tatcscftcilu carcrcnc, non ob aliud,

quam nequisfortcdc tcftatoie male

•«i^rtttis , tllios bonisfhterccur c6cra

l]^ificam ipfius vdlancacein/ ciic-

iMcbaC|<|Ura alij bcne merencfes, tcf-

CatOtis amici , & cognari , a relifto,

(qaod lurc non fubfiftcbac , rcmouc-

bantur inuico teflra^otc : ncigitur,

vnius,aucalteriusodio,iatifsimamo
ficiici»tolontas impedi^cur , aoti»

<jatiuris obferuanciam ({tiafi-mnitc

fcrtipulofam fuftulit Imper. coftitii»

cione fua,(implicitaccffi legibosami-

cam amplcxus.

5} ^ Q£od vci6 acti^t ad dacioncm

cutonsjiustnciqoum fcruauic inCacf
tum §.tucor autem , inftit. de lcgac- -

vbi tcx.rationcm afsignat, quam ibi

dcclarat Fabcr,& Bart. inl.quid.im
'

(elegacus,nu.7.ft^,dc rcb. dub. dic^«
qiydd.pcr dationem cojEOfisteftacor^

non fibifed poftcricaciBfux prouidcr

re,iiitenditka#tdGiro6non icaei lc-

ge dationcm tutoris fuiiTc eommif-
fam, vc polsit illam incerto euencui

conutuiccrCjCtini rci &: pcrfona'pu-

pillarispvricuiO}traditCofc.d.c<fi'pa-

cer»vcrb.paupcre¥niuin. itf.quiir ficj^t'

neC ftodie cucor ica « ctlicer delirtiK^

. lum^quifiliammum dux(rig vmtm,t0l$f9l$!

do inifubmbus meis. Quo argumcnto,ib^
tcftamcntatio cxccutore idcm fcrifc

p(it Rodcric. Suarcz m allcgat. dc
capcator.voluntacfol. 100. verdcu),

£creperio« vcinccctttjrdari nequeaf*

fiCuc cocor Aon-ooccft, jeai «quipar»«> .

tur.vc iilcaicae quo cft glofiaQ^ '

tutelaplerunque ft. de cucel. quam '

notabiicm,&£ communitcr apptoba-

cam dixit Gom.in l.^x.Taur.num.^»

£go camcn de jUa Kodecici fcntcar .

.cia>quod ad prppoficam accimc^-vai^

dcdobico«v«dco*cniro «per ckccttcor

rem ceftaiiicncarium,tcftacorem vor
Juntaci fu2?prouidcre,non Cic perdar

tioncmcutcris,quapupilloprouidcc-,

qux cft racio imperac. in d.. §. cucor

au.tcm. - ' * . ;

34 Scantc aiitcm pradida iudrancir<

.

Siiiconcftionc, adoerccndum^ cft,

luorcm • quem Barc. fic reliquibic
; ^

notancprorclidis ccclefia! incerta^

non fimplicitcr in cocofiftcrc, quod
non vitientur rationc incerticudi-

^iis, cum quibufcun^uc pccfonis mr
ccicis, legacffcufidciciMiimifsi ttcit-

.16 relinqui bodic pofsit d^^ fedncp-
bttiufmodiivbj glolTa uic communi-
ter rccc^tum tradit Socin.d.I. quida

rclcgatus^num.ii^.ln co igltur fauor

«cUefue k doAccibus bjc notacus
^

vcrfatur.
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t.\.CJe Sicrofancl.Ec€hf.

tcrGMar,qu6d licec hodie mcertis fiibijcic tcflator,pacet cx co, qaonii.

perfonis rcliAa valcanc , camcn non
alias valcrc incciliguncur , qudm Ci

inccica pcrfonajfuturo aliquo cucn-

tucccEincanda vocecur, nec alias ad

legatum Ycnircpoceft • qaim fecttto

euenrai«|ao»fdtiindum ceftaconsdiC»

>poficionem,cercificandavcnic, czce-

rum,n ccclcdae indccerminacc relic-

Cumproponacur,nul]o, inqua, iigno,

demonftfacioncve addica,qua ccrci-

£canda venia^ vciJiccr camcn (&L in

liocconfiftic(peciilicas;reli^m Tft«

lebiti idem eft in quibufcunque

nlijs pi2 caufz reltftis t Aucii. de Ec-
cleriaft.cicul.§.n quis in nominc,col-

lat.^.I. idquod paupcribus I. nulli I.

ii quis ad dec]inandam,infr. cicul. i.

tradunc Do^or.hic,Faber in $.inccr

tisauteoi» iniUt. de iegac.& in §. fed

qttoties»inftir.deioi;nacucal. Cooar.
inccum cibi,nttai.i4«de teftamentw

Coft.d.c.fi patcri.parc. verb. paupe-

res,nu.8.vbi alios rcfccc, cocraquos
camcn,ibidcmnum.io.cum fcqucn<

fib.concendiCtid,n6 fpcciali iuce,fed

commnnipocius procodcreiNamife*

cuidom ettm,pietttis£iuor,in fufti-

floda duncaxac paupcrum inftlcotio«

ne vcrfatur,fcd vbi pcimum iurefuc

inflicucijlcx incronntcic fe in ccrcin-

candis corum pctfonis pcr inccrpre-

tacionem vo]uncacisdccundI,fecun-

-dnm ioris ordioarij ratiooes«8ecoii^

jedoras.
.

Egover6 htcadoercendum poto^

ipfam pauperu,(eu cutufuis pix cau-
fjcinfticucioncm , quocunquc modo
ca inccrca cllc dicacur , non quidem
iurc (pcciali , fed communi pocius,

abfque aliqoo , in(|oaffl ,pi« eaofie

pruulegioluftinerisCoi«rei vericas»

•in primis quodacctnet ad hoc pri-

mom inccrcs; pcrfonar mpmbrum,
quod concingcrc , diximus

,
quando

Auliam cccum pccfonaaiaaimoiiio

qui ecclcfiam, aucpaupcrcs mJctcr'

minatc infticuic, nuUam.inqua , ccr-

cam ccclclia.ccrcos vc pauperes mc-
tc fua deccrminans , animam fuam»
autetiam Chriftum Oominum, Ee*
c]efix(ponfttm,8c.pacrcm paupcrum»

Mftituiire,credicttr,vc latitis mfcri&a

cradcmus ,
vndc, non cft diccndum,

tcftatorc inliacfpccic.inccfta perfo*^

nam inftuuiffcjquo magis,cxaIiquo

pixcaufa; priuilcgio infticuctoneia

ttteri,oeceUelit« qoc fomoio iorB

pcocedic , & fuftinecur: Deniqoem
pi« caofoiDftitucionecedat omot»
no raci'o,quamfupraaccuI{mus

,
pro

inualidicaic rclidorum pcrfonis m-
ccrcis , cx ftrifta luris aniiquiobfcr-

uancia,necratioalia cxcojgitari po.i

teft,qua,iure ordinario infpefto^ilU

snfticuciosoA valerct , cbrijii patfmt
btrtdes fr/7iV«o,cum, Ar,fi qots bonafoa
alcerius difpoficioni comraittit , c6-
roiflarius iHe,nudusli^rcsrcpucctur,'

> comminabonainpiascaufas diftci.-

buturus,fecuadum recepcum lanocJ

incelkAam ad cex.ibi incxam tib^'

excr.deteftameqc^vbi fequuncurc^-

jnooicer Dofto^es,cefteIaf in l.capca

Coriascol.penuIt.adfin.C.dcccftam.

milic. VaIafc.confuIc.6 8.nu. 4, com.'

i.&i. eftc communcm lcgiftarum , ac
canoniftaroro, cradic Clar. §. tcfia-

mencom qo«ft.^.iHi. qoem iotel*

leAom,vtYeromin fe probo , ledd6
d.e.cttmtibi , non difputo mod6,ne
]ongtus,quam vclim,ab inftitutodi-

ncrrar.pr idi^tam vcro commuaem
fcnccniiam ica dcmum proccdcrc,

cxiftinMncconuiiunitcrDo£tores,vt

refertCoaar.d.c.caffltibi> num. 10.

A teftitor vtacurir^orbirboni virlar-

bttrium imporcftibds; & ita refoluic

Bart.hic,in repecic.num.64. Exfenc^
cia vcro Cardinal.d. c. cum cibi col.

i.idcciit^ fi vcrbisiiberx voJuiatis

vutur
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^Anur tcftator ^ j^aainLrenceotiafo,

^•f
oft Imo 1. 1bide En ,11um . 1 3 .memorix

.e.ommendandam dixic Couar. vbi

jllup. vcram , & communem Gom. I,

fr.Taur.nura.i.fecundum quam,il-

4am inftitutionem ,
quotTMm folMrk,

jquzn iut aoile non probac , 1. i]ki

!;^|tttatioE de bjeredib. inftic mfe
caaonieo vaIere,dicemuStteneriqo£

^Titium iurc hoc , in dcfunfti hjcrc-

.des,non quos volucnc , conftituerc,

(cd piam ncccirario cau(am>quod no
^probo.tam quiaprxdi^interprcta-

tioylibercvoJunutis vtcbis> quibus

'viiiseft teftacor,n6 conuepit,nec

,-^equens apudvtriufquQ iuns inccr-

prctes difFetcntia eft, inter verba li-

beram voluntatem , acboni viriar-

bitrium (ignificantia, quam quia no

fic dc £acili iuris corrc^io cft intto-

^ucjendaiTed magis expedit, iuraiit-

iibus concordare,necleg^-ioucaK|>

[facricanones dedignatutc.qi|ties*>
- ||iedjat,dc clc£t.li.6.c.i.dcnou. opcr.

fjuciat.l.i.Cdcinofficios. dotib.Pro

boigitur receptam Innoc. fcntentia

in d.c.cum tibi , cum comuni inier«

^rctationc,8£ Barr.in prarfenti d.nii*

Addo tamen,in propofica fpceie»

ieum>cui bonotum (uorum.difpofitio

adefiin&o conuniiracd, fore potiiis

«ommilTarium , feu tcftamenti cxc-

cutorcm appclladum ,quamniidura

.harrcdcm,vtcommunisappellat,iUu

vet6,feu illos , haredes dcfbndi api^

pcl}abo«quos vir ille bonus pietactf

caufa feruata clegcrii , ac dcnique

j^ufdem iuris ac rationis^dirpofitio*

oem inprxdiAa Cpecic cenfcbo ,nc

illaro",paupcres,& captiuos,quosTi-
' tiusclegcrit,mftituo. Qua in (pccie,

i>aupcrcs,& captiuos a Titio ele^tos,

tanedesdefiindidici , nulladnbictf*

uo-eft>innadi*J* fi quis ad declinanv

dam. Appareticaqueex (bpradidia

in^liCttcionem ptKca^fo iBCcccs^

4ilBdum |ltl«^tii ltoMS«^|y^ohie
mcmbrum , non CpsicialwaiiqUoptllB,

•caufxpriuilcgio,led com hiimt &bl<'
^dinaiio airc procederc,5i: valcre.

j6 Qjuod vero attxnct adfcqucns ih-

1 ccrta: pctfon^ mcmbrum, quod cop-
tin gi t,quaodiiUftatdrcsrcamqoidg
pecfonam mcoc&determinas in-
rcelligic, fed de qua iotcllexerit , iri-

ccrrumcft, vt infra cxpHcabimus,
pro ccttocrquc cft,inftitutionem pi^

caufx , ordinario , & communi iure

'valere , idque rationc , dc qua (upra,

probacu.rjqui eiilm Ecdeiittii^he*
Kfari«.kifticuic b«r6dem,feu dfni

iBenedi^i monafteiriu, cd duplex eC'
€lcfia,S<duplGxmonafterium eiufdo

vocationis m tcft.itoris domicilib
fit.ita vt dc quofcnrerit,ceitu no fit,

^cttum nihiloroinuscft, quid in hdfc

.kifticuciciii»lia6ll»teftacor, fei^
ivciqge antmx fuxptddliiNtti^ttllifo

eft,quod,dc bonisluispie difponcti:»,

do,principaiiter& finaliter intcdti»

cuius mcns & intentio,(i in ea eccle-

•fia.dc quafenfit, non fortiatur cftcc-

tum, adimplcnda in alcera crir,cuiu^

.
iniplettMSkiojdeoi reqoacor effeftus^

iqiiodcum,voluncaCi i|liUscon(en^-

.neum ma^isefl*e,qiudindifpofittoi^

fruftratoriam mancre ^ negari noa
pofsir,ncgati etiam non poteft, prae-

ilidam difpofitioncm.fccundum cd-

rounc &: ordinarium ius,abfquc vlio

pix cauf^ priuilcgio,vattCttraitifeftf^-

per fore,cnfiieCMmt6ftec., ptum le^

jgacum,quandoindeftinacum a rcf-

catore vfum expendi nonxpoccft , ii^

almmfimilcm conuerti extacitaSc

ptasfumpta defuncti voluntatc.argu-

mcnto l.lcgatum ciuitati, & tbi Bar.

tradit,ft^.devfufr.leg.l.in teftamenco

qaidam.ff.de condit. K demooftrai^

l.lcgatam municipio,mfio«ft;dea4^

ininiftr.rer.adciuit.pcnin.noc. inC
iiosquideiBy4c te^|Um« tiadic* Ba«ft

Wo
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I/J. C, ie SdCrofan^.Bcdef.

hic in rcp quxft.i.princip. num. jy. gio tribuantcommunicetdd.Icgift^;

qucni BalJ.ibidem col. lo. num. 27.

reprchcndit,quia,cum pcirumui, in>

<}uic.ad vluni prarllxutn vci, in ftlium

. yfum coii»itprcnop poAumus : vbt
fcntic Bald. relidom vni patiperi^fi

ineiutpcrrona non pofsic, cncAum
rorciri,quia illc non inucniacur pau-

pcr.paupcri dandum fore , 6c non in

nliu vfum coucrci,dcberc,vc dixcrac

Sart.fopcr ead.quaeft.

Sed ego credo«Bart.mentem, etn*
dem fuilFc qux BaI«li,K candem ctia

cooclunonc tradunt alij.vc per fialdt

NoucII.in trad.de dorc.^.parr. prin^

cipaI.priuilcg.77.nuni.t.&:Tiraq.in

crad.dc pia cauf.in prafac. pag. 7. in

princip. Dcnique dubitacc,non li-

cct.quin a teftator cogicaflet« de ec-

.ck fiz quamipfc vocauic ,non poife

conftare,alceridefcrri Jegacum , luf-

ilflet>cum,xquc pcr eam,anim; , cui
jpfe prouidcrc, intcndebat, conful-

tum fore,vidcrct,vndc quod ipfc dif-

.pofuiircr,n de eo prtfciuidec, pro dif

.pofico haberi debet,argam.cext. in I.

'

.calepa£(om.$.fin.fF. dc pad. ttqnod
ibi poft gloilam final.tradunc dd. €C

Gomcf.r.tom.c.y.nu.^i.vcrfic.fccun

d6confirmatur,& i.tom.c.ii. num-
34. vcrfic. fcd his non obdantibus 1.

Ticius^. Lucius£f.dc lib.&pofthum

vbi poft Bart.tt Paul. Alex. nu. a.U
.Iaf.nom.i.dicit, in vltimisTolnBtt*

libufnallamaliamregylam vtilio-

rcm c(fc,quam iftam» qoam notanc
Dod^ores cx d.§.Lucius , quc ad hoc
toca dieallcgari,dixit ibi laf.d.num.

frcqucncifsima apud confulcccs

ciTejConftat ex Mantic.de ccnjedur.

vltimar.volttnc.Iib.).cit. i^.nom. 4.

vbi & in fequentiplaribuscitatisce-

g;utam declarat. Qua ratione exif-,

timo,pr.Tdida lcgata , feu inftitutio-

ncs,ordinario iurc valcrc , non vero

fX aliquopriuilcgio,licc( id piiuilc^.

& canoni(l:£ vt pci CoHam in d. 1.

parcc.fi paccr,vci b.paupcrcs ,n u m.^»

.vbi id procertoteroluit,& ffiani^*

te probari, aflcrir, in I. fi quis ad de-
clinandam,inprincip.C.dc EpUc.Qe

clcricin ilIisvcrbis,f(Vrd(/;i/irtf(rH,qu^

tamcn vcrba, apud nic non ciusfunc

mcimcnti,vt a propofico diucl lar,vcr

bum cnim,fni<ior, fcu, intMtcr^ propri^

{ignificat,videre,mecaphotic6 aot^

£gnificat,alie»& fubtiliter confide.*

rarc,vnde ca verba.p(Vf4r/« iiirtt/rw,non

Ij^ificant aliquod pictatis priuilfr-

gium,fcd potius pictatiscofidcratio-

nc, qiiafi dicat lmpcrator,qu6d fub-

tilucr confidcraca piccacis nacura

fanciuic, illam ir.dicutionem valcre

«X rationede qua fupra,ficot fuperio

ses Imperatoces decreucranc in lc-

gattsac fidcicommifsis,in l.id quod
paupcribus,& in I.nulli Iiccrc,ciufd«'

tit.dc Epircop.& clcric. & liccc vcr-

bum,)rfnfi/Nttf , &L vcrbum , dcctrtiimut^

ius nouum,teguUriccr inducaoc , ia

ailtscamen confticutiontbosn6 iot

noonffl,fediarisantiqui,& in eoai«
iut propccr fupra didam racioaeni

maximedubij , dcclaracionc impor-*

tanc ca vcrba.dubtcationis collcnd^,

& improbitttis obuiandx gratia , vi:

exillarum lcgum contextuca facilb

apparet.

iUod faneexhac relblitcioae vtf•

ledeprehcnditor,qo6d fi ccftacor,atf

animx , fed humano potius intuitu, *

pcrfonx,inquam,cuilcgauit
, difpo-

fuit,|iccnn C.1
,
pietatis ratio vcrfc-

tur,tamcn adinftar cartcrarum pcr-

Ibnatom incercarum rcgulanda erit»

fapertore, o^ie, racione , ac proindo
iuris difpo(icionc cun c ctnance,qiiod

mihi, probac Lfifiicrit , ad Ra. % do
rcb.dub.l cum cx pIuribns,fF. dc ma*
numif.icftam.cum tamcn.fi pr^fata

Talidius,pije czuix puuiicgio tn-

bucnda
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bUendaforctjVt corniTiiinis refoluitj infra,dccdld.l.ncqucnnralcS,i.

ctiam in huius pcrfona idcin priui*

Jcgium , U cadcm validicas locum
hdbeicc iuxca ca.qux in j.pact^pcin*

Cipal.iiifenu5 rciolucmus.

Sccnoda inccrticudo peifoole lt>»

gatafiXvc ad ca dcueniamus; cdcin»

git,qiiado tcflacorccrtu quide hoini

•llS>nKntc c6ccpit,&ad icgatuvoca-

•tiit»rcd tamcn ilic icddiiur inccrcul

hcininibusptopter ali^uod excrio-
' •fecirs accidcn s, qu ia, fciliiet^ ciQfdl

iiomt1iH,8c parrs amicitfte erga tcf-

catorcm rcpccJtuc a]ccr , vtaccidit

in cafu I.duofunc Titijff. dc tcftam*

Tuccl.l. in tcmpus§. i. ff. dc hxrcd*

infticl.fi quis fcruum §. fi inter duos

ff.dc Jcg.i.].}. § ii duobus fF. de adi-

ai)€d.]eg.l.fifiierit.Cde reb.dubil. ctf

fItttibusCdc maliamif. tefiam.ciini

alijs,quDca(ii iDUcilis rcdditur difpo

fiticjvt in dif^is iuribushabcturjnort

quidc cb iuris.fcd ob probationis do
fcdtr,vt dicitur ind^l.duofuntTitijj

cui? tcx.vcrba optime cxplicuic RaL
iii I.hacc6fulti{sima,li.4. iofra. Qui
teftaro^iiCQr. poff.& fic ea eft diffiBt^-

tia inccr inccttitudincjprimo modo,

& hoc fecundb mcdo,caufatfl, quod
prima inccrtitudo, onino nullum 6£

inutilc iiirc rcddcbat o]im,lcgatu,K

eciam hodic inftitutionf, cx rationc

qua Ccripfimos :b;c auti incefrtitodo^

.nec legata,neb hiftifotionts^iureinii

quod aflcucrat,infra,dc probatil. firi»

C.de rciucdil.no hoc, C.vndc lcgiti-

mi,c.fin.§ fiQ.de iurc iurcu alijsplu-'

Tibus.Quo fit,vt fi ib pnMiaa
il^cetcitadinis, aliquibus c6^€tuti¥g

altcrutcf.magis de fe qua de cdfortci

tcftatorc fcn(iflc,probcr,h.Tres .id trri

ditione copcllatur.iuxta l.qiic li.rrc-

di ff.dt Tcb.iiub. ibiif quibufda urgufhcn-

tis appjrebttfde quo dikit^itsidiz Matic. dc
conjcftuc. vltiniar.voluntatili. 8^ uii

44Hi.jf.Gami deeiC 378. qui altquai

infropofitC c6jeautas 4ddUtde»']M4
qu:^tu interim prob.itionc,notari3ci

bctjduos tcfteslutficcre.licet ad priri

cipalcdifpofition^ ,folciUiis numc-
rus rcquiratur, ex glofit celcbri in U
hjeredes pala §.n quid pofttfttb&piof<l

felF.dctcftam»quam(eq[tt|Ktor,<t^tfe*i

'

gantereliplicatBart.iti J»t. nu.39.fF»'
'

dc vu!g.ir. ^ pUpillar. fubftir. & ibl

Iaf.num.35.Bald.Salyc.A]cx. la(*

in ].quanui$,in print:ipi infr. dc im*^

|»ubcr.& aiijsfubfticucio&i \d& laf.ili

lil. nnm. i|. itifiri tlfe tfOtii t^it^t^
cunditabttldatdMailtici deebh}iB^
itbiia. titvh itf . num. t. vbi gloilanl'

prardicram notabilcm dicit j & aB
omnibusfccutam, cJc alijs refcrt,&»

ad propofuum noftrum dcclar.1t opJ
timc Bart. peft Dvii. qucm rcfcti

jndict.§.fiquidpGft,numj 4. 6iin«
Tbifoptat

tf)«sfaoit>quia& m6reteftatori»cei* |y Quare^tihuiiifmcidicoiijfcCti^is^'

abalt#rutro ptobari timcns hxreSj'

aducrfus litium fumptus
,

pctjcu-

lum cucntus, fibi prouidcrc , dcfij

deratilegatUni, vni lolucrc dcbebicj "

«ecepta ab eo eautionede defendeH^
achieifus alteruth i fi fott^ pro ed

fcntcnriam £etfi j contihgac,argUmi

h pcnult. ff. dc pctit. hartcdit. I. ii

a quo funduSjfF. de reiuifidicit.

&

infpccic probat.d.l.fiqnisfcrufi §. d
incet duos ff.dckg.x.iuctointollcctii

J> ClMtNiftt

t; func, & nulla iuri^ ratib ^ft, qus,

earuvalidicacesimpugnct:lde6aut6

in iuribuscitatis,n6 valere dicutur,

quia cu,dc fc,ncuter cxlegacarjjs ici-

tatore fen fiife, cdclnckntcrftohM
poflct propter fimilftociiftinonltnis^

ncca«(i(legadi, quxvitiquepafttcr

ndluerebaCeueoitbat, vc adore, c6-

clu Jcce probationc , deFcQo , h.Tre9

icus,&: finihil prccftitilTetjVenirctab'

£Dlu^dus^cuQdu£e^i'^tti ^ccufoi9/
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LA,CdeSac

Cumani ibi , qui, verbum , debtt , de

«)uo in cext.non quidera de ncccfsi-

tacc pr£cira,prouc Bald.incclligebac,

Tcd pocius de necc£sicacc hac caufa*

ciuaaccepic , & eius incellcdum fe-

quicur Sccin.in l.fifiieric.num.io.ff*

de reb.dub.& ibi Ludouic. Teixeira

coI.2,5,</£mil.Fcrr. inl.fiica ficfcri-

pcum.num. 36.fF.de icgac.i. &nouif-

fimc licct non rcferat.nec ica expli-

cec , Didac. a Spino de Caceres in

fpcculoTcflament.inglof. lo. prmc.

num. IX. in fin.& mibi cciam,cum
videriro.hunc intelle^iu, litera: dic-

ti §.fi intcr duos ,
magis applauden-

tem.magis applaufic , omillo gloflae,

Bart.fic communi ibi , qui , verbum,

<I«^,contra propriam eius fignifica-

tionem cxponic pro verbo,^ot</?.

3 Cum autem in propofito legato

con ftectc ftatorcmvoluiffcalteru tr ii

CXilIisvocarc,fifortcalter,inaiceru,

ius.fi quod habet in legatum , rcnun-

tict,efficaciterabhjBredc peti polTc

Jcgatum .exiftirao cum Cuman. in

d,§ fiinterduos.licetibi Bart.&co-

znunuer Doftor.tcftc Peralta ibi n.

i4.Manc.d.Iib.8.titul.4.n. 4. cotra-

riu volucrint, idq» ea ratione probo,

quod tcftator vni quidcm cx illis

Yoluit lcgare,& lcgitima cft cius vo-

!luntas,folumqueearatione, cfFec-

tus legati impcdituf^ ,
quiacum ani-

bo,ciufdem nomtnis , Bc paris affec-

tionis cumteftatore, probentur , dc

quo fenferit,non apparet, vnd» fi il-

le, 10 quem ab altero renunciatum

cft,fit reucr^ is qucm voluic teftator,

fecundum Iegitimam,& in fe ptinci

paliter& immediate diredam tefta-

toris voluntatem petit lcgatum.-fi

autcm reuera non fit hicquem tcfta-

tor vocauic,fed vocacus a teftatorc,

fitiUcqui rcnuntiauit , adhuc fc-

cundum legitimam teftatoris volu-

«atcm,Iicctinfc non immcdiaccdt-

re^am,legatum petet;Hoc ckianifef-

teprobo,quia cuicunque icftatorle-

gauit , alienationis prohibitioneai

non iniunxit,vnde fi oncrofo, vcl lu-

cratiuo titulo, alteti ius fuum ccfsir,

cefsionarius , rem quidem lcgatamy

fecundumccftatoris lcgitimam vo-
luntatem petit,fibi quidem no prin-

cipalitcr,&: immcdiate,fcd cofeque-

ter,& authorisfui mediantc volun-

tatc adftipulancem, no irinus quaoi

fi Titio kgatum fic,& hic ,Sempro«
nio lus fuum ccficrit , nam Sempro-
nium pctere pofie lcgatu, fccunaiim
ccftatoris voluntatcm , nemo ambi-
gitj Ncc obftac quodpro communi
adducitur,nciT.incm,fciIicec ,fecun-

dum iurisnoftri regulas , plus iuris

in alium transfcrre poflc quam ipfe

faabeat,nimhirc rcgula obftaret ccf-

(ionacio,fitlle,ccdentis, folaiii, no-
mine , (e ad legatii admitti poftula*

cec,tunc enim ciim dc iurc iftius noa
conflet.nuUum ius cum cfFc^u ha-

bct>& fic in alteru tranferrc non pof*

fetyfed hic cefsionarius , fuo, vcl ce-

dentis nomine,tclidumJcgatum,fi<-

bi debcri,vcrc& viilicer contendit|

fiquidem, veifibi, vcl ilU reli^umi
€onftat,fi fibi^exfua.fiilli . cx illius

perfona.cfficacitcr agit, vnde no hic

tranftuIit,quodn6habuit,fed fiquod
habuic , traftulit,& tunc ex cedcntis

pcrfona,fi non habuit,cx fua pcrfona
agitillc,& ficfempcr verum eft di-

cerc,eu,lcgatu obtinuiftc, que voluic

tcftator,fiue is dc quoillc fcnfit, fibi

pctat,fiuc in alicru, ius fuum cedat.

)9 Quaracionefi illipaciscantur,vc

diuidatut inter cos lcgatum , quafi,

fcilicet,confenfcrint , vt, qui rcuera

legatariuseft,ac proinde rei domi-
nus.altcri, donacionis ticulo partem
concedac, hxrcde tcncri exiftimo,

etcnim Cc hicfemper vcrucft,dicerc,

dari le£acum,cui tcflator reliquit,

qucm.
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Trlm.part

qucM,railc non prohlbuir, alicui, rci

lcgacx parccm faccrc,vndc,cum calo

kgacum, foiiim impedicbacur ex co,

qmainccrrum crac,cui dcbcbacur,6c

hac racionc,ccrc6 Toluacur ci,cuidc«

bcbacur,cam in fua quam in alccrius

perfona.dc illius conrcnfutprobaciC-

iimum exiftim& , hxrcdcm cencri:

quamrcocenciamiuuacid,quod,plu«

rarcfeicns cradic Dec.conC 445. in

cafu ad mc tranfmiiro, in princip. 4.

parc. derc inccrliciganccs diuidcn"

da,vbidubiaruucmracorum,££ qu;-

libecpars adrpiracadlucrum,6^ ma-
gisiuuacur cadcm opinio auchori-

tacc 1.5. cicul. 14. parc. 6. qua concra

communcm fcnccncia dccifum cx«

cacin regnoCa(lcllar,qu6d,{lduoap*

parcancccflamcnca , & dc podcrio-.

ricacc non conftac ,
vcriufquc cefta-

menci hxrcdcsadmiccencur, vc incer

coshxrcdicas diuidacur. '

, Parcibusaucemincerfe non con-
ucntcncibus.Ccd ambobus ex pcrfo-

nafualcgacum pecencibu5,fcfc inui-

ccmimpedicnc, lca vcab vcriufque

pecicionc abfoluatur hxres , qui ca->

nicn,ii licis fumpcu$,& molcftias fu-

birc,cimc4t , vti pocerit rcmedio d.

hCi quis fcruum §. fi inccr duos , de

quo fup. vel cciam iudicem adeac,

cuius in hoc cafu parccs erunc , vt

parces ad concordiam rcducac lc-

^aco inter cos difparcico,argum.ccx.

in l.humfmodi legatum §. final. fF.

dclegac.pnm. cuiuscex. areumerico

fic in iimili fpccic rcfpondic glolfa

in l.quocics,vcrb.impcdiec fF.dc vfu-

(ruA.& in l.i.vcrfic.finai. vcrb. vo-

]uncaccm,infin. ff*. quib. mod. v(us-

fru£l.amicr.&: in I.icincceff.defcruic.

ruftic.prajdior- Ec hxc quidem opi-

nio faltcm in foro confcicncix , vt

cutior ,
fcqucnda cric , cui conuenit

do^lrina Vidori^ in relcftionc dc

bello §,17.&c Soci in 4.dc iuftic. q. 7

.

arc.1. ad cerc. anerenciu , debicor5 de
dcbicoquide certu ,incercu veroan
debcac Pccro,vel ioani ,tencriinccr *

illos debici quancicaccm difpcrciri,

qu^fane rcfolucio,quamcum Viclo*

ria &c Soc.rcferc& lcquicur fcac. Lu>
dou.Lopez vir benc do6^us in fuo inf

crudorio cofcicci^ i.p.c.i^z.f (. ccr- •

ciacoclufio.noftrocaLui bene c6ue<«

nic:addic vcr6 Caiec.^L.x.q.^i» arcic*]

5.ad cerc.diuifione prxdidam,. ex iK-

lorum.c6fenru4& voluncatc&cri ,de«

bcrc. '
i .

40 Quod (lillidediuifionelegaci^ia

rpecicqua cradamus, no coucnianr»

& ad priuaca hanc concordia iudcx
authoricatc fuam inccrponcrc,fupcr-

fcdcac, adhuc, harredcin cofcicncias

foro,calc lcgacum rccinere, non pof*

re,exiftimo,cu cnim ,illud cx lcgici*

maccftacoris voluncacc alccrucrido

beri,cerc6 conftet, folumquc cui de«
befliur,inccrcum Hc, ncgari non po**

tcft,hxrcdcm,Iegacurccinence , rcfn
alicnainuico domino rccincrc : nco
vcr6 ideo cxcufabicur, quiaccrcu ret

dominum ignoraccum pofsiCjin ve- '

ram ac certam illius vcilitatem le-

gacum expendere , paupcribus cro-
gando,auc alijs pietatis opcribus,ve-

ro domino , tinc dubio profuturisr

Deniquc fimilcm bunc ilii ludicaboy

qui,rem alienam inuencam , cuius

dominum ignorac, diligcnci prius

inquincione prxmifla
, pauperibus,

vcl cuiuispi^ caufse, in domini vci-

licatem diftribuerc , lubetur, ex D«
Thom.t.fecund2qnxft.d3. arcic. 5^

ad^.cum communi Canoniftaruni

fcncencia»fecunduSyIucftr.inrummJ

vcrb.inuencum,quam dcfendic Co-
uar.in regul.peccacum 3. parc. §. i.

nuro.i.dc regul.iur. lib. 6. & probac
Barc. in 1. qui falfus §. qui alienum
numcr.4. ff. dc furc. argum. cexc. m
Auch.oncspcrigrini C.com. fuccef.
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• LAX.deSacrofanSl.BccIef,

cum enim huic abfimilis no inuenia*

lur hxtcs iii cafu propcfito
, qui fine

domini volucacc rcm aiicna rccincc,

de quo diligeci fafbainquificione rc*

manctinceituSjCain piacaufam ex-

pcndere ,xcncbicur, cx vcrofimili &
prafumpta vcri domini volucate.cu-

ius in hoc pocj(siaia cofiflic vcilicas,

imo &: prarfumpia ccftatoris voluca-

icquijin ]cgato,!egatarij magis c6-

moiio quam hxrcdis prouidcre, vo-
luit.cxquo,iniquu vidLtur,ob> inccr-

titudincpradj<iia, rc lcgata harredis

lucio CLdcrc,cum,modo prxdido in

Jegatanj lucru coucrti po(sit,vt alias

inquit iurifconfult.in l.lcgatu ff". de
vfufiuft.lcga^.Cautc tame ad pia hac
diftributiotie proliiire dcbcc harrcs,

ne bis rcfticuac,femcl dando paupe-
ribus,& iccru in iudiciali foro,fi a iu-

dicc lcgatuakeii cx coccndctibusad
judjcctur,quod fi vcrctur, vcl vni cx

illis foluac reccpta abco,de dcfcndc
do ab alccro,caucione,vel, (Si hoc m
vtroquc foro fecucius puto)apud iu-

diccir. deponat.

llludverohicaddendum putaui,

vc, quod dc diuifionc Icgaci , & par-

Ciu icnunciaiione &: paito diximus,
in inccrtaquide dacione legati intcl

ligatur,no itein inccrta adeptione,
dcqua loquitur tcx.in l.fifuetit ff.de

rtb.dub.fi cnim.cu duo cfTenc Titij,

quibus fiuc conjundim , fiuc fcpara-

11 11) in ccftamcnto legacufuit, Ticio
poftcaadcmptum fuit , nccapparere
pofsjt, dcquo in adcptione fcnfcric

tcftator,quo cafu,in vtriufque per(b-

na adeptionc valcrc,refpondit lurif-

cofult.m d.'.fifuerit,cuiustex.racio-

nc inferius,5.p.§.i.expedemus, nihil

iUorupaftio prodiuifione legati , &
vnius inalccru juris proprij rcnun-
tiatio prodcrit, vt ad altcrutrius Ic-

gati pnftationc compcllatui ha:rcs.

&diffcreaci£ latio iQcer mccrcam

dacionein lcgati, & fnccrta ademp.
tioDcm,cff, qu6d,in cafu ademptio-
nis incerta:, ccrta cn:,& difpoficiua.

tellatoris voluntas in repulfam a]tc«

rius cx legacarijs , ica vc, ficut cer-

tum eff
,
qu6d vni cx iiiis afsiftic

mens ceftatoris, ccrtum a;quc fir,

qu6d alteri difpoficiue refidic: vndc,

fi huiccui refiffic,ex altcriusconfcQ-

fui legaci porciodaiecur , vcl cotum»
id omnino teffatons voluncaci re«

pugnaret
, quod lus non pacicur : ac

vcr6,vbi incerticudo vetlatur circa

dationcm legati, & fi vni duntaxac
Ticio , tcftatoris voluntas alsiftat,

alteri tamcn, erga qucm candem lc-

gandicaufam fuiffe probatur , tefta-

torismcns difpoficiue non rcfiftit,fic

fi de illo pofitiue non renfcric : vnde
nimirum fi,de vnius confenfu, Icga-

cum in altcrum transFerri , vel intcr

eos diuidi,po(re,dicamus
,
quibus cu

ccftatore parem fuifte amicitiam,
conftat,quorumque neutri illius vo-
luncas refiftit,vt in cafu adempcio-
nis rcfiftic. & boc quidem magts
pcobabicur ex ij5,quz infr.pro ratio-

ne d.l.fifucrit,adducemusd.§.r.tcr-

tix part. vbi etiam breuitcr agcmus
dc concordia illius tex.cum 1. 3. §. (i

duobus ft.dc adimend. Icgac. qux lo-

ca rcfolucioniprardiftxnon obftanc,

quatcnusin illis idem pariformiter
decerminacur in cafu dacionis in-
cerca' legaci , & adempcionis incer-
tar.quoniam nulla quidem diffcrcn-
tia cft, incer inccrcam dacioncm Jc-

gatiA' inccrtam adempcionem,qua-
doalcer ex duobus, ex perfona fua
adfpirat ad legntum

, tanquam illc

fit, de quo fcnferit tcftacor
, quo

cafu lilorum lurium arquiparacio, ac
parifonnis decerminacio proccditad
cxclufionclcgatarij

, cam.inqua, vbi
inccrcitudo rcpcritur in adcptionc,
quain dacionclegacijdiffcrccia vero»

fquani
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YiqjAam dicimus^ fiac quaodu intcr 45 Hqcaucelitniunc dd.h|cifxl6ga>

ilfosfaOio iDtecccrsit pro diuifioDCy

cefsiotic legati locecti: nam ulis

^ftftio,qiiando locertum eft«cui ade-
ptum fuic , nulli prodcrit , quo cafu,

Bair. &: communcm fentcntiam ac-

cipio in d.l.li quis fcruum §. fi incer

duos fF.dc lcg.i. in alccro vcro cafu,

ficmpc^vbi incertum cft» cui legatu

fuit^Cumanum ibidem,(equor>vt di-

siyiicqttevcraque fcntcnciaad con-

cordiam rcduci poccft. Addo vcro

pro complcmenco vcriufqucprcjdic-

tzdilBrcrcncix in foro diuino locun\

non forc,(^4in co, cciam in cafu

demptioif^ incertc > bntdem non
pofle, legaiuffl iibi retinere pr«dic-

jccincercicudmisobterito, quxiuflu

fctencionisciculum non prxftac illi,

cx rationc
,
qua diximus,in cafu da-

jcionis inccft^.fcd vbi inccrticudoin

adcmptionc vctfacur^fiudra ludicis

auchoritas pro parttfi cOQcordia ia

.diuifibn(B'leg8jiimploi;abitur,qttare9

to relifto ecclefiaftico coUcgio , . ec-

cleiia: , auc cmuii^ alij pixcaufjE, ?c
qu£uis incert^reli^uni iicnuequia
animo fuo.ccrcam, tcftator no fubje-

ccriCjVtm §.inccrcis vcro, inflic. de
Jcgat.fmc quia,dc qua fcnfcnc.inccr-

tuin fii,vcm l.Iiquisferuu, §. funccc

duos ff.de Jegat. a. cum alijs , tam.eii

femper valeat& debeatur legatu:tta

indifFcrcntcr ccncc Dodor. hic,Fabw
vbi fup.& in § fcd ius quidcm ciuil^

vcrfic.fcd quocicsjinftic, dciur. nat.-

gcnc.&: ciuil.8«: c6pluics,dc mcre rc»

culic Tiraq.dc piiuilcg.pia: cauf.pri-

oil.5tf*tradit Couar. in c. iadicai^te^

nii.Jk.tt inccum tibi n.t4.de teftaiiii

Piroquavcrirsimafcnccnciaadduciic

cxprc/ia iura in Auih. dc Ecclefiaft.

citu].§.fiquisin noniinc, &: §. fi quis

autcm,cojiac.9.1, id quodpauperibus
l.nul]i l.n quis ad dcclioaodam , in-

fra titttl.i.& in regoo Caftella; 1. 10.,

tit.3.part.6.

<quod iore fori,foluerc , non tenetux 44 Sol6m inter dd. differecia eft,fi

hxreS}iurepoIi paupenbus erogcr.

'^i, Nunciapropinquiiis acccdctcsad

qu^ftionc,qua hicdcrclidiscollcgio

cradanc dd. antc oniaprc^mictimus,

quod ii ciui[aci,coUcgio,autctiJlli s fi

niili eorpori legatfi fit,quod,ceftatON-

hs,&hominum iudiciocertfi appa-

ceatjicet in eo incerci homincs c5-

tincantufjVtiliccr tamcn vaiebic rc-

li^lujCiim cunc ipficorpori rcli(flum

ccfcatur,quod,fifta & ccrta pcifona,

iniurepjg[^ur,vt fupcriuscxplicaui

inus,cii#ittifttag lcgis intellcdfi , Sc

haproccdid.ciuicacibus , fT. dclcg.

''it.l.dnibosfiladScnatufcdf.TrebcIl.l.
' cucn Scnatus ff.dc reb.dub.cum alijs;

Quodfunccrtu fit,dc quo collcgio,

tcftacor fcfcric in lcgado, adidquod
hadenus^bjncertitudioe diximUs,

' «rit rccoiiwittta Fab.in fincertis

luiteiQ ntt(b.3.iiij^dc legat

clcfix fimpliciccr fic lcgatu , nec
parcaccui,cui dcbcaclcgacu applica-*

ri,& comuniccr obtinuit, parochiali

ecclcAa; ccftacoris dandu forc/ccun-
dum lafoD.hicin left.o.4.& in 1. qui
infiilam n.x.ff.de verb.oblig. U 10 $.

ex ma]cficijs,n. 4^.i|ifttt. de a£lion.

& pIurimos,eiu(dcfcnceci;auchQres

rcculicTiraq.d.priuil. 55.quactiafe-

quitur Alciac.hicn.p.Couar. in d.c.

indicatc,n. 1. Cofta io cfi pacer. i. p;
verbo,paupercs,n.it. de loftam. liV
S* Menef. in I. com qoidam num. 6*

fF. de leg.2. qu? fentccia probacurcx
d.Auch.de Ecclcnaft.cic. §. Hquis in

noroinc, in fin. Sc cain probanc Do-
ilor.argum.I.quarconditio,§. fin. S,

dc c6dic.& dcmoftrac.cuius ccxr. ar-

gumcco,Ioan.Fab.hicdixic , dcpfo-
pinquaecclefiaforeiotclligendu

,

eu tex.oocabiicdicit.Iaf.hicdji4^

D I fiojpi-
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L.\£Jk SianifmtlJEcdtf.

fia«ilarem,ibi Albettc.Bal.K Iiiiol. caiiit)cuDC,fine'dulMo; Frabri ft An-
labtn l.non vcique,§ fiqaittnfiilam,

coL de eo quodceic. loc. cutus

ccumargumcnco idcni dixic Ccila

vbi proxirac ,
poft rclacos ab co , 8£

ibiJe dd. cx Mcncf.in d. I. cuin qui-

damnum. 4. dc pauperum infticu-

ctoncyvc.fifimplicicer ioftuuancurt

illt incelligancuc iiifticuci , qui fiinc

dedomicilio ccftacoris : idcmcradic

Tiraq.d.priuil.56.col. fin. Couar. in

d*c.cumcibi,num.i4.Gomcz.in 1.31.

Taut.nu.fin.Mantic.de conjcdiur.

vkimar. volunc lib.S.cicuJ.j.num. x.

vbi alios refcrc&c probacd. 1. fi quts

addecltoandam» in vecT. vbi aucem.

Quodaddic Manctc*inaxim£ pco*

^€dere ,
quando ceftacor in loco do»

fnicilij fcpuUus e(l,ex Abb.conC^^.

num.^.lib.i.Quod fi parochias plu-

fc&habuincc teitacor, ei dandum fo-

re legarum,aireric hic Salyccol.j.in

princip. tn qaam»^Bias leftacotis

habec adicum principalem^S^ frcquc

ttnunijiequuar' Andr. de beiTecis in

ffepecir.huius legis,num.i7.verncul.

fed tunc cx prarmifsis : Ci vcr6 & in

hoc vtraquc fic acquaiis, quid iu^is

ric,mfracrademu5.

^ j Sed loan. Fab. fibi contracius ,U
Angel.Arecin. inf. fedtusquidem
citttle,inftir.de ior.nacural.ar^m£-

. to cext.ibi in vcific.fed quocics , tra-

didcrunc jccclefu (impiiciccr infti-

tuca, dcprincipali ecclena dixccfis,

vcl ciuicacisfore inccliigcndii , quo-

tumiSntcenciam , cunc recipiendam

cxifttmat Coftad.num. iir.quando

alicnigeoa»inaliqua ciuicace deoe-

dens.in qua.nulla racione , domici-

lium,fcu habitacioncm habcrec , cc-

clefiifimpiicucr lcgaict,fincdubio,

in^uic,iorelii^crecui: de ecclefia ma-
ioricacbedrali*

Ego faoe fi alienigena , Salmantt*

tx mortacurrpcout Coftaexempltfi*

gelt fenteociam ceciptendam fore.

exifttmo,qHoniamfecund&m com-
munem illius ciuiracis vfum loque-

di , ecclcfia fimplicitcr nominata,

maiorcathcdralis intclligitur.Sv ide

(vc credojcommunis , loqueodi vfus

obcinuictntoto regoo Caftellsr,le

in cucta Romana obferuari, teftacuc

Fab.in d.vernciedquociesi Quara,-
tionc,& fi non alienigena . fed inco*

laillius ciuitatis , ccclcfia; fimpli-

titer relinquac , cathcdraJi rclic-

cum , exclufa parochiali exiftima*'

bo,fic Itmicaca recepra feotencia: Id-

2ue mani&fta racione probo,eceaim
inca regione , ecclefijc appellacio-

nc, cathcdralis intclligi folet ,00«
ciefia; fimplicitcr legando

, quam
aliam voluifie tcdatorcm , cre«

dendum cH nifi cam , quam dixic' I.

Labeo,vcrfic. Id Tubeco ff,de fuppel

lea.legac. incuius omacum, plura»

plurtbttsreladscongeric Tiraq. iol.

fivnquam, verbo,libeffcisnu. 17«^
iS.C.dc rcuoc.donar,

Qua etiam ratione.idem fore dt-

cendum, cxiftimo , & fi Caftellanus

quiforce propcec ciuitacis fu^ vfum»
ccclefia fimpliciter nomtnata,4eca«
^drali fentire Iblebac , Vlyfsip.

pone teftacus moriacur,nam fi ecde •

fix legauit, maiori fuifTc legatum iu«

dicabo , 5c fi fccundum communcm
vfum lcqucndiin hac ciuitacc ,cc-
clefiafimpliciccc nomtnaca , cathe-

dralts non veniat , (ed res fic in am-
biguomam ance omnia, ipfios ce^tf-

coris confuerudo loquendi eft arte-

denda.dcindetegionis I.harredes§. fi

quid pofl:, in fin. fF. de tcftamcnr.

text.cJarus,&: cxprclfus in I. fi feruus

plurium,§.fin.ff. delegat. i. ibi.onfc

wmU ipfHt fMmfnmUidi cwfuetud», diiiUe

I.Nummis.Edclegac.|abi ^fiit^yir
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t9nfuetu3iiu fatrisfamilUs y
neqvtexregioni

9ndefuit,UcEt vtrobiqucglofla
, quac

dc coniuctudinc io^ucndi inccliigir,

Dccin 1. rempcr in ftipulationibus

piHn.7^.de rcgul.iof.
-

^ • Quod £1 nfic (eftacoris , nec rcgi<M>

mi , caliiconfuetodofiiertt , tun c &<:

<ialicnigcnafit,qui mortuuscft , Si.

ccclciid? fimpliciter lcgauit , quan-

quam in prupolita rpccic Cofta v.bi

uip. renreric , dc roaiort cachcdralij

^abfqiie dubio forc incelUgendotn,

]nihicaiiien,ceftaEorisvolancaci oil^^

gis cooibnum «atque idc6 probabi-

ijus,videcur,onii(ro cachcdralis ref-

"pc^lu,paupcriori dandum forc,argu-

mcoco di6li Auth. dc Ecclcfiad. tic.

$ fiquis in noraincibij illiind^isdomui

i&t l.ri quis ad declinanidam* in

le.finautcm,id<]ab» mfialia ma-
conjcftura.inconcrarium trahar,

v.g.fcpultura? clc^lio , auc afsidua in

alia ccclena frcqucntacio , &: Sacra-

mcntorum pcrccptio,vc in cap. x.de

rcpulcar.lib.64auc eciam iodicis anl*

'niumCcuiusinbacre vbi de voltoa-

tate dcftinifli qudlio eft , prxcipua

debetclTc aftimatio,vtfnI. volunca-

cis,infra,dc fidcicommif ^in cam cc-

clcfiam comrooucndum , cxiftima-

xem,qu2 in ca cjuicate,dc nouo, pijs

fidclium oblaciODibaserigatiir » fea

«ccdiiiGecar. v
4^ ' Vbiautera monaflcrio fimplici-

t€rrelidumfit,iiuc,monafterio Diui
Dominicijcum duo finr,moniaIium

potiusquam monachorum ccclefia,

cxtcrisparibus, fore admictendam,

cradidcruntCyo.invlc. qu^ft. Bald.

Angel.& Salyc«io Idcum mulcse» iit-

fra,de donacion. anc. nupt. fecutii

Iaf.biciD a.left.num. 6.in fin. Dec.
in l.fa?min2c,num.77.fF.dc regul, iur.

F.man.a Cofta in l.qui duos , §. ciim

in bcllo>vcrbo,cum Eliooum. ij, 0i»

dc rcb. dub. Dldac. a Spino in fpec
tcftamcnt.glor.i i.pnncip. nuiii. 4},
inprincip.Mantic.dcconjc(Ct.vlcim.

volunc.lib.S.cic^. num. 6. verfic. &C

exhoctquod propcermolicbrisfexuf

fragilicacem cradiderunc.

47' Quarationeeisaddo,q|^odfimo
ter teiigiofasfarmtnarum domosali-
qua fit , mulicribus , poft anteadani
vitaai male pcrdicam, admcliorem
conucrfis dcputaca, reJidum,huic
potius quam refigiofarum virginum
domui a| plicandumfic, non- qoia
aliquid amplius habeac cafticacc lu-

xuria,contra Auch. dc reditut. & ca

quxpar.in vndcc.mcn.§. fin. collar. -

4.S£ I. hisfolis C. dc icuoc. donat.

(quanquaui,vt ait Ca:(acius, & haru
- Jonga caftuas poft pectmm,imtfa-
trix. fit %irginitatis; fed qnia maknr
cft harom quam illasum infirmitai»'

& filio prodigo reuerfo poftquaiii

difsipauitfubftantiam fuam viucdo
]uxuriofe,viculum faginacum occi-

-di,iursic pacereius , cum camcn fe-

niortfilio,fic quitocaniiisei feruitf-

•rac,ne€vnquineuismadacum pr^»

teriecat, nunquam dedilTct hxdam,
vtcuamicis fuisepularetur.Luc. 15. r

Si autcm in propofita fpccic , vbi

cccicfia; fimpliciter relj(ftumfit, nul-

la cx fupra di^is , aut alijs , ponjcc-
• tura potsit appaterc, de qua eccl^fi^

nagis fenfcrit ceftacori cone-EpifiBO^

pi,auc illius , Cui , eius rci exccutio

'commifta eft, gratificationi locus e-

ritjVC communiccr cire rccepcum,re-

foluic infignis prxiul Couar. in cap.

,^ndicancc,nu.i.dcteftam. & Eman.
nofter in d. c. fi pater , i. part. vcrb.

pauperes, nunnr). McneCiol. ciiAi

qutdamnum. 6. ff. de legat. z. &iii
-]egatoccclcfia;Sandi Marcinidcca-
li loco , ciim cftcnc ibidcm dua:cc-

clcfix n:qualis indigcncix , & eiufde

vocacionisyboc ipsu tradidicSpccuJ.

P4 ia
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L.uCJeSacrofan^, tcckf.

in tirul. de indrument. edition.$.

Kiinc vcroaliquajCol.ji.numcr. 63«

Couar. camcn vbi proxime , {I duari

trcs vc (inc cccJcfixarquc parcs , in-

tcrcaslcgatum diuidcndum cxini-

inat,aduerruscommuncni, Barbacia

Tccutus,in di^.cap. indicancc,coI.5.

. <]uod idem,non rclacus ab co cradi'

dit Salyc.in hac nodra 1. col. 5. vbi

plurcs tcftacoris cncnc parochialcs

ccclcfia;, quoad omniaxqualcs , (c-

quicnr Andr.dc befTccishicnum.i^,

ad Hn. Mancic. dc ccnjedur. Iib.8.

tic^.n.i^.quod iudicium, ruflicoru

vidcri , artcruit Mcnef. did.num. 6.

49 Scd fi ecclefix Sandi Ambronj
. legacum Hc relidum,& ncqnc in ci-

. uicate,nequc in tcrricorio cius , bafi-

lica nominaci fandti inucniacur, cuc

ccclefix ciuicacis,inqua cedacor do-
jniciliu habucric

,
iegatu dabirur , vt

in d. Auch. de £cclcfia(l.cic.$.fi quis

in nominc, in fin.quod,dc parochia-

Ji e(l incclligcndum 1 iaxcacommu-
nem Doftorum rcfolutionem cradi-

tam per l.qua; condicio,§.Bnal. (F. dc

condic. & demonUrac, cuius fupra

meminimus.
'50. £(b & adhuc in propofico altcra

inotabilis & d.f^cilis fpecies mccr-
. titudinis.quam rcrcia &: vltimam di

cimusjcaquc no cam infado,vtpro-

ximc pr.xccdcns, quam in iurc con-
fidic , concingic cnim , vbi ccrca eft

perfona, quain ccftacot nuncupnuit,

inccrcum r.imcn c(^,an jlli , pcrfonac

ipfius,an alccrius intuicu , Icgaucrit,

veiuci,fi non ccclefix,fcd cius minif-

tris ,
lcgaium relidlum fic, quocafii,

apud vcriu(quc iuris Dodores con-

troucrfum c(l, nunquid ccclcfi^ , an

jpfis miniflris, lcgacuni reli^um ce-

fcaciir: In qua quardionc communis
di(lindio cO , quod fi .epifcopo , fcu

alijjccclcfi^ adminidracionc habcci,

ab cxtraneo legacu ficecclefix poci^.

fi autc a cofanguinco, cpifcopo ccfca

cur rcli6tu,nulla in propofico, proprij

&: appellaciui noimnis cofiJcrationc

habica,qu^aliasvbinull<^pcnitus co

jcctuiarfunt , habcri folct , vt in 1. fi

communis fcruus ita ftipuIarccur,6F.

de ftipulat.fcruor.cquoniam abbas,

dc offic.dclcg.&: ibi Do£t. & itah.ic

rcfolutionem piobat cxprcflc text.

in c.rcquifijfti,de ceftanict. vbi Abb.

nnm.i.& 8. poft r.loflam ibi vcrbo,

ncc cftj&Canonift.x communitcr,vc

pct Couar.ibidcra.num.S.vbi nouif-

(Imc Boctius £po,primai i.T in Aea-
dcnua Duaccnfi, luris Pontificij ca-

thcdrx prarfc^LJS, rationem fubjun-

xit num.6.candcmrcfolutioncm po-

<iit Bart.in I. z. incip. ciuibus, ft. dc

rcb.dub.num.i.pcr tcx.in d. cap. re-

quifijftijCui in argumcntum addit.I.

tutor pccitus.§.pcnulc.ft. dc cxcufac.

tutor.Paul.in d.l.ciuibus num. }. 6C

in noftra 1. 1 num.^ Mantic d. Iib.8.'

titul.tf.num.iy.cum fcqucntib.

Confanguinitatem vcro quoad
pr^fcns inftitucum, ad quarcum vf-

qucgradum admicccndam cflc , no-

tauic gloflain d, c.ip. rcquififti vcrb.'

3L propinquo,& cft communis,vc di*

cic ibi lmol.num.58.B0cc. num. 4^.
vbi ramcn in finc , ad dccimu vfque

cxccndicquoad collaccralcs, in infi-

nicum vcro , quoad afccndenccs , SC

dcfccnde#ccs, Mantic. vero d. ticul«

tf.num.17. vcrficul. fcd cum cx con-
jc<[luris,facius vidcri,fctipfit,vt,hoc

ludicis acbicrio rclinquatur, fccutus

Coujr.d.c.rcquififti nu.^, poft. An-
ton.& Barb. Qu^od autcm dc con-
fangnineo cxpicfsic ccxt. in d. c. rc-

qui(ijfti , ad valdc amicum cxtcndit

ibi glofla,vcrbo,prxfumitur,& Abb.
num.24.& cmncs cx Con.ir.ibidcm

num.y.vbi rcfcrt Socin.&: Ludouic.
Lufitan.in d.l.i.comnuinem diccn-

ies,& fequenccs,&: idc cradic Alciat.

hic.
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Trm.part,

hic num.8.Mantlc.d.titul.6. nu. i8.

Epo in d.c.rcquilifti, num. 9. vbi nu.

^7.amiciti^,rcu amicorum cxempio
idcin tradidit in dffioium relidlis &c
ciicpifcopo.

51 Exqua rcfolutione colligivide»

tUr.quod (i alicuius confratcrnitatis

reftori.fcu adminiftratori.Cquc nos,

iudicem confraicrnicacis , feu mor-
domum appcllamus^ fubhocdigni*

tacis nominc,a valde amico, aut cq-

£uigiiineo lelidum ficjegatum, ipil,

oon confraternftati adquiri deb6a&
Sedlicct ita videatur probaied

C.rcquififtij& comunispcr cuni tcx.

ac vcra rcfolutio , mihi camen fqui

ambiguam cogicaui hanc quxftione,

& vcilcm liiius refolucioncm forc,

duxi» m bac prxreitimci&iutenof'

tta,vbiin1iumera: propemodom{iit|

ac indies inftjtuuotiir con&acernica-

tes Sanftorum^rcm maturiuscogi-

tanti vifum fuic
, pra:fcntcm cafum

non pcrcincrcaddccifionem d. cap.

xequififti cum cummuni fcntentiay

de(]uafup.redd|iierr«ratioois elle»

Puto igitur , qudd fi fubappellatino

4ignitatis,fcu admtniftrationis no-

mine.confracernitatis re^ori lcgatu

fuericB.: fi a valdc amico ,ac propin-

quorcli<flum proponatur, non ipfi,

fcd confraccrnicaci ccnfeatur reJic-

tum,d.c.rcquififti,ac fuptfripre refo«>

lationendn obftante: quam demoa
incelhgo,quand6 dignttas, perfonsfy

velut infticutum vitarprincipale^fett

proftfsio , cohscrct , vc vidcrccftin

epifcopacus dignicatc, dc qua loqui-

tor di^um c. rcquififti , bc fupcrior

zcfolutio:nam(iilluftrifsimo, Vlyf-

fipponeofis diceoefis Aichicpifcopo,

in oootanguinci illius teftamenco,

legantni,reli^minueniatur,digni.

tatis nomcn
,
pro dcmonftracionc

adjccftu ccnfcbitur , cum, (dum calis

dignuas,pro ^ic2 profcOiQne eft> eo

•magis, & proprias quSm n(>mine.

proprio dcmonftrccur,6i publicc no-

minccur pcrfona ,&c ciim , huius rci

caufa nominahominib^ finc impoii*

ta l.vnic.infr.«de matat.nomiD. I. ad
recognofcendos infra,de ingen. iiui««

fiam*$» fi qois in nomine , to verfic»

nomina cnim,inftic.delcgat. paium
rcfcrt,nomincproprio, an aiiovelut

indubitabiiifigno perfona fignificc-

' cur,vc in l.quocics , §• fi quis, nomen
ft;.dehsered.inftit.& in d. verfic. no«
irina enim:At ver6>vbx dignitas,n6

4idc6 perfonSBCohxcec , vt e», vinr

profcfsionem » & inftitutum reprac-

fentct,nominata dignitatc, ncn cam
perfona: a quamipfius dignitacis ra-

tione,noBiinat»cenfecurUiucab cx«

iraneokfiac4 confanguioco oooww^
tur.Qci64Mi^*#tfi iudioi

tatis Spiricus faoAi^cencum legsvft

(intetiam a valde amico, & cpnUn*
gutnco,magis,dignitatisqu^m pcr-

ionx contcmplatione cenfcaotur re^

li&a : quod £f illud manifeftecom*
probat,qu6d cfioi fiftteftameiiciiiiij^

nionis vfos loquen<Hiid^at obieff«

uari,vtin l.hera:dcspalam§. fiqaidi

poft,infin. fF. dc tcftam. 1. fifcruua

plurium,§ fin.ft^.dc lcgat.i.l.nummis

ff.dc lcgat.3. 1. Labco aic, vcrfic. noa
enim»defuppellc^.]egat. U Pecrus»

qui.coofraieiiiitatis reftor eft,coa>«

maoittrtoon appellafiobdunitaiis^

fcd proprio nominc figai&ari fo-

leat,fi quis,in legando,non proprio,

fcd appellatiuo vfus fic,non rcdori,

vc Pccro.fcd vc rectori lcgafle , vifus

eric,cum,fici,vc Pecro,le2are vcllcr,

(ecundum comtoonem vuim loquc*

di,Peccam &ominaret| Qoodtaaictt
in alijsdignitatibus quzvitacproflB^

fionem implicitam , fecum rrahunc^

fccus cft,cum comuniter vidcamus,

i)luftriir. & rcucrcndift. domin. do-

i|dn.Michaele de Caftco Arcbiepii^
copum
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copum noftrutr» , & Antiftitcs alios

potius appcilaciuo dignitaiis, quaoi

pcoprio nominc fignihcarifolitos.

Denique hanc ienccnciani , & dif-

ferenctam^eram efle,ex eo oftendi*

Iiius»qa6d fi qaisextranettt, confra-

termtads iudici, nomine proprio ap
pelIaco,in ccftamcnto fuo rclinquac»

ncmo affirmabic, confraternicaci le-

gacum adquiri,fcd pocius Pctro,qui,

nomin^us fuic,cum camen,{i ab ex-

traneoreli^m itcecclefi» prslaco»

cum exprefsione proprij nominis»

cemmQn<s roncentia fit , incaitu ec-

clenjt ,relidlum cenfcri
,
qunni poft

gloflam in d.crcquififti, vcrbo , ncc
cftjprobatibi Abb.num.i^.commu-
ncmdicit > & requieur ibidem Boc«
ciasnttm.S.8e magisc6mun£Coaar.
mim.eciam 8;aduerfus Cardinahqoi
«amincelii^quando vcrumque noi
inen,proprium, fciliccc , & appelJa-

tiuum, fueric expreftum. Sccundum
quamfenccnciam ncgari nonpoteft

difFerencia incer reliSum perfonis,

qux liabenc adminiftracionem . vitje

perpetuo & principalitcr cobanen^
tem,aceis,qnxlicec'habeanc admi-
«iiftracioncm,non camen calisadmi-

niftratio , pro vita: profcfsionc cftj

cuius qiiidcm difterentia: pcrfpicua,

& ioiida racio cft,ceftacoris volucas,

2U9 ance omnia eft accendenda

»

vt.

1 l.in condicionibastf.deG6dicion.^

& den)onftrJ.camproponebatar»fiw^

de legat. &. cum alijs , eam ver6ia'

propo(ico,excommuni& vficata lo-

qucndi confiictudinc colligimusd.

l.fi fcruus plurium §.final. cum alijs.

r Vbi autcm pcrfonis adminiftra^

aioneffl nonKabcBtibas legatam ex«

tac,v.g»canontcis , tunci fi vni cano*

nico legatnm 4ic»femper ci adquiri

debcre )cgatum,probac cxprcffcrcx,

in d.c.rcquififti, verfic final.fi vcro,

omnibus canoAicif r vniuerfaiiccry.

vcl uidefinic6,canonlcis legatumfiCf

tradidit ctia gloffa in d. veiO.ncc eft«

non ecclefix , fcd canonids adquici

debcce,6eeftfimilisin c. Ponciflcea. .

ia.q.)iequicur Abb.in d.c reqoififo

Ufivrtnit7.se ibi Couatwpoft rclacos '

abco,num.fin.(vbiagic,anhoc cafii

canonicis.vc fingulis,an vc vniucr»

fisjlcgatum adquiri dcbeac , dc quo .

cciampcr Eponcmibidcm nu.3}.^Sc;

commuoesii rencenctam al&ctc

cin.in tcittibticiftt.s&.£de reb. dobfii

.

9c ibi l«adouic.tuficao.col. fio. qu^
probabiliore^'* <c taciooibus iaris

conformiorcm,8c in vfu frcqucncio»

rcni cfic,iradit Bocc. Epoin d. c, rc-

quififti num.^t.fcquitur, &cicbrio*'

xcm dicic Mancicd.lib.S«tiMU<. n*

Ai.Sed^|A!|^ d.Lciuiba»ntt.^ hciii

dlifii^efecfelig relifftum ceriferi, cxif-»

timat ,
qucmfequitur Cttman. ibi 8C

Paul.n.3.diccs,ita tcncrc Doclor. ia

hac noftra 1. 1. vbi uicm tradic idon^

Paul.num. 4. S£ hanc cti.im fcnccn-

tiam,c6munem aiTcric Baibac conf.,

i^pMWffiul.4>qliam MMm^di
cai^^filplttiflam fencMcia mif»;.

i^r 6arc.in d. I.ciuibus , per texc^^

Ibi, 8£ iiaiMintta, t. fl* dc ann, le<|.

Inliac autem comrouerfia , t£ in

piopofica fpecie vbi de canonicts

«iWocft , priorem Canonifinnini^

ftHkenciamvvecaocem exiftimioeaka^
quicanonicis legauic.fiuc indefiai-

ce,nuc vniuerfaiicer,nd ecclefi^ , fe<|

ipfislegareuoluic, U cum,appeUa-
tmo nommc vfusfueric,magiicis vc-

vniuerfis.quam vcfingulis , adquiri

'debec ]egacum,vcaduerfuf^Sdctn. fifr

alioscradic Ccuar.Vlfilbp.poftreU'^

cos ab eo,8t Demineouncupacimci«^
tato,icacum graoifsimis quibufquo
intcrprccibttsfefentirc ,fcripficEpo:

ind. num. 5J. Quod & ipfum ego,

proboarj;um. I. fi coounuiiisfauus.

ita
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. icaftipularetur , in vtcfic.fi vcroita,

dominis mcis,ff.dc ftipulat. fcruor.

Qu.bd li calibus pcrfonis lcgacum

iit,quibus , appellaca iicmonftratio,

viccinfticuco , & |>cqfiersionen6

cft,ptttf^onfratcibttsSpitiiatf«|iai,

' aniCt magii , coaficaceniicatis quajn
pafoDacam incuicu , legacum fuiffe,

fbinpcriudicabicur cx ijs, qua: in fu-

perions qu^dtonis rerolucionc ad-

duximus,& hoc cafu, fliccc in co no
lcquacur, ) BaitA aUofmn leiiceiici^

MCtpio.

Nec iam priori fencenciz quic-.

- ^naaiobftabicd.].ciuibus, vbi,ciai-

bttsrelidu,ciuicati adquiricur , nam
vltra folucionem Abbacis & Couar.

* &a]iorummd.c. requilidi.cftani-

inaduerccndum,qu6d|(i ciuibusteU-

Anm yciaitattreUdttin noninceUi*

§ececttr«iiiaoemfoe extcnm Tolun-
cashabercc , contra regulam I. quo*
tics,in x.ff.dcreb.dub.I.quocies ide,

ff.dc regul.mr.cum* (i omnibus ciui*

|Catisinco]is didribueretuc icgacum,

£rccerquam qu6d ea diftribncio ef*

!C yaJde difficiU|,naIIins.lecc vtili-'

tatis redderctnr, praefertim ^ (ihuius

spftraeamplifsim? ciuicatis ciuibus

. efTet lcgatum , fic fi ducenta millia

iiummorum,aurcoru, & mulcaplura

legaco concincrencur; coi conueDtC

illud quod alias craditde volttncacn

yUiis qui omnes homtnes dc mun-
do jpftituit,. Vigl.ad cexcibi in §. &
vnomliomkiem,infticdeliaued. in<*

ftir.

Hic autem,Lufitane I edor.aduer-

ce ,
quod fi quis in ceftamcnco fuo,

ciutbus Vlyfsipponenfibas,icuPor^

cnciifilNisreUnaaeret, (ic»«id^icet».

pacrionoftrb icuomace diceodb ,Au
fiMihh Uth*Jku^9t ciddiibd§ Pw»i^

cuncnecomnibusciuicaris incolis»

ncc ipfi ciuitati rcli^um ccnfcbicur,

(iBdijsdcmuiD»qui fpeciaii ^odaia-

imtiuuL .24
priuilegio ciues ciuitatis Vlyfsip-
pon(i$,fcuPorcucfisfunc,habiciquo$,

idco vuigo dicimus
, cidjJoisdaCidadti

di Usboa, V cl* cidadois 'da Ctdade do Porto,

Acque ica quircliqucricciuibusta- '

Us ciuicacls,qux munctt$,ac bonoris
tt.priuilegij caufa pecuhares quofn.

damciuesfibi vendicct,ica dtccndOflt

Aos cidaJois da CidadCj &c. Ipfis dunta»

xat rcliquiirccenfcbicur,qui calilunc -

1>riui]egio decoraci » in cortiqucpcr-

0Ba,reIiftam alcbic^toftar Jeea;«

u canonicis reUfti.Quod erlcob&^)
uandttin.prcficrcim fn lioc PotcugaK»
Jiac cegno,U vbiconqttc func ciuita-

tes, <\ux fpcciales quofdam , & dcfi-

gnatos ciucs habcnc, honoris & pri -

uilegij caufa
,
pro vtili limicacione

di^aeL ciuibus , 0. de reb. dub.cum
fttpracraditts.

Minusdciadeobftacdiftal. An* '

nua,§.x.ff^dc ann.legat. quoaiomibft

aliar conje6lur2 apparcbanc, cx qui-

buSjCemplopocjusquam cius mmifl
ciis,legacum lehAum ccnfccur,quaf

ego,v]tiaaiia noto ibi,&it^tufmh.

5 } Hiscoolequens erit,qa6dfi filijs*»

£imilias»auc eciam feruis coofracri-

bus,appe]latiuo hoc nominc fjgoifi«t

cacisquidquam relidlum (ic , fiue ab
excraneo,(iuc a propinquo « nec pro-
prieus,ncc vfusfruAus,patri,aut do«
mino qu^ratur , fedcoofiratemicaci

totum,cuius folius incuicu,inpropo«

ficoarcicnlocenfcri reli^m, exfiii.

perioribus patec: Quod adaocare li^

buit , in gratiam plurimarum con«
&aternitatttm,quibus,&d fcrui , &c iu*

uencs,£ub patriapotedatc confticu-

ci , foiic adrcripti , pi^rcim in boo
cinicate , Tbi nonnnUjBiunc , quibu»
ex inftituto , iutienes doncaxac non
vxorati adfcribi polFunt : qaalis cft«

cclebris U infignis confracernicas,

Domins «oftcac viigini Marix do

Paca •

r
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. - LjX. deSaCr
•

Pace,dlcata , in reglo Lo^pitalj fita,

dcuoto nobilium adokkcntum (lu-

dio ,& opcato Pacii eraculo cJarif*

iiina.

14 Q^Dibus, vliimo loco addo
, quid-

quki his cohfratcrnicatibus rclinquN
tur^fincdubiojpiuni rcliftum cffcjac-

quc ira oimiibus pis caufr pra:ro-

gatiuisfotc tradlandum, vt tcnuctuc

anulti quorom mciDmic Tiraq. in

prx£it.tra^atus de pia cauf. pag.

vcr^Ic. Itcm rcliciu fracernttaiibust

Qu£ fanc rcs dubio caret,cijni conf-

tcc , talcs fratcrnitaccs , nihil aliud

quam Diuini Numinis cultum , &
.honorcm(in quo vcra pictas confif-

.dr^cimio fuisfan£tu,cjuam in ope-

libuscharitacis crga proximcs pro(^

pjcereiitacenderc,& cxcrcere. Cuiut
rci,v]rraalias confraiernitatcs ,no<>

• rabilcprxbctcxcmplum Sanila:Mi-

fcriccrdict fratcrnitas in onibus I»u^

JHS RkC^i ciuiucibus , ac in omni-
hus ferc oppidis.cum facris illi ipe*

^alitcr sedibusdedicatis, ioterquar
lYlyrsipponeoiiscxcellicab antiauo

anftitutaifiracram numero abunoa^
quorum pars vna nobilium , ac Rc-
gnj proccrum

, plcbcicrum altcra,

aqualcs omncs m piorum opcrum
opcr^ ruoc.quamcxinftituto uudio*

fe,acfcdu]6nauaot^fed.in eo pocif-

£mum (anAa hxc Vlyfsipponenfif

icaceimcas celcbiis rft, & exccris e-.

tiam nationibus admirabilis valdc,

quod cum nulJos lubcat anruos rcd

ditus, nec , ex inftuuto fuo babcrc,

pc(sic,ijngulis anis miilia multaau-

j«oTiim numroonim m opcra pieca*

tis c?(pendir,cfuricntes cibat ,cpcrit

]iudos,comp||KtosfoJuic,in i^ecefsi-

tatibus fuis viduas vifltat ,
crphanas

dotar,curac infirmos , mciiuos fcpc-

]it,& pro mortuorum animiSjmiHa-

rumfunVagia illic inceflantcr Dco
oflretuncur.DcoiqueSao^ hMe&^

ofanSl.Bcclef,

ccrnitas, mifcriorum omnium yftlu»

ti maccr cll con>munis , & ampium
recepcaculum,qua* plurimis iioido»

nacis,ac Diutna prooidemia vbique-

relidis»iHc}rum nccef&iucibustcuiii^

ta.prouidcncifsin ccrrgat.

.
Qu6fii,vtfi,ccclclia:,ccntumrc*

lida iint,vt ca in cpcra pictatis cx- ^
pcndac,San£tx Mifericordia;cccle^

iia:,tam<]uam pcr anconomafiam vo*
cacas, icgacumdebeacapplicari,tc«

^uni.$.fcd iusquidci.i) cuiilc,in vcc*

licul.icd (^uocie$,inAit. de iur.nacur*

gcnt,& ciuil.& fcnccntixquam Fab.

& Angcl. ibi illius tcx. argumenca
ccnucrufic , cuius & nos fup. mcmi';

aimns.
£x iiis iwqae lllitd manifeftd c6f*

'

tacquid^uid nuic& alij| fratcrnira<«

tibus relinquicui , verc quidcm ad
pias caufas cHc rcli^um, vt non im* i

mcritomiran pofsimiis illoruopi- i;

jiioncm (nc dicam inopinationcmjr <

<jui,rclida fratcrnicatibus , non cflo f

sid plas caufifis reli£ka , inopinac6 fli-*
'\

sms,{unc opinati,c»iius reiplncimo^ r

& aiioquin graucs,& boni nomtnia
^

authorcsrciulit Tiraq, in d, prafac,.'

pia: cauf.pa^.j.vcrfic. cCtrarium ta-* i

nicn,ni(l fotfan, cgo,quidiIli duo» .|
ita fcribcrcnt , fcatcrnicacis nomin#
jocelliBcrenc»noB capioiaot fyi jOBi»^ i

poris £acetnitatct>de qutbos ita lo"»

qouncurinoncrancficuci medo ioAfi

noRii temporis^&ciuicatisfraterni"*

tatcs.dc quibus loquor, nam, hisrc-

Iklum , aflcrerc , non cflc rcii^um
pium,impium vidcrctur.

£t luecpro legis imellefitt ^ lc cS^.

cernentibos illum fiuis finc » gradoiib

Duncadpartesfaciamui. Quoniain.
Ycro Earc.hic )n rcpericnum<l7« i»^
tcilcclumfuum ad inhabiliratcm fu-

recitiili introdu6lnm rcftrinxit, vt
banc dcmum * ad pias caufas difpo'

atacibvs lex ifta amouerir>non iccio "

illan
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illam quieix natncali defeftu procef in dJ.li frater,ad fin.5|QS fequltnc ibi

£[r«qualem pupi]]os,6iriofu$,& men*
te captus habent; uos quanuis fupra

cumcomuni fcntctia probaucrim^,

lcgcmhanc dc inhabilibus non forc

intclhgcndam , Bartuli c<imcn> ^qui

communisprxcepcor,& iuris noftci

Aurigameric6 oiicupaturjreftigijsm
fa^redoidifiiciliorcs quz(lione5,quas

inprarfcnti circainhabilitatepcrfo-

nxrcfoluit,& dcindc rcliquipoll cu,

traftarc, pcropportunum duximus.

f. L PRIMi£ PARTIS
SVMMARIA.

1 13 ^/"^'if &f»f'ill* teft^iri tuqueSt, me
JL ddpua caufujKC , j! tiudiMfitpplut

& dijpctdtas «j^jiAi refoluitur nu,%.& 3.

*4 Traditur,neC cum tutoris authoritate pof'

fe pupiUum tefldri^cuius rei noua ratio af-

Jignatur,(^ cum Albertc.probutur^nec lU'

turalem obligMionm oriri ex teSlamem^

pupillijttum.

pupillis puhertatiproximis, concedi potefl

JacuUas tefiadi
, iuxucomttuefenteiiaco.

tra Bal.ys verh qui iudicio caret , no poteji,

7 R<» pubertMti froximui tejaripojii^

#. P R I M VS.

De impubere,acfuhcrtatiproximo,

P^»

Rimoigitur fciunt cunfti,

^ mafculuminorcmquatuor-

^
^ dccim annis,fxminam vcr6

-'V^it)^ mmorem duodecim, fquo^
impubel^s,feu pupillos dicimusjtef*

tamcntu faccrc,no poflfc 1. qua xcace»

fF.dctcftam.l.fi frater,C.quitcft.fac.

pofl.l.fin.C.dcteftam.miiit.§. pritc-

rci,inftit.quib.n5 cft pcrmiiibc.tcftL

€u alnsj.i3.tic.i.p.6.& a^udnosord.

Ji.4.t»fll.ln princetii fi ad pias cab

ias teftarf9e)int>Tt tradit Bar. hic ia

ufU^l^J^Jfxim* q.pffiiic«BaldJ

Iaf.n.i.& rcfertifequiCanoniftastidc

ttadiclarinl. rcfcripta, nu. ii.C.dc

prccib.lmp.offcr.Dccin I.fin.n.S.C,

dc tcftam.milit. &c alijs rclacis idcni

Dcc.in l.pupiliujn.5 ff.ck rcg. iur. Cc

eft comunisfcntctia , tcfte Andr. da
BeiTctisin repct.]iuius leg. nu. ^3. Sc

.

Panorm.in rub.extra de ceftam. n.f

•

ad fin. qaa dicunc cdmune alij quos
rctulic lul.CIar.in §.tcftnmctu, q. 5.

n.3.& Anton.Gomcs.in l.j.Taur. n.

z.ad fin,& Michacl Crafl". in Iib. rc-

cept.§.teftamccu,q.i7-n'5. poftoncs

I.udoa.Mo].vir rcJiffione , U emdi''

tionepr9clat9,deiolLtom.i.trad.

difput^36.co],5]t.in Hn.Quodetiaoi

de co impuberetraduc fup.rclati,qui

doli capax nt,in quo,fcilicct,maIitia

fupplcac ctatc , vc pcr Barc. Bal. laf.

£cftccum,Dec.Iul.Ciar.& MichaeL
CraflIvbUiu>.na& (Ipupillus, fag»cif

iimusfit.6r ucuci quadragcnari9,pra-'

dccifsimus,tcftari no poccric fccudfi

Bal.in l.humanicacis,col.7. f f Ofla-
uadiff^erecia.C.dcimpub.&alijsfubf

cit.Paul.de Caftro in d. 1. fi fratcr,in

princ.& in d.l.qua xcate,in fin.Vigl.

in ^ra(cerea*n.i.inft.quib.n6cftpei:

niifi.{ac.teft.ft Gom.m.d. I.3. Taor.;

a.a.Mol. d. difp. 8c col. f f. Qu6ficJ
Dixit autc glor in I.fcquitur,vcrbtf-

animupofsidcJi,ff\dc vfucap.de im-
pubctib.L6bardia;,Normania:,& Ro
mJE,quod doli capaccsfut,quod ctia

pueris Florcciniscribuunc Paul. laf;

9c Decin d.l.fi frater,& generaliccc

inpucris vrbanis, idnonunquaeue^
nire,d.gldirar a rgumcco fcripfit VigU
vbifup.quodad aliosiuris articulos

cric obfctuadu,n6 cnim Cvc cum fupj

citatisdiximus;impubcribusiudiciu

aliquadopr^ucnics quidqua prodcft

ad noc,Tt,teftamentfi fiicere poOinc.
Q^odcette,difficu]tatenon ci-

itt|Tideuivc(eiiiffl,in coocraheodd

fi. matri»
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LA.(^e Sdch/AnSLBccle/.

mattlaionSo,magiiaiD animi delibc* omnioo danum , nec fatkne pexfa*
racionem, & pramaiurumcofilium,

vbiquc rcquin. Vidcmus ctia, m cx-

tcri» contradibuSjConfcnfum, &: lu-

diciu inicrucnirc, oporterc , &i idco

ab impul^icrc, icgulariccr • cclebrari,
^

noo polTe ; fi tamen eft doji capax,

malitia(vtaiunc; rupplccastacem^at-

qneita macriinoniu,cfficaciccr con-

trahitjC.dc illis,in i.&c c. dn. dc dcf-

p6fai.imruber.norauit Philip. Dcc.

ind.l. firrater,in 6n. C. quitcftam.

iac.poir.pofl: Paul.ibjdc,n.3. Couar.

in cpitom.de fp6ral.t.part.c.5. nu. 3.

vbi n.5.tradjt, quis ciicacui proxim^

pobcrtatitquod &: ipfum cradic Dec
in d.l.pupillum,n.i. ft'. dc rcgul. iur.

U Bart.in l.i.n.6.ff^.dc noiintion.Co-

raf.lib.6.mifccll,c.2,5. Prxtcrca.pro-

ximus pubcrtaci>& doli capax pupil-

ltts,ex omnibus contraAibus ob 1 1
-

tairiiaturalicer,iuxcad.l. 1. in Bn. de

Bouacion.l.fi pupill^ ff.ad leg.Faicid.

ctim alijs,fccundu gloflaf fcnccnctam

in d.l.i. & in 1. pupillus.ff^.de regul.

iur.qua fcquitur ibi Dec.in fin.Barc.

in d.l.i.n.7.Paul.de Caftro, in d.I. fi

6atcr,o.5.& in d.l.qua a;tate,in fin.ft

laf. in 1. iusiurandu quod cx coucn-

tionc,§.pupiIIus,n.io. ff*. de iurciur.

$i comunc fatcturdodus Lufitanus

ncftcr Franc.dcCaldas in l.fi curato- .

rchabcnsjvcrb. cum noabfimilis, n.

^S.in 6n. C.dc in inccgr.rcftic. mio.

Dcnique U <x de]i&o, doli capa-

ces impuberes obligari» conftat, d. 1»

pupillu,&: ibi DeCiO. |. l.iropubece»

ff.dcfurt.§.in fumma,inftit. dc obli»

gat. qUcT cx dclidl. nafc. Quid igitut ^

cft in caufa.quod in adibus , in qui-

bus,pupiiJo,iio folum raticnc pcilor

nx.fed etiam bonoru , ingcs comor
dum aut inc6moduro obnenire , po^

tcft,pra:roacuru con fil iu m,9tatis im-.

pcdimcnto prxualcc,in viiimx vcro

Yoluncatis oidinatione,qua:«oulJun|

naf,ncc bonoru pocuit, pupilio affxrr*

rc, imo ci pcrqua maximc viilis cf-

fctjli ad pias cauf.iscnec , difcrccia*

nimi iuaicium,nihil vaicat^

Huius cgo reicaufam,& ratione»

non aliunde qua cx rcfoluuone ad
6nc pr^fationis fuprafcripta collig^.

£ft crgo racio,quod cuiugalis foctc*

tas,& c^rcri coiraflus , ipfo iurc na«
turali,gcntiu,vcl ciuili copeiuntho-
nnnibus, animiiudiciu habcntibus,

ficttticiu{d£mris prxccpco copccic

i11is,lioncftc viuece» alccru nd I«dt-
re,iusfuu diiquc cribucre,!. lufticia»

§.iurispr£ccpca,if.dc luftit. & mt.tjf

§.iuris prxccpta,inftic.cod.titul. vn-
dcciim hxc,hominibus,gcncralitcr,

non ptiuilcgio, fcd luic compctanc,
niroiru,flcis obligctur pupillus, cui,

animi difcrccio ineft , & fic , cui, ea
exercere, ince c6peut: Ac vcro ccfta-

mentum faccre ,non iure , fed priui-

lcgiolcgis, hominibus datum cifc,

fup. rcfoluimus
,
qun: lcx,priuilcgio

iuo , gcncra^^tcr. pupillos cxclufic

quia nuIlu,coru animisiudjciucitp

fic cnim de eapoertli «tate,prudeiir?

cibus vifum fuic , vtin plurimis Im
rifcdfuItoru,Impcracoru,acSumor9

Potificu refpofis lcgimusrvndc, Icge

duodccim tabul. prudcntu intcrprc-

cacione , fic coanguftata , cius xcacis

bominibus,tcftamcniQf4cerc,no li*

cet:PnutIegioitaqup quoda Icgend
habet, nemo quantucunque ptudenf
\ ti poccft,quonia, nopcudecibus,fc4

puberibus,rcftari,lcgcdacumeft, l
Qna raticnc,cum pupillus,intcr*

ccdete authoritatc tutoris.omne nc-
gotiurc<5tc gcrat,ctia,fiexco cbliga-

ri,concingat,vt in J.impubcres, ff . de
author.tutor.§.pupiIlus,inft:.deinQC.

nipul.& inprinc.in 'l^fQuodfialfjs^
inftit.illo cic. dcauchor. cucor.tefta^

^Otu camje^ quaiiis,ad£ttu cori s aur
' tboiius,.
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Trim*

ihoritas,raccrencauir,vtprobac. I.i.

vcrlic.nam ficuci,ft.tic cutcl. &: Barr.

in uoQra ]. i. x.quxil. prima; c]ua:[h

|»rincip.cuinaiijs rup.allcgacis, ficuc

criamcuracorisamhontas afiquiia

requiricurin adulco ccdance, I. Au-
rclio,§.Caius,K ibi gloff. i. & Barr.

fF.dc Iiberat.legar. 6i craduc Doftor.

in I.i.§.fuic qua?ncum,fF. ad Senacus-

conf.Trcbclj.tcllclafoo.inAuth.in-

grc(si,num.3.infra,boc cicul. & Go^
jneCin d.l.j.Taar.oom.;.

£t fanc liccthocvulgarc & indo^
bitabileiic apudomncs , cius cameA
ratio non ita peruia cft, primo enim
ca.vcra no vidctur,quam pofuitglof

favcrb.non pocuit, in 1. nfratcr, C»
Qui ceftam.fac. pofl. quam fequitur

ibi Bald.& Barc.iiidid.l. Attfclib §L

Caius,diccs, oihil prodeile aftui au-
thoticaccm cucocis,qaado cius ei?ec**

tuSjln tcmpus poft mbrtcm, & ficin

tcmpus finica: tutclae confcrtur , ar-

gum.l.quod fponf;?,C.dc donac.anc.

dupCQu^ racio ,fvc dixi^ vcra non
•viaecQr.eceaiin fi cuu auchoricace

tacoris, minor , cam aliquo negotifi

•g^rat, ica vc pofl inorcem fuam inci-

piatadl!o,non dijbicarcm, valcrc co-

traflum,ita cclcbratum,&: ex eo c5-

tra pupi lii ha:redes incipcic a^ionc^

iuxta l.vnic. C. vc a^tion. ab hxrcd.

•ft c6cra h;rcd.incip.l. fcropulofain»

C. d^cootrah. &: commic. ftipu].§.

^oftmortcm, inftic. de inucii. ftapu-

Jacvndc &fiefFcclus contra£^us, in

tempuspoft mortcm pupilli confc-

ratur,valct,cucorisauthoritatcinter-

cedecc; Ncc cuDCobftarec rcgula dic

txl, quod (ponf« , quoniam ea pro-

didit, quando omnis prdrfus effec-

tilSX{al ex siCtu. producicur . in ccm-

piis inhabilc confcrtur.fccus crit , fi

in tcmporchabili, in quo fic &{\us,

aliquisapparcat eius cfFci^us ,liccc

cxccutio lilius in umpus inhabile

fart, i; ' 26

conferacur: Quod in propofitocafu,

manifcftc dcprchcnd-.cur
, nam ^ il

cxccutio contractus,in [cmpus hni-

tx cucelac conferatur , tamen de fui

natura , concraAus ftacim valec , SC

iocercftpupilliviaencistpotius poft

ihortem fuam qu^m ancc , aftionem
oriri:Similiccr&: dc teftamcntodi-
ci potcft , n.im fic fi cius cxecurio,

morce pupiUi incipiat elle , tamcn
ciui viuentisrforce inrecerac, facere

teftamcncutt , cum propccr aoim^
vcilicacem,Cttmeciam proptcrhono-
rem pcrfonje ,acque id^6 videbacur,

hunc a^lum poffc valerc intcrpofica
*

authoritatCjtucof is, cui
, principali-

Ccr,pci(on^',acdeindc, ici piipillaris

i»iraincttmbic,$.ad ceriu^r. tcmpus^
9eriic.certaeaocemi8r ibi-.^lof. vecbb i

pcrfonX}inftir.qui ccftam.iutor. dach
pofl'. vnde, prftacam glofta^. Barctt
Bald.rationcm noprobo, Nccctianji

cam quam pcfuit Paul. in d. 1. fi fra-

cer,in fin.& ibiprobac iaf.num.i.di-

cefls,cam aachoricace cutpcis, pupil-
Jum non pofte yCeftameiitum lacere^
qaia vlcima voluncas non debec , eX
alieno arbitriopendcrc , iuxta I. ill^

inftitutio, fF. dc harrcd.inftir. Qua
ctiam, ratione , filiumtamilias , & d
mortiscaufadonarc pofsitciimco-
lc0fiipacris,non camen,eo cofencie-

«e,teftari poire,fcripfit glofta finaKia
fin.inlicna6,Cqui tcftam.£ic.pp(r.

.qnam racionem, laf. ibi, num. 9. ia
. princ.vcriorcm,&; comuniorcdixir.

Scdquod atunct ad |>upiIlumdo

quo raodo agimus, (nam dc fiiiofara,

poftea agemus; hzc racio impro-
priavideCQr,|$rsrfercim ftaoce rqcio-

Ac,qua Barr. & comuniter Dodlores
tradideriit in d.I.illa inftitucio,& fe«
quitur Coft.in c.fi pater i.parr. vcrb<

pauperesnumer.5. de tcftamcnr. in

6.pro inualidirate illius inftitutio'

nis> ^ws Tkiia rolmit, qua idco no va-

£* lero
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lcre,dicunt,qui'aTitionon cligcntc, fefaculwtcm tcftandi pupillispro-

nullus inucnirctur hsresinditutus:

qua? ratioprjcfcnti cafui non adap-

tatur,& idco ncc illi pro rationc ada

ptandacritdccifiod.l.illa in(\itutio:

prartcrquim quod in pupiUo pubcr-

tati proximo ac doli capacc , infuffi-

cicns ilJa ratio apparct , cum tunc,

et fi tutoris authoritas intcruenircc

in ic(Vamcnto,i]lud tamcn magis ab

ipfius pupilli,quam a tutoris at biirio

pcndcrcjdiceretur.

Quarc his & al ijs rationib^omifsls,

dc quib^Hotom.in §.i.inft. quib. no
• cftpcimiir.fac.teftam. cniitiation. i.

& ibi Pichard. qui'illum rciulit,nu.

final.qujE pupilli ipfius propinquo

lumeius pra:iudiciurac<nccinunr,

5 tnagis ptcpriam , & comgrucnicm,

ex Tup. di^is dcducimus rationcm,

cum cnim contradus cclcbrarc,iure

proprio competat pupillis , meritd

^uoad eoium valtditaicm, tutoris

authoritas prcdcd , ctiam in pra^iu-

dicium pupilli,vc in d. pcinc. inllic*

dc authoric.tutor.cum fup. allcgatis:

tcftandi vero facultas,cum, priuile-

gio compctac hominibus , &: pupil-

lus,eo (It a legc cxclufus , rcde dici-

cur,non magiscum tucorc j quam fi-

nctutore pofic tcftari,quia,inquam,

teftamcnti fa£lio
, pupillis conccfla

noncftjvc dicic lulian. rclatusab

Vlpian.in d.I.i. vcrfic. nam ficuti,fF.

dctutcl.& ration. didrah. porro (1 a

lcgc,conccira non c(l,tutoiis autho-

ritate introduci nd poiuit, quia ciim

publici iuris fit,priuatorum confcn-

fu dati ncquit,].3.fF.dc teftam. Vnde
iVlbcrici fcntcntiam probo, in 1. fra*

ccr a fratrCjCol.y.fF.dc codifi. indcb.

vbi addit , ncc naturalcm obligatio-

.ncm,cx teftamcnto pupilli onri-

6 Quaciiam ratione ccncludcntcr

probatur opinio illorumDo£tor<qui

exi(limauccunt,(lacuto pcrmuti pof-

ximispubcrtaci,quod ccnucrut bart.

in l.fi qua:ramus,nu. 6. ft.de teftam.

&; ibi fciibcntcspoft Qum, & Cano-
nifta: in cap.z.cxtra eod.tiiui.lccun- -

dum lafon. c[ui candcm opinicncm
fcquitur, in l.rcfcripta , nu.fin.C.de

prccib.lmpcr.ofi^cr. U in l.fin. num.
S.C.de milit.tcftaro. vbi Dcc. pro-
batnu.9.& lo.idcm Dcc.in I. pupil-

lum,num.fin.ff.dc rcgul.iur. Vigl.in

§ pr^ierca.n.i.lnftit.quib.no cft pcr
miffac.tcftam.Anicn. GonKS. in 1.

3.Taur.n.4 & cu Eart.trafirc c6mu*
nitcr Dcilor.firmat Bcncd. Capr.in
tra^^.rcgul.cocluf loi. n.30. quc ic-

fcit&: fcquitur Micb. CrafF. in lib.

rcccpt.§.tcftamcntu,quaft.i7.nu. 6,

& rurfus qua:ft.zo.nu.3. vbictiaco-
trariacomuncrcfcrt cx Viuio lib. U
c6mun.opinion.vcrb.pupiIlus,nu.7,

Atque idc6 ctia cofuctudinc id effici

poccric^qua-^lcgis habcc vigorc,iuxta

1. dc quibusjn fin.cum ibi notatis, fF.

dc Jcgib. Quare ide de princ^pe di-

ccdu crit,vi,fcilicct,proximo puber-
cati,& do]i capaci , tacultatc teftan-

di pofsic clargiri, quodfup. citatie-

xiflimarunt,& vltracos, alijquosre
culicGomes.in d.I.S.Taur.num.^.in
quc>ciim n.pra:ccdenti,hanc fcntcn-

tia probat,& Molin.d. difputat. 13^.

col.531.ad fin.aducrfus Bald.contra-

liaafTcrcntc in l.vnic-n.8 j.-j^f qua-
ro,quxfint cxcpla,C.dc c6feff. Cui»
fentcntiam nequicquaconftruit,fecl

magis dcflruitdi^Val.final.C^dc tcf-

tam.milit.quatenus ibi narratur.an-

ciquisJcgibus id pcrmifsu fuiffc pu*
pillis ,tribunatusmuncri prifcdi$:

Quodde pubertatipioximis intelli-

gcndu cft,naproximisinfantia:,cum

c6ftcr,cos fcpcr fcnfu catcrc,ncc Icx,

ncc princcpsjfacultatc rcftadi potcfb
c6ccdcrc,vt fcnti ut fiip.diili Doilor.
& ccnftat cx lafin d.l. tefcripta, nu.

fin.



^n.& Decm d. li fin* ann. lo. qiiia

func rcAe iltcicur» Jegem, & princir

pem^iicfeftum naturalem ,qui (cm-

pcr i js puctis ioeft, fupplcre, d6 pof-

fc:Non fic dc proximis pubcrtati, in

ciuibus non fuppletur quidem natu-

dcfcdus.pci Icgcni, aucprioci-

^cm , teftandi liceocum conceden-

tero/ed magis » in IwiQfmodi arcatis

pucris non ade()*e,declaratiir : Sicec

jeniok lcx pqficiua» cam feofus ftabi-

litatcm , in dccimo quarto anno in

jiiaribus,& in fiminis in duodc-

cimo incipcte,prafumpCt,& ficpr^-

fum| tiue (latviCjica & aoce ea xcace

pr^ucntretal^ (enfus& animi ftabi-

iitac£,potuic, ftxlu mcrc,& ftacucre.

Atque iti collitur dittculcas dc ].

cum pfa!tor,vcrfic.n6 aurem omncs,

I ff.dciudic.&alicrum iutium.m quir-

Jbus craditur,pupillum,Katura impc-

4iiHm ciTe f^ucoiam libcre quidem

J^emuf» legem.linmananL» imgedi*

l&.entum na(uc9P;.^i^cij|^Qn. pQflc»

>il4;t&m iUudia pupiliis nacurat ii^r

pcdim.enrnm ,non ip/Ius natura; vc-

licatc, fcd lcgis pctius bcncfundaca
' .prifumptionc inducitur, atque idco

|)ra:fumpticnem fuam,(icuclcx t illi

\pucroru a;cac.ia ij:^ & paui,^ ciceripri)
' vcl vltcrior! pixigere Ppteric,pfouc

jCdmodu vifum fucric , I. noeft oouu

J.dc quibus,ad fin.ff. dclcg.§.peniilc.

Joftit. dc lur. natur.gent.&: ciuil.

Conftat igiturja lcgc,confuctudi-

ne, ve^principc jpupillis proxirois

|}ubcfMuu » teftanaifacQJtatem pcfto

conccm|1^4^auiem poile Roroanu
]|^i^nuficcm*i)|Q|)acbis indulgerc, ce^

'|j|ucrunt plurcs relaci, & fccuti a laC

Autb.ingrefsi,co).x.num.ii.infra,

hqi: titul.& a Couar.in c.z. num' lo.

^^c Hftam. SimoD.dc Pr^cis in uajp-

'ra^.de i|i|ero|:cc,iirltim.vol^ U
intccprc^!|^^^

tio proKima pjccedenti , fe fe tlSkn»

dc rcge pubercati proxirao, an iarfi

Ccftaripofsic?m qua,nc6munis fen-

lipocia cenenda cft,qux babec , prinr

cipcm ,
Icgibus pomiuisfolucu cfTc^

pcr 1. princcpslcgibus ,ff. dc lc^ib.

cum alijs,quibus ciTc communiccr
xcccptamfeoccnciam cam a Tbeo«
Jogis quam i iurjs pcncis « ceftfCur

ti(3)ilis Mendo^a lib4.iiifputation^

ad ticul.dc pa^c.54l(filg%|»cricvci.>

quc affirmandum .principem , doli

capaccm 5<: fi intta pupillaremxca-

ccm fit conllituius,iurc teftari poiTe,

(Iquide cooftac, cx craditis pro refo-

lucione prsecodcncis qnacftionis , hHc
pupj^llaris fCa|isprs6nicione,& pra^
criptionem^x qua, ccftari incipiun^

bomines, legis ciuilis cfle, ac proin-

dcjccntraria Icgc.ccnfuctudinc , ac
principis priuilegio pcilc immuta-

fi,vndc,fiprinccp$^cgi}»uj|f)^fhbu|

eft fo]QCUs,iinc dubio^ea nonobftanj^

te^quoe^iominibus nopdum quarfiif

dccimum aecatis aniitt9) c^cedcnri-

bus,teftandi£acultaccm ncgauit,ce|E|

tari liberepoterit,cum pnmumdo^
Ji capax,& ftabiUs iudicjj iic.

: '.Ih^^^ Av^.^^/^^^ comuoe magis
.plaoeac c^&aria M£doc.opinio.d.nj
a8.crad£cis>princip4, fui s lcgib» iq^
ncrj,pro quaopinionelatcA: neiuo-
fccdtcodicibidein numecisfcquec.
antiquitatis memoria altius repcrita

pro intclleftu diQx 1. princcps lcgi-

}]^s,ff.dc Jcgib.l.jpig04 vox , C. codf

siuU Ix^ impe^lpoi C de tcftam»

ijpibus uaditur^rincipejegibu^fo.

lutu cSefiJm^piL ifta nobilis ac etm^
diti viri opinio concra comunc ma«
gis placcactuc in quqft.ncftra dice-

du.crit,n6po{rcprincjpc , pubcrcaii

proximu,& doli capacc,iurc fuotef-

.cari,taqua l^gibus prohibtCU,qu9n5.

jufipQberib9£iAis teft«np6rniictfi«

^ar^Ki9lp^fljitrccurrp^aclfpecial6 '

£5 . priuilo«
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priuilcgium,quodYximuscuincom. nitonsauthoricatchi , ad (eftftmentt

tnunircntcntia aducrfus Bald.pofle,

pubcnati proximis , ac doli capaci-

bo5,t6(Undt liccnttam indulgcri, 8e

iiioe buiuf priuilegij c6ccdcndi, ma-

goaft vrgcs ratio vigct in rcgc pro-

prcr cius tuprcmam roaicftatcm » ac

icgiam dignicatcm.
' Hcd cunc quia ule priUilcgium,

apn, nifi arcge ipfo poceft obtineri»

vidctur dicMom,qo6d eoipfo qo6d
kcn pubcrtact proximos teftetttr,pri'

oilcgium fibi arrogct,quo pofsit tcf-

tari,nam niliil mtcrcft , volunta-

icm,vcrbis,aut faftis dcclarare,!. dc

quibus,adhn. fF. dclcgib. ptarfcrtim
qudd bzc incerpreucic debet affo*

nai^oe aliis,fi ioterj»recen)ur,princi-

pdm io ca xcate couitutum , lurc fuo

mffe^teftatuni , veluti legibus folu-

tf3 ca intcrprctatio cligacur qua ma-
giscoriuac adus quam qua valcac,

conirarcgul.I.quocics,in t. ft.de reb.

d«ib.& L).ffidefeftaffi. milit.

- Et fan^fi de rcge loquereffiur,qoi

tiikt prioilcgia', priuatis conferrc

poflTec-iDOO dubic dicendura forct,

ide quoquc priuilegium,fibi ccnccf-

fiffc , vidcrijCoquc vfum,tcftamcntu

kci(Tc:fcd nos,de rcge pupiilo loqui-

inar,quem,conftat»io ea setate» ctm
rcgni gQbCfOfifione,fub poteftate,6e

aMiniftratione cucoris efre,cucQre-

qjttfipfam,iiomine fuo , & canquini

regis tucorem, omnia priuilcgia , 8c

rcgia diplcmata,qu2 vulg6 prouifio-

nc$ dicurmir,folcre,cxpcdirc,vt tra-

dicFrancifc.de C*l4*lKiM6fflffieil^

ntx^lB,i^tM^m babciiis, verb(^

^c»iMWi|iib.ii8.C.de in iotegiV

tUkic.ffiibor.^ndenecefliB erit eztai^

Tc talc priuilcgium, tutorio noffiitie

emiirum.vc rex impubcs pofsircfeftai-

n vi pruiiIcgij:Ncc cunc di6ctur,vl-

tima: voJuntatis adum pcJere a voi»

;iliatace ctttms>iauc .^cnique ipiiift

6iftionem quidquam valere, cbntri

id quod rup.rcfoluiffias,n&m in pri^

fcnti ceftameotum tegis noo pendec

a voluntatctutoris,nec cius autho->

ritas.ad facicndum tcftamcntu cxi-

gitur,prout clt authoritas cutoris,fed

folum,prouc cft rcgni gubernator»

piiuilcgiumconcedit t quo rexpo-

bercaci proxiffius ceftari pofsic ,&ut
cuilibec alij popil10,10 qoo , animi

iudiciumprxueniac artatcm , iuxti

prxcedeocem xclolutioncm pocccic

ciargiri.

§. SECVNDI

SVMMARIA.
X "11 Onitur conclMjio,quodprodigus , cui

. JL tonis inttrdidum til , tcilamcntum

fuennan potenjeddi rMomdMU^
Ut»i&ixpnlfaqwrSdMm^ldsfa^uuWg

& itclMMu r cx Vlpian . infrAgmenumui^

Excitaturdijficuitas ,ob quam ud^ttti^

bodie pofe prodigos tcHari^fy' refoluitur,

^ Traditur,qunftt vereprodigui , ex Arijlot.

O" d(clarantur quadam lurifconf, verba

inl.i .f['de curatorfurioi, (r in I, bis qui,

S DianiPmtjinJin.f.detmr. &ciirM9r»

dMjhhiu

5 Traditur.pofiiiti kann krdtam hnutnm

tinfnmftimm , qu£ dimrfam connituan

fpeciem a prodigalitate, pro inteUi^ligjk

regi^ LujitanJih.^.titul.fnal.

6 Probatur,di^m l.regtam f de viduis pro-

•f

' i^wmt0qui,ninerfns Piuil.& Caldas:

pro quo expenditnrttxnffglH,44it,l9^»

YTr^dttnr^fiimgiifuiu tifuknrnitau*.

'4^odia.tituLfimil,itumMMd dimiu^
tratione bonornm,pofie teffari,

8 Afsignantur ratienes ob qvas ordinat. in i,

ttt.jinal. magisde mulierihus viduis quam

debminibus,& denon nuptis latafuit,

p TrMttniuerfui Pimi& Caldas, ordina- ^
''4t^iaK,iit'i,tib. 4. tituifnal. nonconn^ri

jdkm
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. cim CAfMj.&mUtri^, i$imm»T.fumf

10 QsorutHUmfcnfus twttAeUmam Sct

y«rU,Iuxuria.

i j Prohmrydt^m l. Kt mulicrijnon loqui r»

tnuliere prodiga:& traduur,^id ittM U"

gc importet ilUdiHiofit,
^

xz Cdmunis afftrtur intilhSmaJLi.LSimB'

luri^tm emtU^fU, mmnxt^UHwth

D^iiffatKt iNCrr tnSkrtm, luxut iofl ri'

Mtmm^tttenus caufa , autfolius lihidinit

caufa, & inhocfecundo cafu intelligitur

iJ.Et mulieri^.dteurator.furtof. &iiU'

nur. 14.

15 UmitaAir d.l.& mulieri, ftnM proctiat

iitwh9 Uhiimfiief amfliMirsrtfrueim

• fukmnupfirmit:Q3pimitemlaemmtgmh»

traditurnum,l6,

TJ Dcfenditur communis fententia afjirmat^

prodigum,ad pias caufas teHari non pojfe,

18 Traditur aduerfus quofdam , prodigum,

nec inter Itheros po^e teftari , &aH eipofi

ftfteriexemplarisfihJHtnth; & flmdie

froiifft,rimifihitr$Amtir,

"Iff^ Pr^pomturqu£ilio,atifrodigus cui h&^
'

' wtrum adminifiratio interdiBatf, pofsit,

ai emphyteujim nominart, ante refolutio

'"'

atm prxmittitur^non honawferi illationc

• iepr^fintationefuifaiUapuptUoyfiuek

V frodigo , ad nomimiiii^elapfyteuft,&

^ur,qnii]fi^ pupiUus nominet vt

l^fih tramferatur in nomtnatum yfiui

\inn rti ttpus pofi mortem yfemper erit

'-^'
recefaria iudicis, & tutoris «itWtMVf d*.

^^.ident.in
•x

• j.

i. S EC VND V S- .

• DcProdigp.

l^&^^K*/'^ lKcr,quoniam isciiij

< bonis interdidu cft,

in multis uiiisparti-
"

biis aquiparatur pu-

pillo
,
confcqucntcr

prodtgOjCif^bO^

lAs intercfidiili ctfc6 t6nftac,'

cum,tc{lamencum faccrc,non poflcf,

cx l.is cui lcgCjft.de tcftamcnt. §. it^'

prodigus,inibt. quib. no cll pcrmiflr,

fac.tcOam.fi^probac rcgia J. Cand-
\x i3.citul.i.parc.6.& Luiicana oidi^

'fiac.]ib.4.ticttl.8i.§.4.

De racione cameB valdddabiMk
Gomes.iri ].3.Taur.iium. 14. 8: caik^

dem id,animi,& iudicij defeduitci^

buic,ex prodigalitaCccoJlc^lo.qucnl

dcfcdum iudicij in prodigo c(Ie,plc-

tique interpreces dixcrunc in d. 1. ii

€Ui lege,tt ID l.iircu^iM>iibiiSdtf

bor.obligac& Loriotdcrceftaineuii

axiom. 5.& ica, prodigu , furiofo fv-

milcm efFccradic Frantifc. 'dc Cal^i

dasin J. ncuracorcm Jiabcns , vcrb.

Ciim non abnmilis^outr. 6. C de m
incegr.refticminor. & dcniquc pr^
digura,t6ftatiientuM ftib^ nonpo^
Cejquis^ non habet eotifSdfridi , itri^

pfit Didac. Spino in f|ittcuIo'tdftfei>

inent.in glon.rubmo.ptitt.ibum. ij^

Quarratioprobari vidctot ex l.i-<H

dccurac.furiof.& 1. hiiqUi, §. DniUs

pius, fF.de cutor. U ciicacor. dac. ab

his,&CCCi ^ •
•*»• '«

^digum t iudicid & imdliau i^
rfeci^yifairiiAie pucem' , 'prbdigalttaft

enim,magis aoimrvitium qu^m in-

tcUcftus dcfcCtumargOit, &: Kiivi'

daucflOuOs VlpknjncU Diuua

£4 Bkhi
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I.i„s.!n fin.lbi , »5« i,.." «flfr*«« '""'^^'"J'''-''*"

itoj«f4W i> qui quU ad bona ipforum perti-

ttct,furiofumfaciunt €xitum,&C idcm lurif-

conf.in did.l.i.ibi , & tandiu frunt am^

bo in curatiort,quandiiivclfuriofus',JanitatCy

TflilU fanos mores rcccpcrit. Quibus vcr-

bis prodigalicas.haud obfcurc ,
mo-

rumpocius quim ludicij corrupcjo-

m adfcribitur, idquc manifcftius ap«

parctcx formu]a,qua,prqcor, bono-

rum adminiftra[ioncm,prodigisin-

tcrdiccbat, quam ftacim rcfcrcmus

cx Paul.ljb.j.fcntcnt.titul. dc tcfta-

incnt.vcific.Monbus:fuiiofusenim,

bona , finc confcnfu difsipat ,
cum,

fcnfu caccat, prcdigus itcm difsipat,

fcicns tamcn & confenticns.fcd nul-

la,rci,temporis, & pctfcna: confidc-

rationcpra^habita, &idc6 qu6dad

bona ii lorum attinct,n6 furiofi qui-

dcm funt ,fcd furicfum faciunt cxi-

tum ,vtdixitlmpcrat. Pius,reldluS

ab Vlpian.in d.§ Diuus.

Practcrca , fi prodigo corruptum,

aut impcrfc^um cffct animi iudiciu,

ilcuiifuriofo , & pupillo Cquibus, in

iurCjRon raro xquiparatur) tcftamc-

tum quod f(fcillct,cum iam cffct pro-

digus,antc intcrdi6>am tamcn bono^

rum adminiftrationeni,vcluti furio-

fi,ac pupilli , ncn valerct proptcr lu-

dicij infirmitatcm,cuiustamcii con-

trarium probatur in d. 1. is cui Icgc,

& in d.§.itcm prodigus ;& ita tcnct

glofl.i.iii d.I.is cui legc,cjuam, com-

munitcr apprcbatam dixit Arctin.

ibi col.i.vcf fic.in glofla pofita, tcftc

lul. Clar. in § tcftamentum .quaft.

35.num,i. & Michacl. Crafl". in Jib.

rcccpt.fentcnt §. tcftamcniu, qu«ft.

az.idcm tcnet glofl.in d.§.iicm pro-

digus,& circa bonorum adminiftra-

tioncm glofla in d. 1. is cui bonis, fiC

alibi,con-,niunisvtpcrlaf. ibi nu.

pcftAlcx.nu. 5. &cumpluribustra-

dit Cald.d.vab.-ftum non abfiflu|i$

num.7.QuaratioDC,prxdiaa raiio

rcfte confutatur a Connan. lib.^.^

commcnt.c. 4. nu. n • propc fin. Pi-

chard.d.§.itcm prodigus.numcr. 10.

vltraquac ,
manifcftcccnuincicurcx

Vlpian.in titul.dc tcftamcnt. ftainn

rcfcrcndo.vbi diucr(aro afsignat ra-

tioncm in furiofo,ac in prodigo , ob

quamtcftari nequeant.

Quarc ,
pracdi^ta & alijsomifsis,

dcquibusPichard.d.nu.io. cumfc-

qucnti,prohibitioni$ iftius ratio vc-

la.cacft, qua: lcgitur apud Vlpian:

irfragmcnt.titul.de tcframcnc. vcr-

fic.Mutus,in 2.. vbih(EC func vcrba.

Muius,furdusJuriofus,itemqucprodiguSy cui,

l4g<,bonit interdiHum cil, tepmentum facerc

mnpofunt-.mutus ,
quoniam verba nuncupd"

tionts loqui nonpoteiljurdus, quoniatn ferba,

/amiluemptoris exaudire non potcjijuriofus,

ijuoniam mtntem non balct,vt tejlari de ea r^

pofsit,prodigus,quoniam commercium, i7/»m-

terdiaumcjl,& ob idfamiUam manci^r^

nonpoteSi,

[ Pro cuins cxplicationc aducrtcn-

dum cft,qu6d olim tcftamcntum fic-

ri confucuit,pcr a:s,& libram,& crac

fpccicsquqdam alicnaiionis.ncm»

pc.ima^inaria vcnditio,vt rcfert luf-

tinian.in princip.inftit.de tcftamcc.

in vcrfi. Acccfsitdeinde,vndc, cum,

prodigo,bonorumfuorum alicnatio

intcrdiila cflTctjVt conftai ex fup.dic

tis,&cxformuIaqua ptartor in id

vtcbatur,rclata a Paul.lib.^.fenicnif,

titul.dc tcftamcnt. verfic. Moribus,'

\biiMDribus^nquk,perpr£torem^bonisin-

terdicitur boc modo,[Quando tibf ^nafoterm

*na^uitaqui,inquitia tua difperdis, liberofqui

tuos,ad tgefattm perducisy ob tam rem , tibi

dreycommercioque interdico.) C onCcquctiS

ciacprodigum tcftari non poflc.qui»

proptcr bonorum alienatioocm,fibi

ptonibitam, imaginariam illam vc-

ditioccmcclcbiace » noo poterat;

^uod

»
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9ritH. parU f 1.

quod non obfcure fignificauit VI-
j^ian.vbi fup.diccns ^prodigus, quonum

dieustcfUinencum 6ccre. non po^
rcit,quoniam illi,bonorum alienaclo

^ intcrdi^a eft , &: ob ib hxrcditatcm

ifcndcrcnon potcft,nam , familiam

inancjparc,idcmcft,quod>hxredita-

teni vcndere , vt expte(S6 decUrae
}tt$tnian.in d.princip. inftk» detef-

cam.in verficAcccrsit demd^, quait

iic,prodigus,non quatenuseftprodi-

gus.fcd qiiarenus adminiftrationc

bonoru intcrdidus, tcftari ncqucat,*

Pro quo etiam facit icxt.in d.§. itcm

sdmmBrMm htttrdieU </f,lnftit*qtttb.o6

t(i pcrmifT. fac tedam. vudeontur
iex regia Ludtaoa d.lib. 4. tttul. Sf»

$, 4.ibt,n«m i> prodigo^a qve he defrfi,&
Ibida a admini^ra^uo defeus bcitit

Ciim vcrotcftamcntum.pcr acs &
Jibram^quod pcr camfamiltx man-

. ci.pationeni,hoc eft i imagiiiarift lidN

reditatis vcnditfonem ficri, conTuOf
tiit;po(lca,in vfu cire,defierit) vt tra-

dtt IXiftin.in d.prtncip. inftit. dc tcf-

tamenr. in prodigo , vcluti iam ccf-

(antc ratione , tcdandi prohibitto«

^pefTarc videbatur « c6 magts qudd^
cbm ratioadminlftrttionis iiitetdi<«

cendx^^cuijpQftea curatorisdatiofnc

eefsit,vt pcol>at.l.i.fF.de cufacor.fii'*

fiof.^ceflet in caofa tcft-amcntorum,

cius cfFc£lus ccirarc hic debuic

iuxta vulgarcs rcgulas : legimusc-

iijtm,Iinperatorem Pium.curatorum
confilio,& regimine,ptodieisfubao-!

niHCe , ne propter eti^m Bonotum
di&ifacionciiomiferam cgefVatem

laberenturl.his qut,§.Dtuus Pius,fi:.

detutor. & curator. dar.ab his,qu«

egcftas non potcft,in mortcncibus

coniidcrar
i , aut etiam in iam mor-

liii&ftcmpui cnim pQft.inortem»ter*

.

tamcnti ordlnatio rcfpictC)Cumne?

,

mo.non rcucttatur cgenus in tetr$

iuxti illud lob.C* unndus egrcjfusfm i$

VMTtf «tffilmtdy &Mdus rmruf ilhe» •

Sccundum ha;cigitur,pfodigUift

faltcm hodie tcftameticQtaccrepof-

fe,vidcbatiir,bcnornaiintcrdi£kion<!

non obftantc , cuius tamcn contra-

rium,exprcfle dcciditur in d.^.item

prodigu5,inftic. quib. n6eftpermifl«

fac*tefta.m«comuip*diftis«U lcgibtts

.

Quarc pro folutione aduertendil.

.cft,qu6d lcgecnii]i,non foliim tcfta-

ti.hominibuspcrmtflumfuicfcdctil

corum fucccfsio»quand6 moricban-

tut intei(ati,pro]dmisagnatis,& co-

gnatisdeferebatut»vttn prmcip.le
toto titul.lnftit.de Jcglt.agnat. fuc-

cefl'.&: Inftit.dcfucccU.cOgnat.l.^.S;

dc i llojfl.pro Sociojl. lcgc obuenirci

ff.dc verbot.fignificat.cum alijs : id-

que oaiutalis ratio fic exigcbac,qtia« <

dobotauubuside te Htapoft mottem
fuadirpon«t<^petmittebatttr,Bf noni
yt vacandawiatptimo occupanci-

dcferebantur,quod tigcr iurispoftu-

labSt ante permifl^am teftamcnti fac*

tionem,vr fupra tradidimus. Quciit

cnim lex ipfa natur£ , ilio rtgorje fu-

blatoiid morientium (bcccisionem
vocatct,niiteum >cum qub, & fan?

guinisi & ekinde affe^^ionisar^itti.

quamcum alijs vinculumdefund^us,

liabuit,autdebuic haberc,I.i. C. vn-

dc vir,& vxorj.fin. G. quor. bonor.

adeo vtjfecundum id,quod, natura-

le,& ciolle inspoftQlatimagisfecilTo

irideatur , qui proximos conransul^

iicos quam qut cxteros reliquit nx-
redes»J«fin.C.deteftam.miIit. Huic
tamcn tam iuftx, & tqux lcgi natu-

rar.ius ciiiile dccrahic,cuiusliocc hx»
rediscxtranei fuccefsioncm admic-

tens,nim lex itt^vtiquifqucfnd rct Itgaf*

Jft4ukit,Jki Idque prop.tec iUam.M^ >

' ' • cioiieiiii
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tioncm,qua fup.in humsparcis initio yetc prodigus cft,8c faafjpi odigun>;

attttlirotts,de oeceflaria, & pcrquani

ttili Rcipublicae , bonorttmadquiifi-

cione,ab hominibus,e6 matoricaca,

& induftria prociiranda.quo libcrio-

ri animo tcftan.cis permitVum foret;

Cum autcm mto hominc , qui non
folum adquirendorum bonorum dc-

bitae curar , & labori non iacumbic,

redetiamtiamadqttifitornm immoH
detacamefiiifionem procurat •cefiec

prxcipua illa Icgis ratio , obquam
modo diximus,&: lam antca crauidi-

mus,hominibus , adiibicura tcflari,

fuiilc pccmiiTum, vrgcac au^cmca,

qocadbominumiucccfsioocm,pto«

pinquos vocac, cpoueoicnseft,

prodigus, tcftari » oequeat, fisd booa
liliuSjlcgitimofucccfsionisiurcpro-

ximis,abintcftat6 dcferantur, quem
cnim prafcns vicx nccclsicas , a dif-

iipacionc boncrum non arccc»adco«

tBffl ad<|Bifitionem , fpet fuccefsio-

Att ad libitum*fucurx,muIt6mioUf

Sncitabic:Prfterea,qut,viucns , pro*

digaliccr doaat,mori£^ ptodigaJi6f

ccSabicur.

Quarc,rumaiacum racionedcH-

nicumfuic,pcodi2um ccftari ndpof-

fe • Ced eiuttttcoctiionem , proiciinis

cbnfan^ineit, abtdceftac6 deferri*

Cui rati6ni,qttod attioec ad pcopin*

quorum caulam, conuenit ea , quam
circa piipillos,nc ccQati pofsmt,tra-

dic lulhnian.in d.l.fin. C. dc ccdam.

milic.ibi.^ <n um tencru £Utc^ tx uU li»

ewridffSihibHffortcfms, vtl al^s propinquis

nonnipfopriMtfuiamKim^riuuit ntm^
qutniOyU lnprodigis,nttcupatimtra*

dicFrancirc. Connan.d.Hb.9. com-
mcntar.c^.num.i i.vcrfic. Ego etia,

certum cft cnim , vc dixi, quod qui

quandiu vixic,modum , & ordincm
Bonferoauitindonando, mulcdmi-
nus,moricos (eroabit io ceftando.

Do eo aotem hidoquimur , qut,'w

enm efle, conftat ex Ariftoc. libr. 4.

cchic.c.i.quc rcferc dom. Fcrdinand.

a Mendo^a lib.i.difputat.ad titul. ff,

dc paft.c.4.nu.4p. qui jprarfcriptuni

ibidc donationi, libcraJitati(qux^

virtus moraliscft,vt,pta:ccrPhilofo-

pbu,cradic.D.Tbom* aa, quaeft. 117.

arc 10. ciim fequeotib.j modum 00&
feruattiied exccdit.-ls vetomodttscfl^

vt,qui don3t,ijs,quibus oportcr, lar-

giatur,& tunc,quad6 opus cfl: , &: ca,

quaj dcbct,&: quatcn^>dcbet,&: cuius

caufa dtbet, alioqui cnim,{i in dddo,

hiic modtt 06 feruet, fed excedat, n6
eritdooatio ver^U ptoprieyfcdpto-

digalitas , vc ex Pliiofopbotc&ltnf

Fc rd 1 naud.d.nu .49.

Dicirur ctiam prodigus quod at*

tinct ad prcpoficumjqui 6i fi n6 do«

nec alijsimmcderatc, pacrimoniuni

tamcn fuum difsipac, & cxpcnditfi*

ne tepore,e£ fine , vt dicic lurifcodrj.

io d.l.i. S, de cnrator. fiirios.|bi>f»l

ntque tempus
, ncqueJinm cxpenfarum bu^$^

fed bonafuu, ddaccrando , & difsipando pro»

fundit.Hoc cft, non cbferuandotem-
pus.quo expcndar,necfinem aliquc»

iibi proponcndO}in quem cxpcndar,

flc exiquo dcfinac , cxpendere : Qu3s
£uic difsipatio patrimonij , re ipla»

furio{i,magis qaam fanz mcutis ho*
miDis cflcjvidctur , vc Cic merito do
calibusdicatur,qu6d ij,qu6d adbo-
na ipforum pcrtinct.furiofumfaciuc

cxitum,in d.l.his qui,§. Diuus Pius^

infio.hitergo admioiftracioboiio*

rum incerdicicur, &teftamentifa6*
tio,iurenegacur.

Vndc nocandum erir,qu6d fl quis

immoderatc propria bona cxpcndat,

ncctamcn alijs prodigalitcr donan-
do,auc linc cci^pre,& fine,bona di^

lacerando^fiimlfim fecum immo-
derace e^pendeodo& coofumendOy^
(eft:enlm immcdcrata quaedatn re^

proprix
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|»roprtc c6iifumptio , tt 4iifsi|iatioi incip* EfioJmi iCiftn S reqtttlttiiC|ii4

qux & fi vittofa&,^(iqmd«ffloinnis

idteiiipcrancia, vitium td) a prodi-

galicacc catuen didat in co,quia pto^

d»gus,bona difsipacA' cxpenditj nc-

quc tcmpus , ncque hncm expcn(aru

babeDs,vc in d.l.i.cum fup. diCta, ex-

p|icattonc,hiG .ver6,dc quo dictfflQS*

^fsipat quidcm 6c expendic , Ccd le*

pitSt&cfin£obfcruat, quanuis immO''

dctatum ,quia, videllcet * cum vnuS
equus,duofamuli,totidcmqucancil'>

J2e,pco fuo , (uorumquc Aatu > acpro
vicibus rci familiariStci fatis «{upcr^

AociintyiUc plares comparec , & lia*

jbcar,vel ectam in ctbo,veftiiuqa^,iii

ctofflnsamplitudine , 8: ornamcntOi
ac|>ropria(uppel]c£lili,multum cx-

ccdatmodum, manjsglorix afFe£^u«

futquouis alio incuiui,tempus tam£

^ £ncm aiiqucin expenfaruni, iibi

pi^^pon^^^ inquam , & (i proprit

bSDna,itjt>^ifsipet;acinalid petdat«n6

tanienprodigis annumetabittir,qud

magis, bonoru adminiftrationc prii^

uctur
,
qnandiu id Icgc aliqua cautu

no rcperitur,proutapud nos erac Icx

rcgia lib.4.otdiiiac.ti(ul. lo. in anci-

auis,bodie in noua legUm compila*

Qoiie lib. 4.(^1. vlciiDi qti« vcique

eric , ad hanc fpeciem-,quam hiodo

cffinximus • redigenda, non vcr6 dc

prodigis inrclligcnda , dum , viduis

bona propria difsipancibus , corum
a4ffiiiniflrationem,pcr ludicem loci

acnffli.iul^^c , cametil pr^diftamof*
dlnat. i<i|d4aisprodigts , cuc6 aeci«

p|acFine^tJv4.nu* tl» in fin. C.de
bon. matcrn. ciim qoo trafic Fra&cif*

de Caldas m d.l.fi curatorem, vcrb.

cum non abrimilis,numct.J7.verfic#

Quam ob rem,& num.18. in fin.

j Scdit^bocplanc labuntur , quod
cniffl d.].f|^ in iltittil. to« deprof
djgisnon lo^ttiit,prim6paceCtquiji

i^ lcxfcgiaiii Jib»t,tico2*tf7* S* 44«

eft bodie d.lib.4.titul. lo). generali*

ter , circa prodigorum perlonas fta-

tucratjvndc , fruftra ,& lupetuacue»

nunc in d.lib.4. titul. 10. aliaslitul*

Vltim.agcrctdc Viduis prodiglifpc;

piaiicer. Prxterca ifi dc prodigis hic

Joquitoriquoifumdc vtcuiis cantufl^

Kon ne non nuptis prodigis 1 bo*

iioruoi' adminificacHi- cxac tmcrdiii

i:endaf

Dcnique , diuerfa forma, iudicl

prarfcribitur circa prodigonim pcr-
* iouas,&: curam,in d.titul. 44*
bodie dt lib.4.ut io3.§.<;. ab oa»^qttae

in jdiA.titul* 10. vbii;iadici prarcipi^

torK)udd aufcrat bona viduis,de qui«

busibi,& alicuitradait intcrim diim
Rcx , de ca re cercior fa^us , alicer

protiideat,cum tamcn cx d.§. 44. ad
iudiccmfpedec^todigis curatorena

dAre:Vndtf Conftaifidiuecfiiin ^p«cil

perditionis bohotnm propoiU iiidhj

litul.67'$ 44.vbl, de prodigis agito%'

ac in dkCitul. 10. vbi dc viduis
, bon^

fua,malc pcrdencibus, ncc tamcn'

prodigiSiEflenimirvcdiximus) mai.

Je pcrdcrej nec tamen ^ prodigaiitec

pecdere.' •
. t.- • ' * :3..j

. Qood,vltr4 fupra dt^ eompro^
bo ejc di^. $. 44« ibi , baalg^pgfid^
eomo prodigot dtfordenadmete gafla c dtHrM9

fuafaZenda, Quafi fici prudcntifsimiH

Lcgislator Lufitanus animaducrtc-
ntjcirc, qui inccmperanter , Sc inor-

dinate bona cdfumat,5: difsipec, nec
tamcn vtpvodigtis,dequoibi, loqui,

iotendetat. Vndc non fuitcoocficot

diccre, pepa^ue deJordtttadAMnttt gdjU

deslrue fuj faztttdd. Scd cum mvftetio
addidic , como frodigo. Cuius Vctbi

non mcminit in d.titul.io. ncc rur-

fusinnouacompiiacioned.lib<4.tit<

vJtim.vbiidetem fuam jnalcpcrdcfi*

eiboi ioquitur «'nectameii vfpc«^ii

i..ij,u^cd by Google



ImilldifiSSiii
* mfimr^iakHf^ {«m inoderace expendit,iien eft prxlbnpL

|>cioqu6<l vbi difpoiiat erga alios»

inordinatc fc fc habcac : Qiiod vcro
]cx rcgia ablata adminidracionc bo'-

nocuni, non ca.tuni mulieribus ipHs^ \

fcd caium cciam Cucccfioribus pro*
tudece,iDceD<lic, non prohac , viduas-

de quibus ibi, probil)eri ,qa6iiiiiiiift'

libcrc tcftcncur: Eccnim vcrumeil^
quod lcx rcgia & viduis probibe^
rc fua malc vti , ne in miferam egef-

ratcm labantur,& noccant eis,quos»

pofl: mocccm fuamtfucccnbrcs , (unc

Ubicone:hi iuce«lez non aperic*vcru

pdnfanguinei , aii eztraiiet,eflede«

beanc,U an abinceftato , an verd ex
tcftamento (uccclTuniQttcd fane, in
iuriscomunis difpontione rcliquir,

& ficcum myflcno gencralitcr lo-

quiturxlefucccirorib^ , & h^rcdibus»

iion dillingucnsioccr,hos,& illos,Sc

Jioctvel illo iDodo(acced6ces,vcpftt^

ccc ibi,m qw daumfMCcedtrmfau Mv|,
Jicao dnmnifictiQsitC rurfusibt:E^f«wr#

ftusJuccejfof(s:U clarius ibi. Emmaneird

que uqMtUes qtu ot euutrem de erdar. &cst4
Hxcin anciqua]cge>quibusin cun*
dem (cnfum nous Jcgis vctbacouc'^

siiitic»

i Cur aacem lex regia«magi's loquA^

curin fominisquaaiinmaribus,pcr-
fpicua ratio c(l, propcer fexus fragili

tatem,cui
, lcgis prouiflonc cccurri,.

magis confcntancum fuit , vt alias

£cpc»Quam racione in initio cxprcC-

iic d.tical.fiaal.ibi. fmmdofufrir 4fi^
IMBU dtfMnttcmvliaiv.

, Scdour maeiii inTidQbqa&iniar
non nuptis,&ruiiurisfaftis*ini-dil^

poncrcc,(de nuptis non dico.quonta
iftarura cura,ad carum virosfpe^c)
niagiscft in obfcuro: vcrhmnocita
fa^um eHe credo , gratia , & fauore
pudoris virgimilis,ucac& Ui cLtitiilf

io.§.fin.alias d.cicfin.^.finaUdiiittfii

foxm» tradicocciccavaduasJioiuliu^

gcacia.

dheaofeus lifiu.Necaddic, umojndigmt

yc*ficincclligas, non omncm , qni,

bonafua, intcmpcranccr cxpcndic,

&:cohfumic, prodigum cnc,quod cx

fup.di^is, ncccilano fatcndum eric

Pcxtcrquam quod aliis tradeotes>

ko^slacotea noftros , toI fuperfloe

filiffis loquucos ind. §. 44. vel dirat-

fuic^ia d.cic. 10. U fimiliccr in noua
lcguracompilationc accidiiTc,inuiti

faicbuncur.quodabfit, aptconim, &:

prudcncer,vcrobique loquuntur , dc

4iiuecfaperdicionis bonorum fpccie

ttadancet; Qpctdnotandom erii ad-

-iierfiBS: PineL Cald. dodifsimos

•aliis vicos »
quiincaute tradiderunc

<vbi fupra, ordinacioii. in d. ticul.to»

inprodigisloqui,

L Sccundum quam illorum incer-

jprecacionem,confcftim diccndu fo-

set,vidaas,de qaibasibi^oteftabiles

jcddicanqo4m prodigas
, iuxcad.$.

Ifiem prodigus , inftic. quib. noneft
|)crmi(r.fac.tcftam.& ordin. antiqua

lib.i.titul.^7.§. lo.hodic d.lib.^. tit.

8i.§-4.cum fup.dictisjcuius contra-

xium colli^icur cx oofkca intcr^re"

tatiooe , nam ct fi viduisde qiiibas

abi»aii&fatur adminifttacio bonot^
tton.tamen aItcubi«teftari^rohibeii»

tur. ergoceftabuncof viuxta fcncen-

tia glolf;E in l.Si qu;ramus.ft'.dc ccf-

tam. ncc enim omnis qui carcc ad>

mmiftcatione bonocum,ccftari,pro-

hibeiat, vc patecin adolco cttcmcor€

haJ^tch fi coratorem, C. de in ia-

tegr.rcftic.minor.

f Dcnique diuerfa cft racio in pio^
digo.ac m ca mulicre.dc qua loqui-

muTy rjquidem prodigus, qui ncc in

dk>nandc, ncc in cxpcndcndo , ccm-
pus,ordinem, auc finem obfcruac,

j«redetidueft«(]o6d malcdminos- ob*
leraabicinceluindokvc diximus : At
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gratia,& Fauore maritorum , & pro-
pmquorum,vc patcc ibi ^ffor bonrado

nnLrtdo^tr daJua hnhagem, &Ccxt,

Vcl cciam, quia wagis dcccc vi*

duas pariinionia & rumptui^m ccm-
pcrancia>quam cas quz nunqua vi-

ros cognoucruDCjVCcft nocorium,ob
yidualis Hatus cxcmplum,& hone(Va

cem ;nam (ccunduni i^poftol. i. ad
Timot c. 5 yidua qu£ in dtUcijs cR, viutnt,

nonuacji, Dcniquc malumhocvanx
& immodcrat£ bonorum confum-*

ptioniS} magis crac in viduis przca*
ucndum,canquam in illis

, (vc cxpe»

riencia docct;probabiIius cucncuru»

vcl ctiam, quiajpcriculonusin cis e-

racjvcccrtumcft : Quibus, autalijs

(d fortc mcliores cxcogitari pofjint;

rationibus lcx rcgia illud fpccialiter

ftatuic citca pctionas viduarum,qu{

malc res ruasconfumunC)& cucrtur,

& Ci non vitro prodigalicacis , iuxta

fup.tr^dita.

,
£x his manifeftcapparec,aon be»

neaPinel.^c Caldas,vbifup. teduc-

cam fuiHc d. Icgem regiam d. titul.

io.ad cafum 1. Ec mulieri fF. de cura*

tor.furiof.&czr.iuxtainterpretatio-

ncm quam contracommuncm, ma-
gis probarunc ad text. ibi , putanc

cnimrpoftgloiTam ibi in fecunda ex-

pofitionc,& plurimosaliosquos ipfi

retulcrunt , &' Cofta in c. (i pater, i.

j)art.verb.lcgauit,n. 41. poft princip.

in vcrfic.Qucm tcxt.dc tcftam.li.^.)

tcxt. ibi quarcnus ait , Et mulicri qua

Ikxurioji viuit , bonis intcrdici pottH , non
poflc intclligi dc mulicrc mercrri-

ce, & libidinofa,feddc muliere pro-

diga,& Cic de mulierc laxuriofe vi'

uenre prodigali luxuiia» vc inquic

gloflTain did. fccunda cxponcione.

Sed quanuis ca interprecacio,vc-

ra cfTcc , ad di^. I. Ec mulieri , per •

pcram tamen adducicur in eam, or-

dinacion. diA. lib. quarco ticul. dc-»

cimo,qu2f no loquitur dc vidua pro*
diga.vc diximus, fcd alio U diuctfo
morbo laborantc.

10 Pra'ccrea,inquircndum cft , quid,
huius intcilcdus fcdatorcs, prodi^
galis luxuriar nomine intclligancj

nam fi mulierem luxuricfc viucn-
tem, dc qua loquitur Paui. lurccon-
fult. in did.I.tt mulicri, intclligunc

fimplicitcr cam ,quaf vitam in dc-*
licijs agit,Jautc,vane,&fpIcndi-
dc viuic , cunc eorum inrcllcduni
uon folum non cflc proprium ad
dicl, I. Ec mulieri, fcd in fc verum
non cflc , cxiftimo , & ex fupra dic-
tis probo, quibus, ica viucntcs, 2C

in hanc caufam 6e finem , & fi in-

ordinatum , rcm fuam ordinate
tamcn cxpcndcnccs , a ptodigis dif-

tare , rcfoluimus , quorum alia U
peior conditio cft , folumquc circt

viduas ita viucntcs , lcgemnoftratn
regiam fpecialcm cfte conftitutam,

tradidimus | Vnde nec iure regio
pcrfonis alijs , nec vllis, iurc com-
louni crit bonorum adminiftratio

inccrdiccnda , auc teftamcnti fa^io
adimcnda, cb vitam, ita vanc &,

pompofc in dclicijs & luxuttanfac-

cam: alioquin hodic magna pars ho-
minum, H maior mulicrum, no-
biliumvcro maxima ,bonorumfuor
rumadminiftratione , ac teftamen-

tifa^ione.priuari podet : Sicdeli-

cijs, & vanicaci dediti , ac manci-
pativiuunt nunc homjncs,(ic non
ad ftatus , ac proprix , (£ auit.x con-
ditionu.fcdad van.-c opinionis mcn-
furam rcSgitur , patrimonia ex-
penduntur, & multorum annorum
redditus , fuperfiuis vnius fumpti-
bus abforbcntur.

Quarc prxdidla incerpretatio ad
d. !• £t mulicri , fic intellc^a , in fe

yciaoon cft.: SiVcro Do^or. lunf-

p conftti-
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L.i.CJeSai

confultum ibi lcqui,intc)ligunt , dc

niulicrc vcrcprodiga, luxtaprxcco

dctcs dcfinitionc5,tunc ct ii is inteU

lcdVuSjin fc vcrusfit/nec cnim dubi-

tatur quod ficuti maribus , ica & tx-

minisprodigis , bonis intcrdid po-

ccft) camc nocCl propnus ad d. 1. £c

mulicri , vbi hirifc.ait , Et mulienqux

luxarioji viuit, Sicxt. Qiia: verba & fi

Pincl.& Caldas vbifup.Eman.Sua-

*rc2 a Ribciralib.i.obfcrnaciur. c. 5.

poft. med. & Mcnchac. Dc fucccft",

creat.§.i2..n.4i. & jib. qusd. illuftr.

c. i04.n.4.& 5.CU pluribus ab cisdcm

rclatis,& a Coda in d.i.p.c. fi pAtcr,

vctb.lcgauic,n. 41. inccrprcccntur in

mulicrc luxuricic viuetc luxuria pro

(ligali, quia vcrbu hoc ,
luxuriay apud

clcgantcs latim fcrmonis authorcs,

pro cxccfTu in quacuquc re,ac nimia
fupcrfluitatfl,n6rat6fumitur (incu-

ius rei gratia^multa cogeric Cald. iii

d. l.ficuracote,verb. cumnd abfiroi-

]is,n.i^.cum fcqucti,5c Hman. Suar.

vbi (up.^tamcn ijncgare nOpoHunr,
propria,gcnuina , ac fpccialc figniii-

cationc huius verbi, luxuria, cflcjcar-

nisintcmperiemcumlibidmc , imo
vcrbum hoc, /MxarKt, fimpJicitcr pro-

]atu,violcntcr accipitur pro cxceHu

alcetius rei quam c6cupiicenti:ecar-

nalis , vbienim pro altcrius reinio

mia abundatiafumiturj& mctapho-

ricc adducitut ab optimis latinx lin-

gu? aflcrtonbus , fcmperadduncur
caMCs,quarum fupcrfluitatcm Cgni-

ficjtc vo]unc,vidclicct,luxutia fcgc*

cum,vicis,pIancarum,cIoquij,vi6lus,

vefticufquc,&£ fic dc re^fluis , nam
vcrbum,/MXiirf4 , fimplicnR: pcoiatui

remper,& duntaxacli^idincm figni-

ficat,fiuc hoc fit propccr ipflus v oca-i

buli propriccatcm , iiuc perantono-

inafiam; Vndc qui dixit
,
ilulitriqua

luxuriofi viuit.Ucxi.impso^tit IL vio-

lcnccr accipiwr & intelligicur in

fancl.BccIef,

mulicre viuccelaxuriofc luxUriapro

digali,propiie ver6& aptc inicljigi>

cui in luxunofc viucntc iuxuriac.ir'

nali , quam duntaxat fignificat vcr-

bum,/Mxun4j(impticiter prolatum,^
in fc fumptumsCui ngniHcationt

adflipulatur tcxc. in Auih. vccum
de appcllac.cognofc.§- aliud quoquc
capiculum,propcfin. ibi yfedluxuYioJ^m

(le^ere vitatn^elegerit.collat. 8.

I : Pra:ccrea,concrapr<edi£lumincel-

icftum facicquia cum in legibus rc-

tropra:ccdcncibus,perfpicue Cc ubu-
danccr didlum cfl^cc, prodigis , bonis

intcrdici pcfl^c,Sc curatorcs dari, ni-

misiupcrfluc
, atque ita luxuriofe

( vc illorumphrafi , & fignificacionc

vcar^adijccrccur Jex,qu£ diccrct, &c

mulicriprodig9,bonis incerdici p( fr

fe, fiquidcm fub nomine prodigO'
rum,prodigas mulicres concincri,

dubium non crac,quiamafculinum,

cam in hominis quam in lcgis cjif-

pofitionc comprehcndit fcmininuni

J. fi quis ita dedctit,fl'. dc teflamcnt.

tuccl. L fi ica fic fcripcum , fl. dc lcr

gac. X. Lqui duos, in fin. fl'. dc lcgac»

3.de quo lacifsimcper Dcc, in l.tx*

minx,cx num. 90. cum fcquencib»

vfque ad fin. illius Jcg. ft'. dc rcgul.

iur. Yndeociofenimis , ne iterum
dicam, luxuriofc, pofl: legcs dcpro*
digis gcncralicer- loqucntes ,pcn6«>

rctur lex,qua: in mulicrc prodiga
fpecialitcr loqucretur, idcuiiusin
ea tradcns,quod in prodigis,genc-

ralitcT traditumfucrat. Q_uarc adr
ucrfus pr:[^didum intclle£tum ma*
gis conuenic , in did. I. Ec mulicri,

poni diucrlam fpecicm.a praccdca-,

cibus,in qua,alicui , bonis intcr-r

dici potefl,qiii3 non (olum prodigis,

funofis , & nicnccc.iptis , lcd alij^ e-

tiaui pcrfonis , bouis iiuerdicitiiri

fif curatoics d.mtur.vt dixcrac ideia
lurcconfult. in 1. z.illius titul. fl^. de

curator.
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^rlm.part. f, zi 9«

ciratcr. fuiiof. inclp.fed & altjsdakit vc merccrix nequeat ccdari
,
netnpc.

procottful curatoreSiqtx^li xiunc Jn d.l. tt

mulicri , (qux habeiur in Jib. 3. rc-

'cepc.rcntcnc.Iurifconr. Paul. rubcic.

4. dcteftamcnc.in vciricul. Mulicri;

alJarum perforiarum vnum cxcm-

plumporac,&: ric,diucrrijm a prodi-

^iSy&i furiofis ,
quod cciam imporcac

natura illius diftioni5,ff, qua?, inicr

diucrfaponi folcc : non verojmpor-

i.it implicacioncmdc mafculo in ca-

lii illms tcx.prouccxtftimauJC Scgu-

ra in l.lmpcr. ad ftn. rf. ad ^.c.Trcb.

tiaders,inilladi£lionc/i,fignificari,

non lolum nuilicri hbidinol^, fcd 6^

mafculo hbidinofo , bonjs inccrdici

poirc.in quo vltimo, cuin Rald. m J.

ca Iege,nu.io.C.dc condi(a:. obcauC

& Rip.in l.iscui bonis. nunj. iS.lF.

dc vcrbor. pbljgar. communiccr rc-

probatur, vt conftac cx rcbtis a Pi-

ncl.in d.l.^.num. 2.4. C. dc bon.ma-
cctn.Caldas in d.l. ficuratorc, vcrb-

cum no abfimilis, nu. 14. & Gomcs.
i.iom.c.i^.nu.fin. f f. Tcrtio facit>

qui rcfpondet,ind.l.Ec mulicri, dic«

iicncm,«,non iniplicarc mafculum,

fedalios cafus inccrdi^lionis bona-

ium,quibusaddicur ibicalus mulic-

ris luxuriofc viucncis, tanquaro di-

ucrfus a prarccdcncibus.

Vndc, reicilapraEdi^^a incerptc-

cationc ad d. 1. Ec muUcri , couimu-

nisinterpretatiocft ,
quam tradidic

ibi glolTa in prima cxpofiticnc,ncm-

pc , vc tcxc. incclligacur propric Sc

/iinplicitcr ,
prcut iacct , in mulicrc

Juxuriofc viucnccjtd cft ,in mulicrc

ircrccticc,qucm inccllc£lu,cH'c coiu-

munem,pJuribus rclacistraduc Go-
mcs.d.i.com.c.i^.num. nn. inprin-

cip.Caldas,d.vcrb. cum non abfimi-

lis,numer.i2. & Cuiac. ad lul.Paul.

Ijb.cerciofcncenc.tiiul.^.vcrfic.Mu-

Jicri.

£x quo pluics infcrunc cautclamj

vcconfanguineifacianc,ci,bonisin-

terdici.iuxiad.J.Ec rnulieri, & fic tef

tari nonpocecic, & cius fucccfsio,

abinceftaco dcferetur: quamcautcla

fcripfit Bal.in c indccorum, dc ^tac.

& qualit. fic ipfum referens laf. in 1.

4 §.(cd quod mcretrici,num.i.fF. de
.

condid.ob tucp.cauf. & alij quorum
fncminit Cald*d.nu. ii. & Pinel. ia

d.I.4.num.2,o. in iin.quiconrequen-

ter in numcro fcq. cautcla iianc re-

probat.ciimcommuni rcnccncia , SC

incelle^u ad d. I. Ec mulieri
, quia

ciusutio, quam fcrip(it glofla ibi,

qu6d,fciliccc, propria; pcriona; pro-

diga,pra;fumacur & rcrum , conclu»
dens non eft,im6farpc

,
mcretrices>

auarx func
, inquic Pincl. adduccns

illud facrxpaginx , Ezechiel. c. 16,

ideretricibus dojitur merctdes. Quod cerc6

jDon ram probat,merccriccs tffc aua-

ias,quam mcreciiccs,curpi corporis

vfu , fcu abufu qu^ftuoi faccre ,cui

conncnic 1. 4. lcd quod meretrici,

i^.dc condid. ob turp. cauf. quod tc

Spfum propric fignificat harc vox,

in«rc{rrx,quar,a mercndo dicitur , au-
thorc Ambrofio Calcpin. in fuodio-

,

' cionario,verbo,mcrccrix, &: Prac. in

Jexicon lur.poft Laurcnc. ValJa» que
aIIegat,vcrb.eodcm:communem ca -

mcn fcncentiam, tc intcIIcAum ad
d.l.& mulieriiCx alijs non ptobo,qu^
infra adduccncur pro comprobacio-
ne illiu5,qucm vcrumcxiftimo.

13 Vndc pro vero intellc^u di£tx

J. Ec mulicri ,diftin^ucndum miht
critinter mulierc Iibidinofam,quar,.

quarftus caufa,curpifsimum vicx ge*
nuselegic, & eam , qux ,fo|ius libi.

dinis caufa , luxuriofc viuir, cum
vno , iauc pluribus ; Prioris con-
ditionis mulieri non poteric inrer-

dici bonis , nce curacor dari , Sc

pcr confcqucns non cric ci adimcda
Fz faculcas
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facnlus tellandi
«
qmdquid » com-

tnuniSigcncralitet dicat : quid cnim
dabitur curator pro admifiidractone

bonorun),ta]iuui]icri, qiiarS: C\ viri

malc pcrdar, non tan.c bona pcrdic,

qiiinimo co. ui« qu^rcndoru gratia,

vitalptam malcpcrdcrc, ro rccufatJ

& Cquod magis eftjno lualc, & inde'^

core tanciisnifed 8f ciim faftidio per«

dere,ti6 recufat,ioxca illud £zechicl.

dxAi.Hecfti^ ts quffimmtnx tfaiiidio

Mgettsprctium.y ntic cx cc quod (it pcr-

{onx prcdiga,ncn bcne infertur, auc

piilumitur quod erit quoquc Sc rc-

lum prodiga.cuni idco magis perfo*

0« prodiga iit,vt res accipiat >& fibi

habeat.Cuius rei tedimooiu, prarcer

aliis, prftbet lais illa Corinchia fa-

mbfa nicrccrix
,
qua? quidcm ob clc-

gantia.vcnuftatcquc fnrma:
,
grandc

pccuniadcmcrcbat, coucntufque ad

ca ditioru hominu cx omni Gia:ci;i

celcbres eracpofcebatautem illaoi-

tnia quatitac5 > nec qucqua admitre*

bacnifi quiiquodpopofcerac, dabac:

Ad qua, vt cx Phocionc rcfctc Aul.

Gcll.lib.i.noct.Atticar. c. 8. cu Dc-
n-;ofl:hcncs clanculu adirct,&, vt (ibi

copia faccrct,poftu]arcc, illa cancaoi

pccunis' quantitat6 pccijc ab eo , vc

I)emoftfaenes,& miilieris petolatia»

& pecunixfflagoittidinc i£lus,cxpa-

ttidusque aucitcrct icer,dj/ccdesqu&

innmt^^E^Oypdniterey tanti non fnio:Pccu-

mx autc quantitate qua Lais popof-

cicinterprecatur Gc]l. numi Koma-
xii,dcnarioru dccc millia faccrc. Fe-.

nint,& Acci Laurcntia,QE Flor3,in-

figncs olim meretrieet fuifle , qu2
Vberrimos qu^ftus vfu ccrporis e-

mcrucrunt,ac dcinde Populum Ro-
n"ianiim,in tcftamcncisfuis hxtcdcm
rcliqucrunr^cuius rci gratia,pubjicis

honoribus iUarum mrmonam Po*
puluscelebrauit.Tales ita^oc mulie-

res,quzftu5faciendi grat)a.,.corpus

in volgusdant , oec voquam ecrcs
.fua< d^rejfolet, vt habetur EzecbieL
d.C.l6.ibi. TaRnmque tfl in te amra con'

fuemdinm mulitrttm infornicatmibustuis:

trpofi te non eritfornicativ, in to enimquhd.

dedifii menedts.if rtiercedcs noii accepijlifac

tum.eHin te contrarium. Cum crgo ap-
paccat,mcrccriccs,turpi lucco e>po«
.^ras , non ided quod fint proprias

.pcrfonz prodig; , retum prodigas

.cenferi,nlfa apparetratio commn-
nis fcntentirfjac prcindcin hcc ncf-

trardidindionis cafu fuilincii ipla

nonpoccft.

14 AJtcrcafusefbde mulierc luxurio-

{6 viuete,IibidiotscauQi, in quo qui-
.dem communem rententiam ,& in-
.tcllc^him probo ad d. l. Et mulieri,
qifiade mulicrc ira viucncc, vero-
{imi]is& vchcmens pra?fumptiocft,

quod vniucrfam fubftantiam fuam,
cum amacoiibusfuisdifsipabit,pro-

.digaliter expcndendo^vt c^im nobis
dcpingic Sapicns,prouerb.7*iuiie9i
occurrcncem,ac procftd voltu bJati-
dicntem,&: ica diccntcmJd7ircotgref.
fdfum in occurfum tuum,difu!erans, teridere,

& rcpcri^intexuifumhus lc^ulun meum,{lraui

tapttibuspitlistx ^gypto^ afptrf cuhHe meu
'fnyrrha,& a!oe,& cinnammo

, veni, inebrie-'

wur Mtribta, ticxt. Et crlanimeft
..^u6d ficut illa de qua in priori cafu,
inercedem.recipic inbiantet,& am«

. bitiofe nimis , ua & h«c ptodigali*
cer donat , & expcndit,vt circa An-

,
tonium concigic Clcopatr^ Rcginae,

JBtideomagisabominabilecftgenus
hoemu]ierum,q)iod,vtcate, expro-
bratur Ezech.d.c 16, maihmwulmi'
<ihus imutmrttia , tM MmMifii mr-
<edts cun^is amatorilus tuis , & dona donM-
haseis, vt intraret ad te rndi^ui ad fornicadm
mtt. Vndcmcritd huic miilicri.cua?,

folius libidiniscaufa
, luxuriof^ vi-

uitjtanquam prodigx.bdnis inccrdv-

fi potcft,quia in c?,prodigalita$ rcrji
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cft vcluti antcccdens quodtjarn,ac

piarludium, ad pcrfonxprodigalita-

ccm, cui, ita poftpofica vcrccundia^

& profligaca pudlGttia,iDreffiiire ftu-

dctt ac(|ue ica in hoc cafu coinniun5

(encenuam ampleftor cumrapradi-
&a caucclai & in co duntaxac loqui,

intclligo.tcxt.in d.l.Et mulicri;Ncc
lic rcftiingitur tcxt. qui gcncralitcr

Joquiturdc mulicce iuxuriorc viuc-

te:nam Joxunofc viucte » non cam
propric diciturilla,qu«,cibi • vcftit^

ve.autcuiufuisdeniquc lucri caufa»

aAibut vencreis profticuca c(l,quin\

illa,qu2F, ipHus duntaxac libidinis &c

Juxuri^ caufa luxuriatur , flcuti non
tam propricjvircuofc viucrc.dicicur

illc,qui,humana: laudisaiFedu , qua
illcqui ipfiusduotaxacvittocisamo<«

re,Iaudaoilc viccgenus infticuic , ac-

qu^ ica^um& raciopoftttIcc,vchulc

nuHeri,dc qualoquimur, bonisin-
tcrdicatur, & tcftamcntifadioadi-

inacur»non vero ci , dc qua anccadi'

ximus,6£ licera cext.io d.i.£c mulie*

jri,huic propri6s conueniat, hunc in-

ccllcctum>m(e verum,& congruum»
leefledemence Pauli lurifconf. ibi»

cogiraui. Qucm ccrtcpofthac fcri-

pta luucni fcripdftc lubrilcm vi-

rum Raphaci.Cuman.in d.l. Ecmu-
iicri,& eundcm fequucum Ancon.de

^ Lara in repccit.Lfi qnis a liberis , §.

idcm rcfcripflc,ntt.iti*cQmrequea-

ti^.de liber.agnoCc.

Demarcaucem luxuriofo, Pauluf

non loquicur ,(vt fupra notauimus^
ncc ci dabiturcnracor vt tradic fpc-

^ulac.in Iib.i.ci||ilodc Accore num.
l»*veriicnt redvctttm , fcquitiirPa-

. lf|^ptiMl.mrepec.c.perveftrasnocaby

'|.^^.num.i5.quia,& (icalibus con>
tingat , fubftantiam fuam difsiparCj

viuendo Iuxnriofe,vc dc prodigo di-

eitur Luc.if.tamen virilis animi iu'

dicic ma^is crcdcndum flac ^uam

trt, f.i:

fragili mulicbri fcxui: Pra?tcrca mu-
licr, rcruprodiga, raro inucnictur,

qu ia auanfsimum cft gcnu s 1 11 ar u ra,

Lfed ego,m fin«ff.ad S.C.Velleian.

l.fi i rponk>,§. qttbdfi fponfa *C dc

donac.anc.nupc.prxcerquam fi viuac

libidinofe , vndc in re difficillin.a:

probacionis , qualis cft prodigaiitaK

in mulicte,rc^ie dcHnitu fuit,vt libi-

dinof^ vitx conuerfatio haberccur

pro perfcAa pcobacione & dc ncccf«

tati6 c6clud6cibus, velnticaurapto-

xima U neceflatia ipHus prodigalita

tism mulierc: Quodin viris recnt

cft,vt patct.

Hocautcm itaproccditin viduis,

ac in muiicribu$qua»nunquamnup»
fcruncjvc obicernotcs,ca(umnoftra:

legis regiarlib.4.tic. vIt.coitt1t ante^

mcminim9,mulcumdifferrc a prqfc-

ticafu,qttieftptopri9d.l.Et mulicri;

In coniugatis vcro ide tradidcruc

retcnto comuni intciic^^u , Barbac.

Feiin.S^ Dcc inc. paftotalis , dc iu«

dic Ripa in 1 .is cui bonis, nu. xo. S,

dcvetbor*obii^ac.fecutttS Andr.Sic*

que ad bbc rolum refett, Palac. d. j.
At.num.2.|.

Quod vciquc eric intelljgendum,'

vbi,abfcntc marito vxor manct in

poflefsionc& adminiftrationc bono
rum,alio^uin, viro przfencc, ac bo-
naadmimftrantc ,frufttadeboooiii(

adminiftracione^vxort , quancficim-

qne libidinofx , & prodig» iocinrdt*

cendaquxreretur.
'

Quoru camcn fcntcntia,ctia reto-

to comuniintciieftu improbat Pin.

in dl.^.n.z^.C.de bon.matern.cum
Ioan.Andc. tc Scgurarelatispereu,

quia matrimottianon dcblc inqoie*

|iri,auc deformari I.i.ad dn. ff.de Ii«

ber.exhibcd.l .quauis,2 .C.adleg.]nl*
dc adulcer. quod , cx Luficanix.ro^

tiufquc Hifpaniq lcgibus,magj$fu^,

deci/cripfic Pinci.d.nu. aj.

F| Muno
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y Nuncautem vltcrius profequen-

do maceriam dc tcflamcncopiodigi,

fcieoduni cdjquod cxcac quxdatu
Lconis conftuiido gra:ca, cuius mc-
minic Vi^.io d*$ itcm prodigus , in

fii).iiiftit.quib. non cfl: pcriniC £iCk

tcftani.&: Connan.hb. y.commcnt
c.^.circa fin. qiix lus annquum cor-

rcxitjqutmdo prodigus , cx vtilitatc

fua contrahicjvclccitamcnto, fibi £6

agnatis,rcde confulic , quarc fi pro»

digusjfanc teftaras fiicrir, fcruaniu<»

betciusiudicium :quod squitaccm

infc naturalem haberc,dixitVigl.Ee

ccrte fi difta Lconis conftitutio cf-

fct in vfu,& viridi obfcruanciajfccu-

dum cam quilibct afiirmarct,prodi-

^u,ad pias caulka tcft«ri»£ofle, cum
IB hoc,pra?cipua,& maxima ciui vet

tatur vulitas, aduerfus reccpta nof-

trorum fcntcntiam, qua ccouic Bald.

bfc in i.Ie^ur.col.4.& firmant com^
munitcr Do^or. vt dixit Alcxand.

conf.iSz.n.^. vcrnc. rexto probatur,

lib.5.& communcm legiftarum eife^

dixit Andr.dc bcflctis in rcpetit. ha*
Ids leg.nu.ioo.vetiic. ptima concltt-

£o,quam fcquuntur lul. Clar. lib. |.

rcccpt.fcntcnt.§.tcftamcntu ,
qua:ft.

5.num.4.Anton,Gomes.in l.^.Taur.

num.14.ad fin.Didac. Spinoinfpe-

cul.tcftamenc. in slcila rubricat , 10.

part.ad fin.fie Midi.Crafl.in lib* re«
' ccpt.fcnicnt.§.*tcftamcntum ,qaa:ft;

27.^.7.1 udou.MoI.de iuftic. lom 1«

tradat.z.difputaMjyinprincip.coI.

531. pcft. Abb. in rubr. cxtra de tcf-

tani. num. 10. ad fin. quo in ]oco in

candcmtcntcntiacitat Rart. inpra:-

fcntijvbi camen dc prodigc , fpccia-

Hter non loquitur , niii fert6 vbi de

furiofo,mcntccapto,& fimilibus pcr-

(pnis fcrmonc inftituit ,inprima q.

prior. qu.rft. principnl. quas ncc ad

piascaufas rcftaripcflc ,afhrmauit,

& dcpiodigoidcm fcniiiie yideatur,

L.i. C. de Sacrdfanii.Bcclef.

quafi,appcllationc perfonarum fimi-

lium furiofo, ac mcncccapco ,prodf-
gum incelligat.

Contrariam ver6 opinion^ , imo
prodigum,ad pias caufaspoflc tcfta-

ri,ccnuit Bald. iibi contrartus hic la
i.lcd.col.S.num. 17. quia m co rcm
(uam vtilitcr gcrit,dum bona fua dif

tribuit pro aninia: vtilitacc,qua:cun-

^tisrcbusprctiofior cftl. Sancimus,
-j. tn fin* infira hoc tit.c. prxcipimus»

in princip.ii.q. i.

Scd commnncm fcntentiam ,Te«
riorcm puto,nam tuncdemum,pro»
digus dcfinit efTc in curationc , ac
proindc tcftari potcrit , cuui fanoc

morcs rcccperit , vt dicitur in d.I. i.

Cdecatat.n]rio£ &c2t. Tradic lul.

Paul.Iib.|.rcccpt.fentcnt.titul. 4. de
tcftamet.in vcruc.Prodt^s,vbi,Pr»<.

J^ns^iDqaityrecepta viuf*nitAtt,di, bonos

ntores reucrfus^& tefiamentumftcere , & ai

teiiamentifolcnnia adbiheri, potefl. De quo
rcgiaordinat.Luficana d.lib.4. ticul.

io3.§.pcnulc. qui fani roores, vnico
ceftandi ada non przfumuntur rece«
ptijfed bicnnij, aut triennij tempus,
prudentcr ,& frugalitertranfadum
rcquiritiir , vt dicatur prodigus , ad
fanos morcs rcdijflc , vc docct Ripa
in d.l.is cui bonis,num.45.fF.dc vcr-
bor.obligac.Rcbuf.i.com.ad leg.Gal

Iic.pag.a86unim.i}.ViuiusIib.i.c6-

mun.opinion.verbo, prodigus noto<;

rie,Calda$ ad I.fi curacorem haben^»
vcrb.ciim non abnmilis,miro. fin. in
p r i n c ip^C. dc in intcgt; rcftitncton*

minor.

Ncc tunc lcgcm ciuilcm, taquam
Id ecclclia; detrimentum laram , eo
cafu Idclitn noa haf6ere, dicendum
eft, iuxia Auth.Cafla & irrita,infr4,

hoc tital. dc c. £cclcfia Sm€tx Ma-
riar,dc conftitution.qucniam Jcx ci-

Dilis in prafcnti facultatcm tcftacdi

prodigo non adiiuic ^ (ed potiys ne-

g^uit»

•
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gaiiic,oum, alijs ditet , quod facece el^, 1601 etutnqinaeopiefttraftan-

2aideropoceft, nec enim priuilegifi

iuni.acceftandi facultatcm euicjua

impertirijex ccncbatur: Vndc,cum
lex diiodccim tabular. qux tribuic

hominibus facuitatcm tcfl:andi,pro-

digum intcrdiceiec adminiflracio-

ce bonoroniyVt in d.1. 1* prodigujn,

beneficii fut tncapacem cfle , voluitj

acqu6 ica,cum , ea fege insceftandi

compecachominibus, vc fupra ofte-

dimus,& ea lcgc,prodigus fit omni'-

nocxclufus, nec vll.i poftcrioii lege,

£cu conftitucione ciuiii, aut canoni-

ca,ceftandipoceftas eidacavnquam
fiierit , tcCti concludicur , qu6d& fi

«d pias caofiis ceftetur,cius teftamen

tom non valeac , canquam hominis
^ui Hne legc ceftecur.

jg "^"^ rationc putaui , prodi-

gum,necintcr libctos tcftari.poffc;

quod vkerius fuadccur cx co ,quia

non eft de ptodigo confidenduqtt6d

intet libetos debitam ^qualitatem,

inodnm,aut oidinem ferucc: Jicec

contrarium tcnueric Bald-conf 2,3 f.

• vol.i. Alcx.in addition.ad Bart.in d.

l.is cui lcgc, fF.de teftam. & cos fccu-

tus Gomes.in d.l.j.Taur.num. i^.in

fin.Cald.d.l.fi curatorg d. vetb. cum
Tiion abfimilis, numer. |i. verficul.U
proinde.

An anteiii prodigo, cui , bonis in»

tcrdi^lum cft,pofsit pater vel marcr,

vcl.-ilius afccndcns fubfticuere cxc-

plaritcr? vidc Bart. Sc comrauniter

fcribences in^l.ex fa^o , R. dc Vulg.

&popi}.fu1:^i8[^lAl.linmanitati^, C.
de ittipub.& atflifubftit;U Gbmes.

. i.ctfin.var.refol.c.^.num.-qnarro re»

foluencem quod fic iCBi^^^muni
fentcntia.

Ca?tcraqujEcirca prodigoru pcr-

fonas,& contcaC^us dirputaci pofseC,

confulcd, mifla facimus , cum quia

l^roptiahiceiat JDacccic ibdesnon

cur per Doftor.in d.1. iscoi lcge ,ff,

de ceftam. U. in I. if cui bonts , ff. de
verbor. obligat. & pec Francifc. de
CaldasdifV. vcrb. cum nonabfimi-
lis, pcr tot. vbi dc prodigis ,doftc
S)L lucuicntcr plura congeric.

Inccrquae camcn tra^are omifir,

an prodigus , cui , bonorum admt-
niftratio lncerdiAaeft,porsir,adcni-

phyccufim nominare , fieftjtiod ma«
gis mirorj huius quajftionisno me-
minit m toto fuo traftatu denomi-
nationc emphytcutica,vtrobiquc,in

perfona pupilli,quxftionem hanc la*

tcdifpurans,in quare(bloiCifviddt«

cecind.verb.cum non abfimilis, nu.

34.& in d.craci:.de nomtnat.emphyr.
quajft.^.num.y.cum fcquentib.; pu-
pillum maiorcm fcptcnniopofic no^
mmare, quia talis nominacio ,fa^
cft,non iuris,iuxcacumunem fentc*

tiam, qoainaduetfos Fofttun. defeiii>

tdic Cofta in $. & quid fi cantum

,

part.num.14.cum iaquenci,& firntiatt

Dcc.c01lfj45.ln cafupropoflto, nul

ii.4.part.& Parifconi.jS.numcr./;'

voJum.5. PrjEtcrca, pupillus pr^fcn*.

tarcpoccft,fiius pacronacus habcat^
- vt tradit- Rocfaus de ^ckc in tra^
de iur.pattonat; verbo • conipecenx;^

num.14. cuinfequen<i»idquecciani

fi dcfic cucoris authdritas,im6,nc6-

curracatutorc prcfcnr.nuFjCiini pre-

fcntatoa pupiijo.prarfcrendus erit, a
pupiilo pr£icncacus,ex Rdcho , diift.

'

verb.compecens ,aititemim. a.tmxni

alijs cicacis i Tiraq.^ It^gt^ cbnititU
"

' bial.gloifa vlcinl.nu.^. & u Franciri«

GO de Cald.vbi fupra vcrobiqui^

20 Eeo vero ancequam dcucniamad
quacftionem dc prodigo.aducrto

, ia

propofito non rcdlam ficri iilationc"

deprsfencatione
, qux compecit ex

iiire pacroaatus, ad cmpbyceofisiio^

minacibiieiii , cft enira incer bscdi-'

.
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iierCirado^prfm6qiiiain prxfcnca- lurc.fin.dciudic^iib.tflvbicirci fpi-

fione non noccc fibi pupillus ,
quo-

CUnquc prjEfcntato , ucc fucccflbri-

bus (uis in iurc patronaius noccrc

potcd ,
pcncs quos non idcominiis

intcgrum,& ilubatttni ios pacrona"

cus «Soii^ionim eft , vt patcc ; qood
ihnominacionerecus cft , in qua K
libi pupillus nocere poccft , fi forcc

aomincc ica vc ftatim rcs tranfcac ad

jiominatu:8: fuccclioribus fuis, fiue

jionunct in pr^efcnt tcnipus , Cuc in

tempu s poftmoccem : quod prt^iudi<-

cium,praccatteri,c6aenic,iuxcal. 6xk,

C.dctcftam. milit. quaallcgat Cal-

das vbi fup.fub ticul. dc inoffic. ccf-

tam.Ncc tamcn cifatisfacit, quauis

duplici modo rcfpondcac.

Pra:tcrca,pra'cipua commodicas

^uae p^ttono competic ex iore pa*

tronactts Eccleiiailico., eft ipraprx^

iBncaciOsVnde ii c n on fp c^arcc ail

pnpillum pacronum , fcd adcucorcm

cius,auc qucuis alium prarcipua iuris

|)atronatus commoditas > cms fotcc,

fion ipfius pacroni:quod in nominar
tioneempbyteufis fccus cft, vbi pcz-

^pipuacommodicasemphyccufis noa
confiftit in ip(a nommatione , fed

snagis in percepciooe fi;uftuum e«

xccmphytcutlca. Acccditqu6d no-

jninacio cmphy tcufis,voIuncaria cft,

vndc oon tam libcrc dcbuic,arbicrio

pupilli commicti » ficuc prjefencacio,

2UX neccflari6,uicraceftumtempus

die vacanciseccle£f fieri dcbct ar-r

gum.l.fi fideiuflbriS* nneceftaria , £
quifacisd coganc Dcniqucprarfcn-

tatto(vc dixi) nuUum incoramodum

potcftafFcrrc pupillo,aut fijiccclfori-

bus cius,ccclcfix autcm,fi^ quod cucn

turum fic cx minus idonei prc&oca*

tione ,
epifcopi cura eftfprouideret

quod in noroinacione fecuseft , quXl

poftqu4mfiaibicft,aIterlus ordina-

cionUoA flilap»r : .Qu^* ^^^^^

ritualia &: dcpendcntia ab cifdcm^

minor ,aliquando pro maiorc rcpur

catur.

zi Conftat crgo,dtQerram,reu diusr-

fas efl*e racionesm prxfentatione ad
ecclcfiam,acm nomtoacione adem-
phyccufim,vt fic.dc vna,ad altcram

non liccacargumcntarijtuxca rcgula

l.Papinianus cxuli fi.dc mmor. £xiC

timovcro, pupillum non pode no-
sninarei ficuct poceft pr«fencar^ec fl

conrrarittm iodicacom fiierit tn no£^

Cro Lofitaniz rcgno, vcccftaturinfi-

gnisGama dccil. 14. vbi rcfcrt
,
fq

cumcollcgis, fccundum hancfcntc-

tiatn ludicaftc pronominacioncpu-
pilli*

Quod camen Caldas in d.K fi cu-
xatorem,verbo,Lcfis,num. 78. 6ede
iiominac.cmphyc.d.qu;ft.4.nttm.ix*

\fquc ad if .modificac , vc proccdat,

dummodo cucoris auchoriras , & iu-

dicisdccrccum inccrucniar, ficut in-

cctucnircoporccc in alicnationc rci

immobilisminorum,alias, nomina*
itionem,iuillius momentt fore,fcrip-

ificin dift. 4)u«ft. ^.ottmer.i 5.10 fin;

Qood teniiit propcer minoris ptz*
iudiciumob amilsionem vcilis do-
minij quod habctm rc cmphytcu-
cica,ac proindc non poficjpcr nomi-
nationem alicnaii cirra iudicis,

tttcoris auchoricacem,probar.d.nttms

ia«8e dift.verbo, Ls^fis, nujtn* 7H. Ec
(ane hzc r4cio,veffaeft,& locumba*
bct,vbinomijiatio its ficrct,vtad-

huc viuo pupillo, rcs cmphyrcutica,
in norainacu trasfcrretur,tunccnim

ncgari non potcft,pcr nominationc,

vciledominittm,.'ipupillo abdicari^

quod,citraiodicisde cocoris autho*'

ritacemfieri,ncquic,pcr notata inl.

magis putu ,§. fi pupillus, ff»de reb.;

eor.qui fub.tuccl. &c.

Ybi auccm pupiiius aliqucm no-

minarcc



I

minaict ad cmj hyteuCm in tcmpuS
poft mortcm fuam,vidctur diccndii,

valere oominatioQcin » cicra ludicis

8f cutoris attthoriticein » i eeflatite

rj^tionejobquam, camaii4s rcquirit

Caldas,qao in cafu dcbetaccipi fen-
tcnriaGamx fimplicitcr Iot]uenriS|

fccundumquam iudicacunifuifl*e«r€«

fcrt i'n d.dccif.14.

^
Sedncquc boc cafu,puto,fragiIi,K

ItifirmolbliuspupilJi iudicio,ac mul
tis captiooibus fuppofitbnomlnatip
ncm hanc commirci poiTettim pto*

«pter prafiudiciamipmis pupilli , cui
forrc magis cxpediet , alium po(Vea
nomjnarc, quani proptcr prxindi-
cium corum,qui aJias in cn)phytcun
£untfucccfluri,iuxtad.].fin.C.dc tef

ram.milit. quaretatiuscredo , ludi-

cis , & tutoris authoricatemfcmper
intcrucnirc debese* •

:

Secundu m qux , in ^rdjpo&arpe-
cle de prodigo,ciiccndum crit, quod
citta curatoris auchoriratcm no pof-
iit,ad cmphyccudm nomjnare : Cui
adclttuc,qo6d incerdidaprodigo bo-
norumadmiiiiftratione ,non foltim
fuorum, led etiam aliencnrombono-
lum adminiftrationem

, ^uam ^n^
tca habcbat,a-qucpcrdit , luxtS tra-

dita per Bald.in I.final. §. pcnult. C.
dcfcntent.paJI.& rcftit.& in J.fratrc,

ffUieijs qujb.vt indign. ha;redit.au-

fier.AUn^tcu fir fiotigel. tn 1. is coi
boDrs,ff.de Terboc.obltj^at.&Caldns

^*^^!^$ll>^^<'i> abiimilis,iiDaier*

vndc fiuc prodigus, cui, bonisintcr-
di^u cft , nomincc .id ciriphytcnfim,

tanquam dc rc propria di(poncs,Cuc
ranquam de aliena, calisnominatio
non valebit: Snilitteiidatamenetii^

^fiatcdm authoritatecuratofis^exC^

nlc^pupilU , in&iite maioris, ooi 19
h»c partccric ayquipflrandus prodi-

gus,cui,bonisiateidiAum cftiiicuc

a^asf«epe.

Vndc prodigus , cui compctic ius-
patronatus cccJefiaftici , ctiam finc

turatorcpra:fcntarc potcric
, per ca

qu§circa fupillu .fuprgnotauimus.
Et hxc modd Iktis unt de pfodigis
rcrum,& perfodf^nc, plata, deeif
fcc-ipferimut propoficum egrcdicn»
do

, rcriptutaf ptodigi nos Tide4*
mur.

i», TE RTII
'

. S V M M A K 1 A.

1 \ A Vtus,&furdus ,dc iurt digeflenittf

- • . . tum^uarn tefiarifoterant, <>• addn-
fUurntw tx VipiaH, infragmen$»

. milofynh mtrimbus pofttt > en^k^lkn
iectarare,matrimonium^&^oMM*cmrae
tus qui confe^fu fir^^guntur , tmrabtrtf
reSte potejl.

3 Refoluitur difjicultas addu^a contra Vl-

pUai MliMMi , umiqua teliandiformae»

^ ooJmVlpkiiunpetiau

4 Rifirtur «mm t^uUJormdiu mtit ,&
furdis^IufliniMOtradita : fecuniumqui
sntcUigitur Lujitan.erdinat.lih./^.tlt, SjL

§. y .quatenus,dc itiuto,&furdo laquitur.

5 Rttcdo rno aliorum intelUdu, & altero Vt-

. glij ad l.iure militari^ff, de tcnam. mtlitm

&4ii% fmdmo^iOtititoi. titul. yfugeii,

& Ufindt iit^leSus , magis prolfaturffat"

i tettiUi%,fmumOt&iium^ '
.

*

<7 Mutus&furiusexaeciienti&f fcriieri

nefciat^teflari poterifadpias caufas^fiam-

tnifenfumft^nls exceriorihus Cignijicarepof
• fit: Curautem koc non pofit mutus&fur-

• ius a natura,&fi matrmcnium contrabt-

: Hfo^jtraJStt» kitmm,%, & ibi, ie ori.

d.titui.st$.i, 'f

^Mefia^noeaipiascaufos tefiati pot^
eactsrerh pottjl ahfqut folennitate t. bu*

fuiffultifiiiMi^C»qmtefiaiuJae.pof

~4 k.
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inftic.clc tcftamcnc. in vcrfic. Accef-

T E R T I VS.

^eunutOfVfurdo.

Emuto&: furdo hxyc loco

V^y^^ciT» 8t mucufiuc vcroquc vitio

laborancc,fiuc alcccutco tantum,fiuc

a natura.GuecxaccidcntiyioKaiiti'

quo nunqoam tcftari potUifle,njfi id

aprinciMi(npettaact,vtprobatl.qui

inpotcftatc,§ fin.cum lcgcfeq. ff. dc

tcltamcnc.l.odaui, vcrfic. fratris. ff.

vndc cognat. tradic Vlpian. in frag-

jracnc.ticui.de tcftamcnt.vcrfic. Mu-
tus,in 2.. vbt huiut tei rationctt ad-

nedcnSiMirMitinquits^fiiMnMiWitfciai-

tiftthidt /ofMiwa pot${l yfiirhs , ^womm
verba ^fiumlu mfUru exaudtK non fctefi»

Quibus conftac, mutum , H furdum

non potui^Tc tcftari,quoniam , altcr»

ob loqucia:,altcr,ob auditus priuatio

iicm,imagiuari^ vcduioni ipilus fa-

jnilidBcooperari noopoterat: Ete-

nim poft duo illa antiquiora teftan-'

df gcncca,qQorum vnum,calans co-

oiitijs,altcrutn,in procin^lu ficri,di-

cebatur.de quibus Vigl. in princip.

inftit.de ccftament.vcrric, icd vt ni-

hil.cx n.^.cum fcqucntib. Conan.

lib.^ommentx.i. nnm. 4* accefsic

tcrtiom,qQod per «s libram dice-

batur,in quo vertebatur imaginaria

qtt;^damvenditio,qua,faniiliacman-

cipationcmdicobant ,vt traditVl-

pian.in d.citul. dc teftamcnt. vcrnc.

Tcnamentoruni.& dcclarat Impcr.

iQftioiao.in d.priDcip.inftit. de tcp-

tament.quietJi ,fimilis imaginati^

Venditionisquxfiebatin mancipa-

tioile,feuemancipatione libcrorum,

mcnimicin §.pra:tcrca, inftit. quib.

mod.iiis patr.potcft. fclu. vc fic nic-

licofcripfctic VigU m dict. pcincip.

fiCjanccnum. 1. huius gcnciis tcfta-

mcntum,non tam videri,teftamcn«

tum eflc,quim contraftum*

Exquo oritut difjficultas contra
'

ptxdi^am Vlpiani tationem in mu-
tls,& furdis, nam ciim conftct , cm-
pcionis & vcnditionis concia^lum,

cllc contra^um qui folo colcnfu cc-

lcbratur,& pexficiiur,vt in citul. inf-

tit.dc obli^t.ezeonfefis.1. i. in fin.

ff.decontrab.empt.l.confcnfu, ft, de
obUgat.& aftion. non videtur bonn
ratio in muto, ob quam teftati , nc'*

quiuilTct,quoniam vcrba nuiicupa-

tionis loqui non poteft , nccinlur-
do,quoniam vcrba familia; cmpto-
ris cxau4ire,non poteft,fiquide cOr*

tat,mutumtt furdum,fiue i cafu,fiu«

anatura,fi modo habcat aliquc intel

kftum,quem fignisdeclararepofsic«

cclcbrare poftc omncs ccntra^us, •

qui confcnfuperaguntur , vt in i.itc

quia,ft.de pa^.l.vbi non vocc , ff. dc
rcguK iur. ciim aiijs de quibus Go-
mes.i.tom.c.tf.nu.5.6c in 1. ). Taur.
n<i.i^. vndc & macrimooiumcdtra^

. herc potcft,iuxta coinn|ttoem,quanft^

tradic Caldas.de nominat. emphyt..
quxft.i.num.jo.vcrfic.Q^ia rationc,

U in l.fi curatotim , vcib. cuin noa
'

abfinulis.num. 65. veriicul. Exfupra
fcriptis,C.deinintcgi.reftit.minof.

aduerfus aliam -communem ,quani
.tradicHieronym.Vcriusin Lexfiic^

to,num.ii.& 15.fF.de vulgar. & pu^
pili.fubftit. atquc ita,cum ccrcjrsimi

lurisdt, empttonem bc vcndicionc,

fol<qconfcnfupcrfici,vc in allcgacis

iuribus.cuma)ijs ,nulluvidctuc uu-
pedimentum,ni9tojfldi£fiirdo inefle^

quominiis , MjMcs Sclibram teftari

poflStnt , nai«!p^6^vetbanuncu-
pationis loqui , non pofrct , ncc hic

cxaudirc vcrba bmilix cmptoris,ta-

mcu,vt fanuliam maaciparc pcfsec,

hcc
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lioceft.,pet imaginariainve&dmo
neni.voiucrra bona,& fuecefsioheni

ttansferre,non videbacur neceiTariui

verba loqiit«Micexattdi/e/ed quduoii

cofcnfum , quoquo modo cxplanarc,

vc in d.pt incip. inItK.de obii^c. cx
confcnf.cuiii alijs.

Sed huiu&difficulcacis vcra fi^ coCr

tansre(b]utjo4Mnndajeft.0b eodem
VJpian.in d.ticuL de teftam. verfic;

In teftamencOfCiuosbarc.funt verba.

fHUiUm€mo^odptrdt &ltkrmjit , Ams

Hs aguntur,famil'u mancip^tio, &tiuncupa-

tio teflamcau : Kuncupatur teilamentum in

bunc modumitabulai ttSUmenti^te^ator tenh^

kddicitiUdCfrtm^tabuliSt.ceris vefcriftet

fimtjiutio^tAlegafitaqut^ras QtiiitHy tefiip

^mnmmprdbtiotii fM£mim»i^&t^Litw
Ucmw, Atque ita <cohftat;,inrcfta»

-mentoquod per zsA Hbram 6ebat,

hcntantum vcrcifamilix mancipa-
cionem,id e(V, imaginariam quanda
vcndicioncm,fed ctiamnuncupacio»

• iicm,qua;,Derro]efinM^aEdamver»>

ba fiertidcbebat, vtiic inetitd dixif-

fti Vlpian.mutumnbo pofle teftari^

3uiain hoc gci^rc ce(Undi Cquod,

uobus pricribus abolicis folumio

vfu crac, auchorc eodcm .Vlpiano la

dift.citul.de ceftamcnc.vetdc. ceftar.

mcnconin) , & loftio. in princip

infticdetoftam.verfieiedillaqoide)

folcnnia iU» nuncupaeiook verba

]oqui,n6 potcratjfordumvero, quo-
niam vcrbafemiliar cmproris cxau-

diic non potcrat,crant cnim & folc-

tiia quadam vctba,quae,is,qui,£ami#

lia;«mpCQr diiie|^tur ("cuius imagi*

gincm,hgredihl<ipti^{ obtiipcte , di4

xiclmpcrac. in §. ieiff'neqoe , in frn*

inflic.dc teftamei|t.)cloqui,dcbebac^

& a tcfVatctc cxaudiri dcbcbant , vt

folcnnid nuncupaticnis vcrba qux
poft familiae mancipationem dice*

bantor, fvc in otdine fcripturae pro-*'

ht^ Vipiaa.iiid.ve(fic. Ip teftameii-

frSm. fart» f.^,

to,)congrue , & idoneo tcmpore lo-

queretur;& deniquc cetta , U foJcn-

aift 'ircrba fiiiife familiai emptorii,
teftatut Theopliil.in d. priuG.. tlite^

deteftameoi^ f^tus a Connan^di
lib.9.comme|«,c.r.num.6. in princ*
vbi,&: in num.pra:ccdcnri ,dc fumi-

cmpcorc, 2^ dc hoc gcncrc ccfta-

di,plura adducu. Yndcjpan racionc,

mmpsifie^cdus non poteciK cffe fa-

miiia!empcor:quod cradklie Vlpian.
in diA.titui; dctcftamcnt. in vctfic.

Mucus.in i.inquiens,MM/ttf ,fkrdut»fu>^

ripfus,pupiUusfd:mina, ntquifaimli^ cmptofi

ncque tcstiSy libnpcns rcpen potcil. Siccjiic

pr^jdiifta VJpjan. ratio dtknuitur,

qimnilil eam .quaft diminuumj vt^

poc^8«mflon>cntuintSi&m , pet zs
dc librani coar^acam ciblifeatiClliaCi

in 1.6 §.final.ft'.dctcftaTnent.&>illuni

fccuius Pichard.in § itcm furdusnu.
i.inftic.c^uib. non clt pcrrnili. faccr.

ccftani.vbigcncralcm aiiamad ciic-

«a <teipamentorom geneta iadducit,

•aii9us,tameitidoncam*' • l

:-;:.£tbaeCimedia: illius iurisprudco^

tix tcmporc obrcruabaci!r,nani pof«

tca modu.shic tcflandi,ficuti duoii-

Ji priorcsjdclijt cdc in \iu , vt rcfi.'ic

Impcrat.in d.princip.inCtit.dc tLlta-r

.meat.vctfip.fofteayero , cim $. ic*

qoeoci,vbi alia teftaodi focmacradik

fair, yeojibcis illa fcrupoIo(ttatefu-

bJata, acquc ica vcluci lara ccflante

rationc,qua,mutus, (urdus tcftati

non pocer.iiu,circa cos ncuam conf*

tuuciooeiii culic iuftmian. in L dif*

gfia|iiipairtteftam.fa

tinecoff^qudd vi>i .nuicus & furdut>fir«

mul , a nacura (it ,teftari , nunquaiii

pofsit,vbi autcm cx accidcntt,tefta*'

ri pofsit , fi litcras noric , &: propria

m an u fcr
i
p (c rit tc am c n i u :Q u od

fi difcrctum cll viiium
, fquod i.iro

^oatiogit, ) tuncturdus quidem qui

teidcm<aMitiw n6 cil^iempet ceftari^

potcriCf
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I

poteric *
quia nul]us,adc6 illiusren- initccnc]us»vt probat. d. 1. iarc mili*

fns expers c(l,qui,pciiicus aon «aii*

diat^i qois iupra cerebrtini illias lo*

quacur. Ecomrariover6tDUCUs,eiiA

ittSquidem aurcsaperczrunc ,& vo«

ccm rccipicntcs,nuquim tcftabitur,

jiili (ic pecuusliccracum tli propria

maou ccftameotum fcribac:qua; ora-

niahabcDturin d.J.dirccecist vbl cra*

doDcgloflaordinaria commoni*
tcr Doiftor.vcperGoffies. Ind. 1. 1*

Taur.num. i5. & ad ha?c rcducenda

elb rcgia ocdiaacPorttigal. io lib. 4*
ticul.8i.§. 5. -

Jix quacdilitutione>dif&cilisred«

ditor intelJeAnsadcexcin I.iure mir
liCAri^.de ccftam.mil.U in $. qutn«

im6,tnftic.eod.cicuL quibustradi-

cur, mutum & furdum militem pofla

tcdari, quaH hoc rpccialiccryeiXtmt^

licia:pnuilcgio dacuni {ir.

Cui difficuicaci ccfpondenc fcre

omnes, vcceftatur Vigl.ia d.§.qum-

imo > in princip. incelJigentes priui*

Jegium mi]icarc in ijs ca(ibus,in qut-

bus.mucus & (urduspaganus teftari

licquit,ncmpc,in muto &: furdoana-
tiira ,aut ctiam in niuto

,
qui nefcit

lccibcrc,quaiis,ccrtari potcnc miles,

vnx& d.Ufire miliuri^& d. §. quini^

iDd,quanuis paganus ncqucat, iuzca

d.J.difcrccis.

Scd is incelIc£lus,quod acclnec ad
mucum&furdum a natura^manifcf-

Ca racionc improbacur,fiquidcm cof-

tar,mucum & furdum anacura,cclla-

11 non polTe cbincelJcdus dcfcdum,
^ui i legibus humanis , non potcft,

nulitibiuftippleri , iuxca tradica pCE
fii|rt.inrepccic.huju$ nodrx leg.nu.

17.& probac l.Hnal.C. dc ccftamcnc.

milicnec id> v|Joium magtsinccrcft

quimipforum«arguni.§. nccvJJo-

tum,inftir. dc mUit. tcftam. Prxtc-

tekSx quisiam in milittae]uft£s, fiw^

dos 9c mucos eificiacur,eric ab ea di«'

Can,crgomulc6minoseflec admili«

ciam admitcendiis is, qoi iam furdus

&mucuscrat, qui, inquam ,potifsi-

mishisduobus fcnfibus ac adbella

pcrquam maximc ncccHarijs care»

bacanatura,argun->. 1. patrc furiofo^

ft.dc his qui funt fui vel alicn. iur.

Atque ica,meric6 prasdi^m tocel*

leccum »quod fpcccacad motum K '

furdum^ nacura» fci/cic Vigl. in §k

icem futdus.fium.j.vernc.lUud eriay

inftic.Quib.non eft pcrraiff. fac. teU
tam.& in d.§ quinim6 , nu. i. vbi in

iium.4.&. j.intelJigic, hodic milites

sHutos & iurdos , in ijs dcroum cafi»

bttspoffeceAari,i|)quibus & pagani

pc(uinc,iu]cca d.I.dilcrccis,foliimqui

militum priuilcgium ,in eo vctfarii

vcvbi, n uti & furdi ccftari pcn'ent,

porient quidcm iure railicaci , & lic

abfqucordinarijs luris fojennicati-

4>us tcftari , acque ita intcUigit dic*

cum §.quioim6, IL d].inre milicariii.

fequitur Pichard.in dtd.§. quinimo»

num.fina]. Qoi ioccliedus cc fi add«
J.iute militari , fuftincri polTcc , non
tamcn conucnicui^o §. quintm6»

cuius verba func , Qutnimo (st tnutus &
fardmmdntelLmtntumftetrefotiJi Quae
cerc^,non in foleniiicatecefimeoti»

fed in perfona teftaotis , prittilegitta%

effe^non-dobiei^ftendonc. 4.

Quarc maeis placct intellcctus»^

qucm cx Rapnacl. Fulgof rcfcrc fiS

probac Angei.in d. §. iccm furdus».

inftic. quib. non eft pcrmiir.fac.ccf<^-

Uineocx»ftimaos,priui]egiom mi^!

Jicarejnbocconfiftcrc^vtmiics fuc^
dus & mutus ex accideoti , qui neie
cicfcribcrCjCcftari pofsit , quod ,pa-'

ganis non Jiccc in d.J.difcrctis,fcqui.

tur laf.in addicionib. ad Porcium ia

di^.§.auinijQ6,& Minfyng^ibiou.u.

Fciafi^EM#iC^fdas»in(L l.ficutato«^

MiOyYecbbCiimnon ablimilisyatt, 6s^
\tc
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vhi iQ finc in eundem intcllc^um ci

tac Decium in d. 1. dircrecis, a num.
quo loco , DeciuSj huius intcile-

€tus non memiiiit,(cd magis,di<ftam

l.iuie militari,ac militarcprmilcgiii

• intelligicin muto &c furdo a nacura,

quando m eo apparcnt aliqua Hgna

intellc6lus.Quo intcllcftu,&: eo,qui

a Vigl.iraditur,rcpulfo, cx prqdiftis

mcliot vidccur intcUcftus Fulgof.

Angeh & lafon. faltcm ad.d. § quin

imo: Ex quo infetturfurdum &: roix

tum cx accidenci ,qui ncfcit fcribc-

rc, Icge, vel principis placito,ad ac-

liuam tcftamenti ta£lionem admic-

ti,polfc: & cft ratio,quiai$,n6 prop-

tcranimiaciudicijdcfc^lua facul-

tate teftadilege excluditur,fcd idco

magis,quia iudiciumfuu in re adeo

graui, explanarcfatis.non valet:vn-

de, huiufcemodi petfonas alicna ma
nupofte facerc tcftamentum, regis

ad jd licentia prius obcenta, cxpref-

fum eft in lege noftta regiad. citul»

8i.§ in fin.

7 Sccundumquardiccnducnt,mu-
tum & lurdum cxaccidcnti,ctfifcri-

bcre ncfciatjpcftc teftari ad pias cau

las, fi modo,animifenfum,fignis cx-

cerioribus dccIararc,pofsit,ficuti di-

ximus in militc, quia in huiufraodi

icftamcntis folarei vcritas inrpici-

tur , vt inferiustradcmus in z. &c 5.

patt. qu? vcritas,&: anirai volunras,

ncgaii non potcft, quod nuiu &: fig-

nis declarari pofsit,alias ncc militis

muti & furdi tcftamcntuin,fignis fa

^um valcrct, contr.i fup. difta , ncc

ctiani fidcicommifta , nutu rclinqui

poftcnt, contra 1. nutu,ft". delegac.3»

Acccdit pra'tcrca,tcftamcntQ nu-

tu conditu ad pias caufas valcrc, iux

ta lententiam gloirx magn.T in c. cu

libijdc tcftara.Bald.h)Cin rcpctit.n.

59.verf fupcr quinto,Andr.dc Bcflc-

tjshic n.l7f.&: c6muncm,quairadic

CQxn4n l' iubcmus,n.i6. dc ccftaaik

& Alcx.ibi.nu'.5.& alij de quib' lul.

Clar, in §.ccftamcntum,qu9ft.fc^ta

vcffic, Qu^into infcrtur, Tiraq.dc

priuilcg. pi.-e caufpriuil. 8. in pnnc.

qui in vcrf fcd pnma oplnio , hanc

opinioncm, coramuniorcm,St verio

rem efte,tcftatur,

8 Qjjarationc idcvidctur dicciidu

in muto & furdo a nacura ,
qui qualc

qualcm habcat intcllciiu.dequopcc

Tiraq.vbiproximcpriuilcg.p.Quod

inagis fuadctur cx co,quia talis mu-
tus potcft cotrahcrc matrimonium,

vt diximus fupra, crgotsrpoterictc-

tari adpias caufas,fiquidemfola vo-

luntasjibi infpicicur.

Sed cgoaduerto , ad matrimoniu
c6crahcndu,non tampcrtx;clu animi
intcllc^u requiri,quam ad tcftandii,

cu illud, iurc natura: copctar, ipfaq;

natura homines doccat, vtinprinc*

Inftir.dc iur.natur.gent.8i ciuil.hoc

vcro.vcl lurifgcnciu.vcl ciuilis inuc-

tionc introducl^um fcrtur , vndc noa
t.i perfcdu rcquiritur animi iudiciu

ad i]lud,quod,ipfa nacura iuuatc,do-

ccntur honuncs.quam adhoc, cuius

cognitio pedct ab humani comcrcjj

vfu, &: cxpicrientia,qua,mutu &: fiir-

dum anatura,carere,c6ftar,vtfic,ctfi

is matrimoninm contrahcre pofsit,

non tn pofut.ccftamcntumfaccrcad

pias caufaSjin quo cademumfolcn-
niras rcmift'acft,qua:(pcil:at ad m.x-

iorcm ipfius aftus folcnnitatcin,no|i

vero illa.qux ad vcra:,ac pcrfe<3-.T vo

.luntatis probationcm fpc^ar.Podc-

ro in argumentum prohac fcntcntia

difpofiiuiu ord.noftrad. tit. 8r.§. 5.

vbi poftqua dc muro &: furdo a naci-

uitate loquitut, qucm, abfoluteaic,

non poftc ceftari , dc illo loquitur,

qui cx accidenti mutus Bc furdus cf-

fe^tus cft,& hunc, cum fcribcre ntf-

ciac, de rcgis licenria poffc tcftarfi

dilponit, quail vcco caiis^Iiccnciai

G
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L.\,CdeSacrofancl,EcckJ.

in boc cafu iiuicr,in quo anirni dcfc- ru conditio poftulat,ncc pr^fcns in-

&.u% non dcpichcJitut,non Jie in il-

Jo,in quo,propLcr naturalc animi dc

fcftij mut^ prohibotur, qucnaturalc

dcfc6lu,principis liccntia ac priuiie-

giu Cuppicrc non valcc : pondero ita

Quc lcgcm rcgiam.in prioricafu na-

turalcm animi, & iudicij dcfc^u, in

muto & furdo cofideraflc.idcirco in

co rcgis liceniiac non mcniinifl^ccu-

ius mcminic vbi dc muto & (urdo lo

quitur,qui,non propter animi dcfc-

Gum,tcftari prohibetur. Vndc,natu-

rali impcdimeto ob(Vaitc,ncc ad pias

caufas tcfl;ari,ille potcric.

Hinc cciacfl: quod furiofus, quia
' iudicio carct,nccad piascaufas tefla

ripoccft:quodtcnuii Bart.hic in rc-

petit,nu.i^.&: 17.& cftcomunisopi

nioex Graco conf.30. n.53. lib. 1. Sc

iul.Clar.in d.§.teflamcntu,quxft. 5.

col.i.vcrf.fcd an turiofus.Carcus vc-

r6,quia animi iudiciu habccquod fa

tis clarc 5t perfede dcclarare po-

teft,tcftari poterit ad pias caufas abf

que folcnitatc l.hac cofuJci{sima,C."

qui ccftam.fao.pofl'. quod tradit Ti-

raq.in d.tra(!l:.dc pnuiieg. piar cauf.

pr'mil.10. ctflcomunis, incontrariu

fit,vt refcrt Mcnchac.dc controucrf.

illuftr.c. 105. num.ij.

Sed contiaria opinio,vcrior vidc-

iur,& cxeonondubic coprobatur,

quia cxcus poccft,intcr libcros ccfta

rijduobus dutaxat tcftibus adhibitis,

iuxra comuncm fcncctiam, qua tra-

dit Socin.cof. i^^.circi pnncip.lib.

z. laf.ind.i.hac confuicifsima,nu.4.

Molin.de iufticto.i.irgft. 1. difput.

ijo.col.^ii.vcrf.dodores, &: alijrc-

Jaii a lul. Clar.in d. §.tcftamentum,

quasft. ii.nu. 7« & qo.Tft. ^i.nu. fin.

quivtrobiq^ rcfcrt Mechac.d.c. 105.

nu.ii.hanc fcntcntia,in litocalu ma
gis c6raunem,dicentc. Demuco&:
furdoplura loqui,&: audiri,ncc ilia-

ftitucum.

§. QVARTI

SVMMARIA.

I '^^obatur comuMS fenttntia^ qutc halec,

^ cxcdmunicatU po^c tenari,inttlUdacd

trarta in txcommunicato propttr h^refm.

1 Baldiftntctiaprobatur aducrfui Bart. tra-

dcntis^tejlamentum cxcotmnunieati, qucmy

notorie conjiat, in ptccato mortalt dccef-

ffe, ad pias caufas valtre abfque ordinarid

iurisfolennitate.

3 Dcfenditur Innocentius k fententia ,
quam

illi attribuit Bali. fed contra ipfum

tradituryrelitiu ab cxcommunicatOytccle'

fu pro mifisy(y ohftcrationibus pro eo ofr

ftrendts valtre, modo rtpulfo , veluti ini.

pofsibiii,feu contra bouos morts.

4 Vfurarij manifcfli teflanentum nonferuAr

taforma. c.Jitt, de vfnr.lib. £. ntcad piat

caufas vjlctjttiamft ipfe dectjferit pxnitens

fcelyum, cum fignis contritmis,

§: qvart vs.

X^eexcommumcato^ cir vfurari^

mamfeUo*

^^i^^^WVARTO &prin-

^^^^^g cipaliccrcft vidcduni

3r^ yj dc cxcommunicat^:

tcnuit Innocent.in c.

cum voluntatc, de £cn
tcnt. cxcommunicat, Bartol. in l.fi

qua:ramus, coi. fin. fF. do.icftamcnt.
Bald. hic in lcdur. aumer. icrcio,

vcrf. quid deexcommQnicato, ic in
rcpetir. coJ, 4. quxft. 7. idcm Bald,
in 1. fin. col. x.num. tf. C. fi a noQ
compcc.iud.& eflc comuncm fcntcn
tia,C6ftacur Afidr.dcBcfldis hicnu.

65.com.
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communc etia dixlc Abb. in rub.

cxtra dc tctlam. nu. 5. Fclin. in d.c.

cu.voluntatc.in fin. &: inc. adproba

dumjcol.i.dc fcntcnt. li: rc iudic. &:

bcncprobac Couar. comunc tradcs

in X. part.d. rubr.dc tcf^am.num.iS.

Gomcf.in l.j.Taur.nu.i^. lul. CJar.

lib.3. rcccpt.§ teftamcntii.qu^ft.z^.

Didac.Spin.infpccul.ccflam.in glof.

rubrica:, ii.patc.nu.fin.& alios rcfc-

rcs Micb.Crair.m lib.rcccpc.§. ttfta

mcntu,qu?ft.Z4.n i.pcltcosMolin.

deiuftit.tom.i.traft.i. difputat.137.

col.5j3.vctf dc cxcoraunicato.Qu^

opinio.vcta cft,rcictta opmionc glcf

f;Kjin c.dcccjnimus.dc lcntcnt cxco

munic. lib.6.Hoftitnf.in c.pja ccnfi

dcrationcjdc cxccpiion.lib. 6. loan.

Monach. & aliorum in c. quaqua,dc

vfur.cod.lib.qui cotrariu cxiftimauc

rut:cicnimcxc6n unicatus,& vcrbis

& racione lcgis coprchcnfus ift,nec

aliuJe rcperitur ptohibitus,vndc tc-?

ftari
,
lcgiiimc potcritin quafcunqi

caufas.vt pcr Innoc&r alios vbi fupr.

Potctit fanc cocraria opinio pco-

ccdctc incxcomunicACo prcptcr bx
rcHm» is cnim tcftari ncquic, luxta

Bart. fcntcntia in Auth.crcdctcs.C.

dc ha-rer.&: omncs fcrc, pro comuni
opinicnc aflcgaios.ita tcnercfcripfit

Anton.Gabr.Tib.4. comun. tit.dc tc-

ftamcnt.conciuf i.nii.y. & (cquitur

Craft'. d. quxft. 2.4. nu. final. probac

Ord. noftra lib.4.tir.8i.§.4.qu^ ctia

pro c6muni/enrcntia,dc qua fupia,

rotnnda cft,quafi eam in cxcpmuni*

catis aIijs,pr«;tcrhxrcticos&: apofta

tas ampic<^atur,du in his fpccialiter

Joquitur,tcftjri cosnon pcftc.dccla-

rans. Eft etinm c.Tfus,in quo cxc6mu
nicrtusicftari ncquit,in c.fclicisdc

p.Tn. iib; 6. cuius mcminir Moliii.d.

d1fpur.t57.vcrf.dccxc6munic.Tt.fcd

in cafuillius tcx.iDquir,& bcnc,non

quiaiilcclt cxcommuDicacuSjtcftati

non potcftjed quit^vlcra cxcomuni'
cacioncm, id inpa:nam cftctiam

culiaritcr ftatutum.

z Scddubium maius ctit in propofi

to,an ii cxc6munjcatus,ad p^as cau-

fas teftctur,cius tcftamcntum vaicaC

cu omnibuspicjcaufxpriuilcgijs.tan

quaadpias caufis conditu^' '6l Bait.

hic.in rcpctit.col.6.vit.qu;cft.ptim^

quarft.principal.in vcific.iUcm dico,

gcneraiitcr dixicdcquocunquc, quo
notoric conft.ir, in pcccaco mortali

dcccfsiftc,vcluci quia fuic occifus in

furco,vcl qui.ifc ipfum occidic,vcin

c. placuit,i5.quacft.5.c.furcs,dc furc.

quod in corum rcii^is non cft locui

priuilcgijs,qu:E, a iurc ciuili , vel ca-

nonicj,pix cauf; rciiclis tribuutur:

allcgat 13aic.c.qui cum furc,cx{rad(S

fuit.quod cbitcr repctit dcindc i\.y6s
'

in fin. Vndc in huiudncdi rclidlisiio

habcbit Jocu difpcfitio tcxt.in Auth-.''

{iini)itcr,C. ad icg. tuicid. cu alijs,

qua:pijsrcli(5lis,ptiuilcgioc6pccunr.''

Scd B«ilu.(qui in omnibusfcrcbti'

iusicgisquaftionibus Barr. aducrfa^

cut,adc6 vt dixciir Tiraq.in traiTl.dc

pia caufa,priu:]cg.2i. vCtf. Nd liald.

poffc duudicari,cum, cum fupcrliac

Icgcm (cribcrct, Bait.iiifcnfilsimumi"

fuiflc) Bald. inqua , concrarium cxi-

ftimauic,vc,fcjiicet,cxc6uiunicati,ac

cuiufuis altcrius,quc,notof ic coft.iC,

in pcccato inorcaliobi;iTc. tcftamcn

tu ad pias caufas, gaudcat priuilcrio

rclidorum ad nias caufas : ita Bafj.

hic in lc»a;ur.-col. ^.'ad fi.ni vcrficul*

.Tu diCj.icidcm ttnuit in rtpctir.

col. 4. vcrfic. fcxio quicricurjvbi art--

jdk de infi dc i i q i in rcd cmp tion c m*

captiuoium,vcl in a^lam piacaufatn*»

^lifpofuii: mouetur Bald.pcr l.nulli,

§, quod fi tcftati r. ibi,fidrLr^y/Hriw/M;

tifj, infra tirul. pfo>Limo;&: ^.ildi fcu -

tcntiiijhcttnon cius racionCjprOT^ac

Abbtind.iubr. dc tcftamcnu nuiu.



LA,CJeSacrofanSi. Ecck/,

1 1. Et fanc l>cct infidcles, cxcommu

oicati, & quicuquG alij iiniilcs, quo-

rum mors pclsima cft^ iuxta iJlud

pf. 33. Mors peccatdrum ptfiima. ccclefi^

bonis fint indigni,ae proinde,iliis

frui, non polsini, vt in d. c. placuit,

Zi. in d. c. fuics, cum a)ij$,ncn tainc

corum bonis, ccclcfia indigna cft.vn

dc fi ad ca vocctur,rcclc,admitti,-po-

ftulabit , iuris pciuilcgijs fcruatis,

quib9,pixcauf9 rcli£ta gaudct,quar,

no rciinquctis,fcd magis,pia; caular,

cui relinquitur,gratia&: fauorc indu

dafucrut,vt prorationchui^ fctcti^

notauit Bald.in d.lcft.vbi fup.& no$

infcriusjdelioc crjuclcatiiisagemus.

Ncc obftat prjcallcgatum, c. qui

cum furc, quoniam tcxt- illc cum fi-

milibus,Bartoli fcntcntiam iuuarct,

quand6tcftator,dcrcbus furtoabla-

tis . in pias caufas tcftarctur, vt hic

xcipondit Bald. in d. rcpctit , nam
hic fimilishabctur ei , qui viftimat

filium in confpcihj patris, iuxta iJ,

quoddicitur Ecclcfiaftic. c. 34. Qjfi

cffert facrificium cx fubjlantiapituperu^quaji

qui vthimatjilium in cBnfptdu patris^ rcpcti

tum in c, non cft putanda,i.qua:ft, i.

Eft taircn aducrtcndu qu6d Bald.

in d.repct.col.^.vcrf feptimo quicri-

lur,fcripfit,lnnocept notaflc in c.cu

voluntatc,dc fcnt. cxcommun.quod
cxcomunicatus tcftati poteft.fi tame

ad pias caufas tcftetur,talc tcftamctt

tum non fortitur priuilcgium rcli-

^oium adpias caufas: ita cx Inno-

ccnt- rcfctt Bald. hic loco citato.

£go fanc apud Innocent.in d.c.cum

VoluntaiCjtalc diftum non lcgo in

meo libr .ncc cx co colligo:vbi,quod

aninct ad propofitum,hxc funt vcri*

ba Innoccntij, dc cxcomunicato lo-

qucniis: Idortuaria autemquc dantur ph
4»irmrf, non funt recipienda, cum nonjir pro eo

• orandum, 88.<lf/l. c.fin,ftdf\altM,nonfro

Mtittd i
in tcjlamento , txconMunifatus ali-..

quid rtlinquat eccltfit ,
recipictynoH tnim pr^

btbetur cxcommunicatus tcQari' Y\xc func

Innoccnt. vcrba in d. c. cum voiun-

tate: £x quibus,nullo modoconftar»

cum voluiflc,tcftamentum cxcom-
municati,ad pias caufas, non valere

cum priuilegijs relidori^m ad pias

caufas, quidquid, hoc, Innoccfio tri

buat Bald. vbilup. Conftatautccla-

rc, voluiflc Innoccnt. quod licct rc-

gulantcr valcant rciida ccclefizin

tcftaracnto cxcoromunicati,non ta-

mcn valcant, fiaddatcxcommunica

tus, fc, ccciefiae rclinqucrc pro ani-

mafua: quod etfiapcrte voluiflct In

noccnt. vt conftat cx (up. rciatis vcr

bis , cius tamcn in hac rc fcntentia,

(tanti viri pacc dixcrim) non placuic

mihi,qui,vcriuscflc,cogitabam,cti2

in prnpofita fpccic valcre rcli^um

ecclcfix.fcu quibufuis ahispijscau-

fis, fprcto co ,
qubd tcftator adiecit,

fcpro anima fua teiinquerc,non ma
gis quafi ccclcfiz relinqucrctur fub

impbfsibili.turpi veconditionc ,auc

modo,na rcii^u, finc dubio valciet,

conditione,vel modo impofsibili rc

le^o: de conditione impofsibili cft

tcxt.clarus& capitalisin l.obtiDuit,

ft*. de cond.& demonftr.SC idectiam.

de modoimpofsibili probat tcxt.

ibi I mol.col.fin.in 1. x.fi^.dc codit.in-

ftit.tex.in l.fi Titio,aIias eft.I.fi fiijdu

§. lulian.ft".delegat.i.& eftcomunis •

cpinio pci tcxt. in l.fi quis cu .ft^. dc

condit. dcmoft.tradit Bart.in l.co

dicillis.cfbl.t.vcrr.opp.lmpofsibiU-

tas, ff". d^lcgat. j.. Dcc. in Auth. in-t

grcfsi,num.z3.irtfra,hocncftrptituL

Sarmicnto,lib.a.fclc^.c. 3.nu.^. vbi

ad fin. v(qnc,latifsimetradat, an,fi-

cut in vltimis voluntatibus,ita & in

contra^ibus, modus impofsibilisrc

ijciatur, difpofitione- mancBtc pu-

ra? vndc fi infidclis, cxcommunica-
tusiaut quilibcc alius>qucm,nctorio

. X conftac»
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c5ftat,in mortalipeeeatodecersiaey iiicif>ic,acciiigAin;voK i. eft conv
pro quib^dcniqjno licct ccelcfi^jOra

rCjVtin d c.placuitjij.q.j, Sc in d.c.

furcs,dc furr.&: ind.c. ftn. 88.diftin.

ii calcs»inqua,4iii aliunde non rcpe-

riantur prohibici tcftari ,eccleii« ia

..
teftameotoraorelinquanc pro ani-

ma fuayvel vcpro eis oblacionei « 8c

iniffx annuar , Domino ofFcranturi

ccclcfia quidcm , talia rcliita , licite

capicr,&: fialitcrexiftiniaucric Inno

ccnc.vbi fup.modo rcpulfo vciuc im->

pofsibiJi , vet tanqaain bonis oiori^

bus , U facrorum canonuin decretis

adoerfotvc in d.l.i.l.cuditioncs ^uf»

].conditiones contra,fF. dccoditicn.

inftitut.I.non dubit.in-ius,dc condir.

& dcnionftrat. ciim fup. allcgatis:

ficuti fi pra:Fati,ecclcrix Jegatcnt fub

conditione,fi ci$,eccIeiSa£ca fepul-

tU^^oi^ederecur,qus rcijciturem*
jimOjin^fld^Cibnetfeulegato pure V9

]ente,vtm d. f. i. & 2.. quod in hac

fpecic tcnct cxprcffc Dyn. pcr tcxt.

jbi,in ].milcs,§. fin. ff. ad Icg. lul.dc

adaltcnquem refcrt, & fcquituribi

Batc.& alij tefte ^ala^ Rqu. ^oi iit

Iianc fenteiitiam aliosatJegar, in re-

petic.tabr«de donat.int.vir. & vxor*

|.^4.0um. z. vcrfic. Ad idcm facit:

Conucnit fcntcntia Bald. m I. vnic.

in fin.G.dcijs qiiarpa:n. nom. in tcf-

lam.&c^t. quod ii teftatorreliqujc

p.ro fcpultura,& dccefsit excomma«
.nicailugltaquod fepelirl non polst^

debcbictttk^acumt

Vfurarl autcni manifcfti^cefta-

mcntu,quoniim dccocxprtfffc cau-

tu rcpcritur quodmp.valcaC riifi cau*

tionc pr^ ftita fccundum fqrraam c,

iinal.in fin.de vfut.liS.^. nCcad pias

cau£isl^^c>vc tenec Barc.biciQ

repccic^^verQf.de vfuiario , vc-

r6»6aldJcem in repccit.col.4. ad fin.

oftauaquffft.Abb. in d. rubr. dc tcf-

camciif.num.ii*& confwH: pc^A^:

munh opinio fccund&m Mcncbac.
dcfucccff.progref.§.i,num.i78.Mo-

lin.d.difputat.137. col. s}}- vcrficul.

Quod addifpofitioncs.Vcriini Cou,
lib.3.var.rcfoI.cap.3. in fin. allcgans

Dominic.ind. c. fina). s^quiuseffc,

fcripficfauore pietatis,piareJi6tava*
Jere,modo reftjitorpxnitcns fcelerfl»

& cum cotritionis fignis decefferit:

Qj.iod antc cu fcripferat Andr. Befl*..

inpra;fcntiariim,num.7i.in fin. Syl-

ueftr.vcrb.vfur.^.quxft. 7. & ita c6-

muoiter reneri ex Benedjict.Capr.m
crad. rcgul. conclor. loa. num.
refert Micb.Craf.ioIib. rccept»fcn«>

tcnc.§.tcftamcntum,qua:ft. i^anum.
ii.adfin.quide manifcftivfurarij tcf

tamcntopJurafcripfit quorft. 3^ pcr

tot.fcquiiur Moiin.d.vcific. Quod
addi^oiitiones. • „

Scd& io hoc cafu , prioremiea<*

tenciam,vcrioremeffc,fatccur Bcffe*

cus vbi fup.& eampoft alios probac
Didac.Spino in fpccuf.tcftamcncor.

jngloff.iubric. part. i^.num. i^.qui

etiain in pra:di<^a fpccie , rcli^apia,

Buliiuscffe momcaci,probauic.

f. CLV I N T I

SVMMARIA.

TRaditur cum copimuni fcnttntii , fcn*

dcrrnatos ad mrtem naturale , auc ciui-

Um,iure «im/jno, ntC 4ui ftM caufts tefi^l

X Aduerfu$Btn,imBM>frohatMr^tuKt .

frti^ tftfe«HM(« qiih magts ad fias C4m*

fiste/Urifofsit^adUisdehac rt referua»

tisnem in fetitentiaM*^^'^^'^ ^ miUtari

£je tc{lam.milit. & ord. Portugalli^lib,

4.nW.8i.§.d.iiiF<r/ifiiJ. PorcmcO^.

4dctando. \.
•
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j An iure noubrl ^vhlmofupplicto condem-

njtifijntp£Ti£ Jtrtii i & an ad perpetuas

trireines^vel perpctuos carctresdamndti^bO'

die teHaripoJsinil

4 AgituTi$nimUi, Ui- rtgU f^rtMgal»

/tK4.iitwi.8i.$^. fuaumvUimfif»
fUeiotondemnatii detertia honorutnf^-

te ftrmittit in fiat caufas i» quilfm iW,

. teftari.

y ratio legis tegem ipfum ampliat.dut renrin-

giti& quanuis lex^fit correiloria,tameHfi»

cundumfetiptm inu r4timm,cafut aiij,

f^tilegeconmdjngoUamr,

£ QgMio Uh comSoria hfoiSt in rno cafu,

cumimr ai atium qui cafui rxprc^ trat

dquiparatus in antiquiorilegei

7 Coiiiiuditur , rltimofupplicio condemnatu

fofeteHari de tertia bonorQ parte inpiat

'

taufas etiam fi non ftnt ex cotttcutis ffi ori»

iiaMb.^.tiiul.ii. $.6. aiiMaacommai

fententia,qu£ frobat,fiUof oAtniairipof'

fiokii^atiiniiiiUcaiifamJmtiaUjt quf

Itgibus exprimuntur.

^ Traditurjecunda 4nif /Mf/o ad d.leg.re^ia,

(r ihi,quod,etum fi hjiredis injlitutio , (f

cttera ad caufas non pias relicta in tefia*

mntopropterfubfecutamiilittqmtUiSi'

' MaHoiummnTakaiitJegatAtameHfia ra-

tr« |ifiaifiMf«ii aUgt^mttam moo n-

U&a va!ent^&fonitur (ofmjn qm lucfia

temiaficurior erit.

f Tertia amfUmo apignaturai ii^, leg.

regiam.

10 Afsignatur differentia inter contraSus (f

tefiamenta damnatorum, &ibi, quiimns

inionndmnim mttrvmm/r atp contnu'

tihtiamnatormn^ aatt^pim fofl cS*

mipm immn,wonfiaiMUmtr edOrn^

tist&mtm.it.

11 Limitatur communts opimo,qu£ babct^va-

lere dontitionc it^fc viuss cxteros con-

tradus k delinquente bonajide geiios etia

foR c^itale crimnLadmifum,& quiab if«

hiamUi roatn conBitnto cttoMtitr.,f«2-

tammsfoftaiffim crimiiisfmumuci-
igmmmUifromuiUtnr,

13 Sententia condemnatoria contra reum luta

diem commifstcriminis deciarampraiudi'

cat illis,qui^res atienatai po/f iMaJ tifu/it

. fofsident.quiquepoji iHni cnm rto con*

traxtnmtm

14 Siie die deiilH non aliunde coniUt,fuam

ftr iffius ielinquentis confefsiontm, an.fy'

quatenus talis confefsio, & fententia ex ea

lata alijs pofeforibus , & qui cum eopofi

illud tempus contraxerunt^prxtudiced

15 Tradttur,reliaumifsquifunt conitmnd»

fi ai morttnit fro nonfcriptofieri , vetnti

fitws fmut nUOnm,^ froinio , ttra ^-

quirijifcofeiafni tu numtrt^ kpuknt

efi intli^um,

Itf Traditur, muUum interejfe.an dies legati

reli^ii condemnat» cedat anie condemna'

ticnem^an rerh ponea^mtelleila l.in mctal"

lumff.de iur.ffc, ^

^

17 TrA(ftMr,(til ithantnr tttUU eonitm'

natorumf thn inn AMtbmt. fnmn hre tf-'

uusrtpiattento,

18 tatl agttur de interpretatione ieg, regi^

fib.z.titul.t6.§ zS.vfque ad num. xi.

2,1 Traduntur ampliationes ^di^uaaid.^,

zi.&num.fequtnti,

f. QVINTVS.

De cottdemnatis yltimo fufplicio»

F F E R T fe quioto

bs5S\t? '^"'^'>^" P«tti4'

W#5h1»M< rum Icgum interprc-

iationcm,aliqua, fortafle non parni-

tcnda,ncc pafsim obuia trademus.

Sedquia pro pctfc6i:a cogmtionc

corum,qux ipeAaot adhonc locaniy

altiora priDCipiafHnt repetenda,rcs,

ab antiqoirace , deducenda eft,<)ua

in(pcAa»ad mdrtem cittile,aut nacu-

ralcm condcnacosnon poiTe ccfta r
i

,

iaccr

Digiti^uG by Google



Trim.part. f, 5.

intcr omncsconftaCjCum ctiam tcf-

tamencum ancca £i6tum jfccutada-

iiacioncirritumticrccj.eiusqui, §.i.

' ff,dc tcfbcnenc. jbi tcadunc pmncs,
vcpec Paci£conf.45.num.io.vo]. ).

' McnhaC'Cieruccef.ccfoluc. § 3. num.

3 4.1'fi qu'u filio cxhxccdatO)$»iccicu>

fl-.de iniufli.rupr. &:c. Apud nos ord.

dc codcninacis vJcimo lupplicio Jo-

qucnsjin lib.4.cicul.Si.§.6.

£c raiio cfl, quoniam ica damna*
ci,ferui |>aen« emciebaocuc » vt in d.

$ t.U in d.§ itcj(tum,|^qni Tlcimo, ff,

de p«i.§ ^xnx fccuus>verficul. (ecui

auccm .inftit. Quib. mod. iuspatr.

poteft:.folu.cum alijs , quam racione

cxprcfsit ord.noftradift. §. 6. vndc

tanquam fcrui, fa&ioncm ccftamcci

nonhabcbknt..
Qua racione • ii,ecad pias caufas«

cos polTc tcftaci* cefoluic Barc.bic in

rcpccic.col.^.nuin.i^. Bald. icem in

rcpccic.col.^.num.^.Andr. de BeflTc-

cis>num.4S*&communcm rcncencia

cradunc Abb.in rubr.extra dc cefta-

inent.col.fina/»ad fio.Gomes.in 1. 4.

. Tauc.nom.x4ul.Clac.m §. ceftame-

cum, quxft. s. col. a^ veriic. Qu.Tro,

Mich.CraiT.in libro rcccptar.§.ccfta

mcncum,qua:ft.i7.num.8.vbi loqui-

tur dccondcmnatis ad morcemna-
curalcm,&: io damnacisad vciamuis

moctem«communem dicic*&fequi«

toc celigiofust&ecodicus Molm. de
iu(Ut.tom.i.crad.2r.difpocac.|9* vecf.

Quod vc meUuSjin fin.coI.6o.

Quam fentcnciam limicat Bart.

in num.fcqucnci.in cafu, quo , caufa

cogoica,in fcnccnciafucric condcm-
siaco rcfcruaCa£KQlcas'cs^andi , ar-

Sm.Lex 0ulitaci^.de ccflam. milir.

quo contradicit Bald.hic d.num.
5.earatione, quia refcruatio ,fada

apparctfcruo,&: fic ci,qui ,illiuscft

mcapax , vndc ,ex taii rcferuationc

nuliumiusqu«iicuriEcfancy ^uod

40
Jcgc , aut principisplaclto , vlcimo
fupplicio damnaiis pofsit faculras

tcltandi dc omnibus bonis, vel dc
parce eorum>rcicruari , non dubium
eft^acin biscerminisplane procedit
pra;allegaca I. exmiliuri,&did.L fi

quisfilio .exbffredaco,$. irricum , io
vcrfic.nifi foi cc.quibus, talc priuile*

gium milicibus conccfliim lcgitur,

'quodtamcn in cafl:rcnnbus dunca-

xac bonis proccdic, vc expreflum cft

in didj.ez militacitfl^m W9c militi-

bos C. de ceftam. milic. 8ti<ii ordio.

n6ftcalib.4.titul. 85. tcd & hoc
cunc obtinct,quando milici teftandi

facultas in fentcntia condcmnatoria
indulta fpccialjtcr cft,vt ccnuic glof-

fa m di^.l.&: militibus,vcrb.pcrmic

citoc^ iad.§.irciCQm,vcrb. Dcrmic-
ticiJt,pcr.l.cuiiihicftacus§.(i tti(|ljes£

dc donat.intcr vir. tc vxor. vbi ha;c

dcclaratio probatur,quam fccntaefl:

ord.noftrad.§.i.vcrficul. O qucfeen"

tcndcra^&c fcntue vifus cft Bart. hic in

rcpptjic.did. num. 2.7. vbi priuilcgiu

bocadpiascanfas cxcendic » quando
condiemoacis ^culcas ceftandLrefel» -

uatacft infeoci^iitia»acgQn9.dift.I.ex

militariica?tcrum quod in milicibus

priuilcgij caufa fpecialitcr fcriptum

cft,3dpiascaufas flne legc exccndc-

re,fccurum non puco. Nos vero lcgc

regiam deb0cbabemusd.cicu).8i.§.

tf.ii| VcrfiGuK Bwm caifiJtnilir , ybi

coodemoacisadmbcccm . & fi cdi

fcruos pxn£c rcpuccr, dc ccrcia.(»stQ[

bonorum,prQ anima diCponcrc,pcr^

miiit,fcd vbi ncc lcgis,nec piincjpis

auchoricas incccucnic , fed foiius iu«

dicis,qui, vIciil*o iupplicio danatq,

9e fic fectto pxnx eftefto,ceftaodi fa-t

culcatcni,in femencfa dedic , Joaeis
dubiumeft.-in quoinccrim,Baldi&|
tcnciar aducifus Barr. adhxrerem,cx
1 jSjde quibus pcr cu vbi fup. qu.Tnui$

Baicoii fcmenciam cflc ccncndnm,

G 4 * fcripfc-
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L.\.CdeSacrofann,Ecck/»

fci ipfcrit BelTetiis in prifcnti, num. rirn,omnes,inquicns,fam ad ciuilc»

46. quantum adadum (cAandi ad

pias caufas,aiias, Baldi reotentiam,

veriorem,ciiceiifc

Vbi autem i rentcntta cfidemna-

totia fuetic appcllatu m, condemna!'

tun),non eflc intcrimfcruum pxnx,
ac proindc tcftari poiTc, tradit Bald,

in l.i.C.nc cxdcli^l. dcfunil. & cflc

comnmnem fcmcntia , ccflatut Pic'

jnl.poft contra6lum,Dum. 89. IF.de

doDation.qua probat.expreflc tczi-

in d.l.fi quis filio exhatcedato , §. hi

aatem omoes.
Cum autc hodic , ncmo bcnVna-

tus, cx fupplicio , fcruus fiat,vtin

Auih.fcdiiodic.C.dcdonat. int. vir.

8c vxor. & in corporc vndcfumicur
in Auth. de nupcijs , §. quod antem
prius,collar. 4. videtur dicendum»
3u6dncmo iogenuus,ad raortecon-
cmnatusjhodic, intcftabilis rcdda-

tur,cum,rationcfupplicij,fcruuspa:-

Dxnon fiat.Ca'tcrum,pro refojutio-

nc diccndumcfl,glofl^m i.io verflc.

Re(ponde,ind.Auth/edhodie , ius

iiouum deabro^dareittitute,qux,
lationc fuppIicijcofitiDgebac,rolum

intcllcxillcjin perfona coru,qui,viui

rcmanebanc, quafiqui ad mortc na-
turalcm condemnati cflcnc,fci ui ^X"
iiaeremancrenc,flcucance4»ncc dc
eis quidquam noui, luftinianus fta-

sniilet>Ica cciamBart.in |.eius <}ui f
.'

ttnuni. i.iF.dc cefl:am.Ybi inquic , ita

tenereDyn.& omnes. Quxfenten-
tia,commuriis cft, vc tradit Couar.

jn rubr.de tcftamcnc.vltim.part. nu.

ay. Gomcs.in d.l.4.Taur.num.». ad
£n.& alios referens Menchac. de
fucoe(r.progrelI.§.i.DUffl.i5t.Franc.

de Caldas in traft. de nominat; em-
pbyc.qu(^ft.5.num. 51. & poft omnes
Mich.Craf.in d.§.tc{>amcntu,qu^fl:,

i^.num.i.cotraquam tcnct Moim.
di£l.dirpuc.^2^col.6o*T ciflc. cccdidc'*

quam ad naturalcm mortcm dam-
nacos,Auih.iurc»arcruitucis pxna U«
bcratosefle,*

Vnde eft,qu6d qnis bene natus»

hodie ad perpetnasttitemesdamne-

cur, ccftari iure poccric , cum eum»

fcruum pacn:E non ficri, intcr omnes
ccnftct : quod ctiam dc iurc noftro

rcgioPoitugailixprobat noftcrFti-

cilc.de Caldasd.quarft.5.n.4. verfic

Seruum autem»intelligens ordinar.

lib.i.titul.15. $.z8. qu2 hodieeftia

]ib.a.fub.titul.id.$.t8,incip. Os btnt

ios condemdcsj in hominibusduncaxaC

Jibcriin^ conditionis.

Qua raiione idem dico de con-

dcmnacis ad perpetuos carceresiAI-

bericijAnchartanijdcBaldi fenten-

ciam fccutns , quos Bc alios tcferc Sc

fequitur Couar.dJium. 17. vcrficui.

Prima vcr6opinio,adfin, lul. Clar.

d.§.tcftamcntum, quxft. 25. coptra

fcntcntiam,quamin hoc vltimo c6-

muncm cradiderunc Bertrand. coof.

S94.num. £. lib. 4. 9c ali) quos citat

luI.Clar.d.quzft.t^ quanuiscanaia

hocquam in pr^cedenci cafu , dam-
natos non poffe ceftari , indiftinfte

cradidci it Simon de ptxtis^alios rc-

fcrcns in traftat.dc intcrprcc. vJtim.'

voIunc.lib.2..incccprec. 2.. dubicac. i.

Iblut.i.num.6. cum fequentibus ,U
MichaelCrafllind.^. teftamenrum.

qud;ft.2.8.num.fin.MoIin.d.dirpucac.

9.vcrfic.Dcindefalfum,col.^o.&^i.

in.princip.vbi gcncralitcr tcnct,etia

poftauth.iura,il]os,a quibusfcruitus

p^na; rcmouecur , iQccftabilcs ma-
nere.

Sedin regnb Caftellia pr^faca lex

4.Tauri , latiorcm (eotcntiam am-
plc^lens, etiamvltimoftipplicioda*

natis,ccftandi facultatem concedit,

Tt pote,qui,lerui parn9,ncquaquani

fiaac,vcpcc Coincs.ibidcm^num.3.ac

alioft
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' 9nm.fart.
alios de quibus Cald. vbi fupr. qui

•poil«liosiiuiii; )). com requeoUfte-

•^is Taurinae fentenciam,iure vcrio-

cemeirccoccndic, vc,rciliccc,alu(li -

niano fublata ficfcruitusin d. Au.ch.

fed hodic, jn corporc vndc fumi-

tur, in ooinibus bcnc nacis , non folu

. qui per ciuiJis , fcd ctiam qui per na

turaJis mottis damoatioqem , (enii

pxD^, olimfiiBba&CzatqaeitasCon-

tiietudine vbiqoe fereobfecoari^ fC

ad morcem condemnati faciant tcf-

tanicnca&: infl:iiuanthzrcdcs,quan

do corum bona non conHfcantur.rc

fcrt pod ahos Clarus in d. §. ccfta-

menciioi quarft» lU mu i« ad fin» vbi •

camcn taliACeftam£ta,de iote,pacii»

vel nihilvalere, iprcfacetur*

Ptiocem verd Cententiam , qux
communiccr cft rcccpta,rcccpit quo

qucrcgia noftra Ordm. d. tic. 81. §•

6. vbi cxpreffc tcadicur , ad naturaii

jnortem c5dcmnacos, dcti (crooti>«
jiz, atquc idcirco ccftati noo poUe,

imo& teftamcoca ancca fa^a, fecu-

ta damnationc,irrita Hcri , foJumquc
taliccr condenatis, humanit.iCis cau

faconccdicur^dc cciciabonorumpar

te difponcrc ad pus caufas,pcout ibi

dchabctur,qucd pariterin a&Ciqua

lcge habebator lib, 5. cic. 94*

^ Cum vcro prarfaca ordioacio^ccr*

tas,aoAioacimcauras expccfiericio

quasduntaxac.dillribucrc tcrciabo-

norum parcc,condemnacis ad mortc

conccfsic,n6inuciIis dubicacio cric,

aodi&um bonorumtertium,iD.pias

caoias alcetintCpeciei, ad arbicriutai

,

loum» pofsic condcmnatus cxpende*

ftf Cui dubicationi Cttufam prxftac

iupra dida Ordinat.in illis vctbis,

fojfao faztr ftus ujlamanos pardm cllesfo'

tncnte tonuirmfuas «rja»,& Mfporcm dellas,

dinrihuindo4nm tirar c^ptiuoSiCuJdr erjam^

ffZer ifmot4U40tk^itmt»mmdiriizirmif:

-^i,
.

."**''•%;:•.
teiros &1g!:l}aSf^emputr^^^ f^' •

tf difpefas naopMeraodifli^^ " \
Ecccv-bi^Qrdinac.cercaspiAspa^ '*

ialv fpecics hominauic , ex^eis^c/'.' •

in <]uasduncaxac,definiuic, condem
nacosjtcrdumfiiorum bonorum pof

[

fe^erpgar^c^yndc cumiuris corredto

ria ficff(ciinus,nao\queiindubitati iu.

ris^ffetioierooi^DXDX, ccftaibeinti.

facitioncm Dcquaqoa caaccc,) loijs

duncaxat cafibus,in'qu(biis loquitur«

vidctur inceJiigeiida* non vcroad
alios extcndcnda,iuxta glonam ccle

brcm,&: quarpcr cara, notant com-
municcr:i>odorcs,in Auch.quasac-

tiooes» inn*. boc cicul. vbi,tcceptum

id eflc, ctadidic laCnom. ai.cciam fi

incafibus omifsis,eadcm,aut maior
ratio vigcat: Ticaq. de legib.connu

bialib. glofla 1. princ. num. 11, Pi-

ncl. in ]. I. J. parc. num. 6 8. C. dc

bon.maccrn.luuacpr2tcrca,quQd ca

fus omiiTus remaoet in dilpoiicione

iorisantiqoitiuxta rcgulam I.praeci-

pio;os,infin. C»dcappclIation. 1. fi

extfaocos fF.de coodidioo.cauCdat. ,

cauf. non fccut. quam regulam com
mcndanc rclaci d Barbcfa in l.fi cum
dotem in princip. num. )o. ff. foJut.

snacrim* racic deoicjue, quod huiu^
modi condemoacus in proponca fpc

cie qooaddiftam bonorum diftcibii^

ctonem,ooii dilpon it V t dom i nu s re •

rum,vt pote,qui cum fic cfFc^us fer-

uus ,
dominij earu omnino incapax

rcddatur»fcd magi.s difponic inltar

executoris, feu mandaiairij a Icgc co

fticocipro iiCtsLbooorom diftribotto

lic, in defigoacas caufas , vndc adio-

ftar eiccutoris,feu madacarij, figna*

tos in hiandaco fincs egredi non de*

bcc, iuxca regulam ccx. celebris,pec

quem icavulgo notatur,iD l.diJigea

ter, fl* man(£t. & io c. ctim dikda,
de refcript. tradto Dec. ib I. tranfa-

iftionis» ottin. x. C.(de crai»£i^ion-
• • - ' "

. adco.

* «
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L.uCdeS4crofanSI.Ecckf*

adeo vt ncc pcr acCjUipollci5s,ir3da- fas dc quibus ibi,gcncralU raiiopro

tuixi ckcqui valcat* vi.cunct patim

tradic Fcliii. tn c. c um diim,jn i.io

BB*dtO^C, fif pcuft. iudic. dclcg.

Histamcn ncn cbftantibus, con-

traiium piito vcrius , vc , fcilicct, in

prcpc(iCo,ccmiciv.n.nius,dc tcrtia bo

noium partc pcfsit dHpcucic pro U-

biio fuo.ad piasCAuras»etia quafnon

£Dt c3ipreflxfnd. lcg. rcgiaantic^ua

Doua: Procuiusptobaticne facir,

quod vbi raiio lcgis.gcncralis cft,ct-

fi eius cafuSj fpccialis fit,lcx,genera-

litcr cft iutelligcnda, iuxta tcxt.in 1.

legula cft, §. fi «juis lus, vctfic. & li-

cec n,unicipum,ff. deiur. & faft.ig-

ndr. pcrquctcxt,itanotatibi Barc.

0ald. tc ccmmuniterdoA. r.o.Iaf.in

]Jd quodapud hoftcs.clim. 8. fF. dc

Jcgat. I. & in 1. I. §. fi!it cu.%-fitt.m,

r.um. ij. ft. ad knacus ci nl. Ticbcl.

& MoIin.dcHifpan.primcgcn. lib.

1. c. 5.num.3.ficut & cconiri, (i ra-

tio lcgis fit fpccialisjlcgc ipfam ref-

tringit,aut ]imitar,vt in l.cum paccr*

§. dulcifsimis, ft". dc Jcgat.i.ncr.Iaf.

poft Bait.& aliosin 1. cum bi, §.cam

tranfa^tioticm,r)um. i. ff. dc trafa^V.

idquc mcriio
,
quia ratio lcgiscft fi-

tut anin a, &: fpiriiuslegis, vctba au

ijBfh funt ficut corj)us, & fupcrficies,

vc cft nocabile diftuoi Baldiinl. It

quis fctuo,nDni.7.C.de fiirt.& fcru.

corrupt. & alibi , vt pcr laf. in 1. 2..

num.z.ff.adScnatufconf. Trcbcll.isc

plura dc ratione Icgis, n^agis ciuam

vtrba,infpicicnda,abundc congclsic

Tiraq. in 1. fi vnquam,vcrbo , libct-

ds^anuR). 4$.curafequ'entib. C. de

reiioc. doDat.-& intra&atu ccfian-

tccauf I. port. nu.i}3.cun«fcquen-

tijMolin.d. C.5. anu.j.cum fcquen-

tib. Earbcf. m 1- 1. i.parr.nuin.Sy.ff.

£o!ut.m.itrim.vndc cii ind.lcg.rcgia,

vbi ccndcmnatispcrmitiitur, dc tcr

tia bonorum partc teftamii pias cau

pclnacur, cbquam ita difpcnicur,ne^

f^«"{nctas crga Dci:m,5c fauor ani-

Oiar, cua latio no foliim in cxpc ffis

ibi*i. fcdmalijs ctiadiucrfjcfpecici

pijs CivCi^ cnndc m vim babct,in cin

niibusprofccto di6^alcx, cuiustatio

in pra:tatici}c,gcneraliieft,gcnera-

I ] tcr c (l inteDigenda , ttii in aliqui»

cau(is,fpccialiter Icquatur, lus-

tu d. I. rcgula cft, §.fij:)uis ius,veriic»

licct, ibi, nam imtitm cirfitvticmgcm

ticrulc cH. Ncc lunc , lcx corrcftoria,

dccafu ad CLium cxtcnfiua dicetur,

fcd m.igis,ncn cxprcfsi cafuscom-
prchcntiua prcprcr gencralitatea) ra

cicr.is in prah-^ticncfaiftae, inxti

nctabilem dcdrin.-im Baldiial.d^

«ju.bus, ft'. dc lc^ib. vbi inqi:ir,qu6d

quandc in pluribuscJibuscft vna &:

cadcni ratiOjti;nc illa vnaraiio dc-

cidic oirocs caliis, ncn quidcm pcr

extencionem, im6(Icut gcous com-
prthendic diuecfas fpccies, iic gene**

ralis ratio diuerfas fpecic'; c^ifuuni

cmcrgcniiuin: quq vcrba criginali-

tcr fuciunt Pctri tc Cyni in 1. iura

ncn in finguJas, ff. dc U gib. &: rcpc-

tit P.:ul. CaPircnf. ccnl. 441. incip»

Pro declaraticnc ciuj,col. penult.in

fio I. paic^in a.part.ccnf. 85. pr^-

fens cafus, num. i. ad f:n.vbi prarfa*

ta vcrba Bald. pulchra,vcra)& fubti-

iia dixit3& cadcm rcpctit, &: probat
Alcx. conf S^.circa

]
limum , niim.

6. lib. 6 bc pluribuscxornat Tiraq,

d. vctbo,libcrcis, num. 45.

6 PriecccerficAm. lcgibus, 8r crnfti-^

tnciqnibusantiqUis, vbicunquc dd
pia? caufn: faaoribus , ac priuilcgijs

lcrmo cft, civ.ncs pi.r cTula fpccic*^

gcncralifcr .Tquiparcnrui,cu dc rnj^
ribua jv-.rifcrmitc; iniclltg.iturgino

raiis difpoiifiojCcftra lcx corrigcns

communeli^in hoc,vt ctiam (cruus

pscni;, dcicrtia bchofiimparte poTA

fic
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iit teftati in nQminaca» piae cauDe taxacibidfimeQumeratisi^quisetil

fp:cicstdcquibttsibi>dc alijs^quf his

antiquanim legum confVicucioaibus

foleocc^yifaf•cii.«iMciimJn cc 1 1 1
-

gcda, luxtji celcbris,& rcccprrrglor-

la:finali.s dodiinam in I. fl quis fcr-

Lio, C. dc iuir. quaia dicic icccptam

A y niun in i , t. u uiu. lo^. ff.dc lcgac.

.Meiwfaac..<ieru<ce£j6seac. $. S.

ounu^fic 8..Jib.x.perqiMm#eciam

i]i cocce^riis» idita notac laf. iiti.

tranfigcrc,num. ij.C.de crafaftion.

& alijsrclatis Couar. inc. R.iinal-

dus, §. nuin. 6.dc ccftaincc. Qj.iod

vtiquc iiuclij^tiiuuin citjqu.ido an-
tiqua icge, calus zquipacautur tan-

quam eiufdem cttion&svi accidit ia

inratrcbcf«tuxtacocdatsm Pauli Caf-

trcnfisreroIucioncmiiteoiiG Sj.au.
I. ad fin.&r d, conf. 44i.coI.pcnuIt.

aa hn. quam lcquitur Alcx. d. conf.

S^. num. 6. lib. 6, Croc. in i. ii con-
ftaoce« in 1. lc^ur. num. ^^iF.foIuc

macrimoift.i&; copioC^ Tir4iq.^ii«iiu.

4^4 ante fiiw Bttcbofa d.l.fi coofttfflls

in princip. nu. loy. vbi ceftatur,praf-

didamglolTa: dc£lrinam,communc
cire, addiditquc.iunc locum habcrc,

cummlcgc corrcdoria c^jprimitur

cacio quxpaiicec locucu faabccijica

fu a;qui|iaratO|

primcrecur,& plura in materift^^itf»'

ceocipniSi cam circa legem exorbi-

tanxeni, quamcorrcdoria, adamuf^
lim 61: luculcntcr pcr ciidem ibidem
innumcris prxcedentibus.

y Dcniquciiuius rcnccocia: vci:itas,

& arquicaJicx eo, cuilibec£i«tlclb*i>

^ripocefl:>qaodrCdoiMitlcc fcccp-

ciimicftcirca ingTaticudinis caufas,

cbrijfia^, cxhaTcdari poccft fiiius, a
luftmiano nominatim cxpieiras in

Auth. vtcum de apj^cllac. cognolc,

§. aliud quoquc capiculum,coiJac.S.

Ybi, cum luftinianus conftituat, fi»

lios cxhccedaci ptAidK^eatifis dun«

repccic Luficana ocdin. Iib.4.cic.88.;

VtfrdtuitifVf (inquit; Mi//f Usmjof^u
lege, ingratitudUiis cuufu oppt)nertf.m^^

tiHbuius confiitutims ferie contitttHturf ta»

men communitcreft rcccptum,pof-

fe hlios exhci cdari cx alijs ingiaci-

tudiniscauhs> qujtr,ibidcm cxpiclsis

fint maiorcs,aut eciam prcs, vt cd-

ftac cx celacis^.Couar« • Rainu-
tius.iopcinc nu. 16. dc tcftam. Go.
mcf. I. com. var. rcfol.c.ix.oum.xK

Clar. in §. tcftamentum, qnarfl:. 41.

num. a.qui,ab hac opinioncin pra-

fticanon cllc rccedendum.attunut:

Coft. in. §. & quid fi cantum,3.parc.

siitm.i75.$uarcz4 Kibeira,in addi*

tionib.ad Ancon.Goiccf. vbiproi^i-

me in litcera,0» & Mich. CtaiT. in
lib. rcccpt. §. tcftanwntum, quasft.

42. nuin. i. &: 3. qui fanc cum hanc
(cnccnciam probcnc , &L,cx pluribus

cHc rcccpcam,pro(iccantur, fqux
- xneniccif incelligeoda ,dummodo (i«

iniltai||H(iiQaioc«av4a;fpcdecad iii-

Jt|tiatoip!iteroam«^py$co ad publi-

cam, vt pcr Connan. lib. 9.c6mcnr.

€. 10. nun\. 6. ad fin.; in cxcendcnda

caula cxh<ircdaiionis ,
qua: odiofa

. cft.. I.Q^ni c^uidain,ad Cm.ff. de liber.

^ poftbiim.mu]td.magis prpbanda
cft fcntcntia in cafu,da quQ agimii^,

di^x lcgis CC^ia?«.plQfl^^ndSU^QIu
famirerauonis,quaE,fauQrabi!is val-

dc cft, vt condarj Qiiibus, bc huius

fcnt.ntia: vctitas, &: a:quitas appa-

^iccfic^atum quas cojucricam ad-

iptio: Quodericnptanduoi pcQ yti-

]iampIiacionead«d»i]figem rcgiam
-ii.lib. 4. cic. 8x.§. vcrficul. pore,

cbnfidcrando nos. Cuius quidcm
verbanoii obftabunc, quaccnus ccr-

cas quafdam pia;cauf£ fpeciQ/s. nt)-

- minaoic 1 in qua^ , coode|n«;aftt cd
! fttoiccmr. de texcia ijiPAOfmouMrcc,
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LA.CJeSacrofanct, Bcck/.

tcftari.pcrmittitjprohibcns inalias,

cric cnim intrcpide allercnduro,ordi

nac. ccrcas iilus caufa^. norainacim

cxprcr&ille , quiaincis frcqucntior

pictacis vfus verfatur, 6£ fic, ratione

frcc]ucntiorisvfiiS,iliarum incminif-

fc, non vero quodcarum cxprcfsio-

ne inicdcrcc, alias cxcfudcrc,in qui-

buSjCadcm ratio,&: idem piecatis fa-

iior inc)udcrctur:illa vcr6 lcgis vcr-

ba, qux fcquuncur , & tmoutras alguM

<ouJas 6* itffefas nao poderao defiribuir as di

tas ter^as^ non ad rcs alias ciufdcm fa-

uoris ac pictatis,pra:cer antea nomi-

natas , fed ad prophanas crunt finc

<iubio refercnda.

[
Sccunda, & qua» frcqucntcr con-

tingcrc poccfV,ampIiaiio ,crit in tc-

(Vamcnto fado antc condcmnatio-

ncm,in quo.inftitutio ha:rcdis, non
piam, fed prophanam caufam conci-

ncat, bc tamcn in co, pco anima , cic

partc fuorum bonorum difpofuittc*

llatorad piascaufas:nam, ctfi huiuf-

ccmodi teftamcntum fuftineri non
pofsit, crunt tamcn fuftincnda qua;

jn co proponucur relidta pro anima,

quatcnus,cerciam bonorum parccm

non cxccdunc: quod fand illoru fcn-

tcntia dcfcnditucquicxiftimauetur,

legata ad pias caufas valerc, ctiam,

iji cotcftametocontcnta, quod.quia

jninus rolcnne fit, quoad infticutio-

ncm, bL rehqua, quar,alio quam pic-

cacjs incuitu, relinquuncur,fuftincri

non potcft.-quam fcntcnciam,aiijs rc

lacisfcquiiut Cciur. in c Rclatum,
ini. num. ^.vctrfccuda ipfius, cxcr.

dcteftam. & dc ilIa,nos poftca agc-

musin initiofcqucncisparcis.

£x quafcntcncia,pra:fcns amplia-

tio manifcftcprobatur, nam,fi rcli-

da pia.vtiliccr valcnt ctiam rbi inf-

titutio harcdis , ob dcfc<5ura folcn-

nitatis in tcftamento requincx, va-

Jerc non potcft,confcqucnscft,qu6d

ctfi valcrc non pofsic harrcdis infti-

tutio, &: cxtcra , quie ad caufas non.

pias rclida proponuntur in teftamc-

to, quod, propter fiibfccutam dam-
naticncm,irri{um cflc,apparct, iux-

ta dict. ]. cius qui, §. i.ft. dctcfta-

mcnt. I. fiquis fiJiocxh^rcdato,§. ir-

riiunijft.dc iniuft. rupc. Scc. & ordi-

nnc. d.ticul. 8i. §. 6. valcant nihiio*

ir.inusquarin co,piccacis cau{a,rcli-

lcguncur,incra quancicatcm a lc»

gc dcfinicanuqu? fcnccntia,fecurior

cric, vbi,poft irrogatam damnaiio-
ncm, talc tcftamcncum, fa6ium cffe,

app.ircat, namcunc, cumdetcrtia
bonorum partc pofsic codcmnacus,
pioauima difponcrc,pcrmiiccntclc

gc rcgia in d.§. 6.ca:teroru bonorum
difpofitio,qua'fmc adpias,fiucad no
pias caufas fic.inutilis fcpcr mancr,
vtile difpofitioncm viciarc, non dc-
bct,iuxta ordmariam luris regulam.

Tcrtia & principalis ampliacio
addiclam Jcgcm rcgiam cft, vcctia,

pcr ccntradu, vltimo fupplicio dani
nacus pofsic,dc tertio illo bonocum,
pro animadifponcre : nam ecfi ord.

in ccftamcncaria duncaxac difpod-

tioiic loquatur, vt patct, ibijfo/joyi-

zer feus te{lamentos,faraem ellesfomentc to-

ntaremfuas ter^is, &difporem dellas, &c,

tanicn idcm crit,ctfi non pcr vltimg
voluntacis a6tum,(ed pocius pcr ac-
tum intcr viuos, difpoficio fiat,quia,

videlicct, condemnatus iptc , antc-
quam paciacur,ciculo donacionis in-

tcr viuos, rcs fuas, incra dcfinicam a
icgcporcioncm,in opera pieratisdi-

ftribuat, & cxpcndat,aut ctiam pro-
mittat: ncc cnim quoad pr^fcns m-»
icntum, quidqium inccrcric, an do-
natioincipiaca craditionc.vel a pro-
niifsionc,qufa, videlicct, in rcdcm-»
cioncm captiuorum, rcm fuam,iicii-

lodonacioni$promictif,valcbicnam

^uc taiis promifsio, & donatio , cifi

ab
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ab co fafta appareat, qui,morcIscv>-

dcnationefcruuspxnxcfTc/declara-

turind. 1. regia, cuiquc humanica

cisgracia,rolum dc tcrcia,bc noru par

te ic(Vari in opcra pictacis > pcrmidu
fuic;namcum eadcm illa piccas,&^

idcmanima: fauor & vtilicas,a:quc

cxcrccripofsit campcrinccr viuos,

quampcr vlcimx voluncacis adlum»

diccndum cric, liccntiam,in vno ca-

fu cxprcflc datam,ex mcntc lcgisin-

tclligi , in alccto quoque fuiflc con-

ceflam, in quo eadcm piccacis racio»

ac aoimx fauor &c vcilitas dcprchcn

ditur, & ita pro hac ampliacionc fa-

ciuntca, qu9 proprioti nocauimus.

Ncc obftatin concratium,qu6d lcx>

dc ccftamcntoduntaxat loquicur,id

enim proucnic cx co,qu6d §.ille 6.dc

damnatoru tcftamccis cft, pcrtmcns

adtitulu dc per(onis,quibus non cft

pcrmiiTu faccrc tcftamctum, dc qui-

bus lcx rcgia di6l.cit.8i. vcl ctia, ra>

tione frequcciocis vfus,in ccftamcco

locuta cft,non vt alium|difpoficioni»

modum cxcluderct ,
quia tccquen-

ciijs cootingit,hommcm,eciam mor
ci pcopinquum , pcr a£lum vltima?

voluntacis,& fic,intcmpuspoft mor
tem (uam,quand6 iam,rcrum domi-

nus fucurus non fic , ncc cflc pofsir>

pro anima difponcrc, quam ucra^u
inccr viuos, quando adhiiCjfpem, fi-

bi, diucius viucndi,fallaciccr con-

cipic: longcalitcr ac beata virgo Lu
cia dixit , & fecic , non tSl mjgnum^ in-

quic, Aarc D<Otquod pcrferri non potesl , pi-

vens crgh da Cbrifio qwd pofsiJeSy quia illud^

t^mtrnum. Qijocircadum rcgia or-

dmacio ,liccntiam ccftandi conceU
fit, donandi liccnciam, fcu promit-

tcndi in piccacisopcra.non cxclufic>

fcd dc illa pocius mcminic ,
quia ad

ca,qua: fccquctius accidunc,lcge,c6:'

ucnic,aptari,l.nam adca,ff.de Icgib;.

£rit vetoaliquddo vciiioi bic qua

ille difponendi modus,quid hicaflu
conft!tuitirrcuocabilc,iuxcarcg!i;a,

J. ficuc, C. de obligac. &: adlion. lilc

vcto, vfqucad morccm, iicrabilcm,

1. 4. in fin. fl*. dc adim. lcgac.

Eft &: alccracircapropofitu.ingcs

diftcrccia intcr c6traftu$,6: ccftamc
ca damnatoru.quod tcftamcnta qut-
dcm , cciamqu^ance rcacum &: ancc
noxiamipfam comiflam.ritc codica

funt,damnacionefccuca,irrica fiunc,

lurc comuni & rcgio, ac vcro, dona-
tioncs,&: alios cotra^us ritc celcbra

ios,fcqucs danacio no infringic,qua-

uis,poft codcmnacionc.e: adhuc j:oft

ipfius codcnacionis cxccucionc,illo'

rii cxccucioncmficrijCotingcrcc, vcl

ctia,fi fub coditionc cekbrati fucrut,

quauis illoru c6diciopoftc6dcmna-
tionc,& cxccucionc Lucnircc;c6tra.*

clus,namqj, fub condicionc ccicbra'-

ius,quandocunquc poftca c6dicionc

cxiftctc, perindc habctur ac fi a prin
cipio, purc cclcbracus fuillcr, 1. Qui
pocior, & ibi DoCt* ff. qui pocior. in
pign.hab.l. fi fiJius famil. ft. dc vcrb.

oblig. ldq;,cciafi poft alccrucriusco

trahcntiu mortcm codiciocxcicciit,

iuxca l.ncccliario, vcrf. Qiiodfipcn-
dcccjft.de pcric.& com.rci vcd. & fc

pcr id ccmpus rpe£lacur,quc,concra-

&U5 gcritur.vtpro regula tradirur in

d.I.fi Aliusfamil. in fio. repccita in I.

Si filiusfamil. ft". dc rcgul.iur.lnlpi-

citur itaquc tcmpus,quo c6rrahitur,

pro valorc conrraclus:quod,rccus cft

in ccftamcto,quod quidcm»vc inquit

Apoftol.ad Hc br.c^. in mortuis c6-
fitmatum cft,& nondum va'ccdum
Viuit qui tcftatuscft:atquc ita nimi*

rum, fi ccftamctu,ecia quod ancc dc-
Jidlupcrpccracum, ricc condirufuir,

fccuca damnacionc irricum fiar, d. I.

ciusqui §.ficui,d.J. fiquisfilio cxh«-
rcdaco$ irricum,ord.d.cicuI.8[ §. 6.

& dcAouciofiibuscaufa morcisjid^

H JB
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LA.CJeSacrofinn. V.ccUf,

ius cft autbore Vipiano in 1. C ali-

cjiiis y ff. dc donat. cauf. morc. not.

glcrta in 1. rcs qiix, C- dc donat. int.

vit. &: vxor. Batt. in I. poll contra-

^uin.nuni. lo. ft', dc donation. ila-

lyc. in I. 11 quis pofthac , num. 5. C.

de bon. profcnpt. loan. Hanib. in

rcpctilione 6'\C(x l.poft contradtum,

num. zii.quja, videlicct, huiulmo-

di donacioncs,vitin)X voluntatis na
turam induuntjdc qua rcJam hodic

dubitatc non licct , ex noua lulh-

niani confliruticnc in 1. fin. C.eod.'

titul. dc donat.cauf.mort. Donatio-

Dcs autcm intct viuo$,&: alij contra-

(ku% , tam qui antc deli^lum ,
quam

qui poft illud commilVum,ciCrafrau

dcu) tamcn cclcbrantur,quia ab ini-

tiofirn.iicr valucrunt, codem mo-
do poft irrogatam pxnam pcrmanc-
bunt,vt probac dida 1. fiaiiquis , in

finCj &: ccxr.capitalis in d.l. poftco-

traCtum fr. ac dcnation, (ccuitdum

lc£lurai>i glolfar ibidcm-: qux criam

voluic, drnstioncm valcic ,fj^ani

poft criminis accufationcm.antc fc-

tcntiam condcmnatoriam^quia qua-

uis cclinqucns iit in rcatu,bonoruni

adminiftratijne non carct. I. aukr-
lur, §. In rcatu, ff. dc lur. fifc. J. rco,

9t. dc iclution. &: gloflx fcntenciani

icquituribidcm Barc. in princip.

^

rum. 15. &: 14. in tin. & clt commu-
nitcr approbaca, vc teftatur Paul.de

Motcpico in rcpccitionc did^x l.poft

cciur.-i^^un^ , num. 8. qui ibidcm in

num. 84. tatctur , communem eHe

fcntenti.im ,cxfola acculatione, in

dubio prxfumi ,alicnarioncm , poft

cam fadam, ficri mciu panjc, atque

iia , fecuta prftca condcninacionc,

aAionc rcuot acoria pollc recrada-

ri, fcquicur Salyc. in dif^a I. (i quis

pofthac , niimcr. nono , vbi aithxc
vcrba , In dubto fi tum crat accvfdtusy vel

ftttrit in criminc dt^ielmfus
, frtfumitur

fraui/f tdcntyfigliqud dtconitihini^ fufrk

tnumerMit inttr»tnt$i tc quanaisiftaoi

cllc communcm fentcntiam, ncc ali-

qucm, fc cepcrircdifcrepancem,^^

ccacur Picus,contraciam camcn,ve-

riorem cfte, tradidit di£lo num. 84.

& dicic ,fatis vidcri dc mencc fiarr.

in dic^a I. poft. concradura » qucm,
in candcm lcnccnciam inducic , vi-

dc]iccc,qu6d cx fola accufacione*

fraus * in aJicnacionc non prarluma-

tur, & cam ctiam probai ibidem
loann. Hanib. num. 190. eum fc-

qucnci, diccns , ibidcm ccnctc mp-
dcinos , quod lcla accufacio , frau-

dis prxfun.ipcioncm non inducac,

fed quod ali^ ctiamdtbcut jnicruc-

nirc fraudis conic^ufa;, vidcliccr,

quia iam probacio dcli^i £a^a iic^

auc rcus fucric in eo comprchca-
fus

, quiacum dc illius probacirne
conftcc , conicdlura cft ,

quod fucu-

ra-pqnz mccu,& ficm fraudem fiat

nlicnacio, vcpcr haic. & alios in di-
£ta I pcft coniradum,vbialiasfrau-
disconicfiuras adducunt,& SaJyc.
in d. J. li quis pofthac, num. fcxco,

intcr quas iUa cft, etiaiu in don^-
cioncfa^a antedelidum.fi, vidcli-

ccc , ca Hac fub conditionc , G con-
tingat, bona donacoris pub!icari,ar-

gunicnto, I. fumma cum raiionc, fF.

dc pecul. & 1. fin. ff. de ftipulac. fcr-

uor. cum vcrobiquc nocatis : rccua*
dum qux apparec, quod fi donacio
fiacfub alia condicioncqux poftco-
dcmnacionem cueniat,firma nihilo-

minus permancbit, vc fupra nocaui-

nr.us,n non aliundc,fraudis conicflu

raprobctur,ob qua rcuocaii debear.

,1 Vera icaquc,&: communisfcntcn-
cia Sc coclulio cft,donacionesinccr vt

uos,^ caccrosc6tra£tus,ctiaquipo(b

capitale crimcn c6mi(lum,6d ab ipfo

dclinqucntc, ia in rcatu coftitutocc

lchracur » Ermiccc &l cum cftc^u va-

lerc
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)crc,qaanturncunqucpcftca capira-

Jis criminis fcncentia condcmna-
toria jfcratur, clummodo , bona fidc,

antc cclcbrati tui(Icnc;Quod vcro dc

tioDaiionibus dicimus, dc cis qux
fiunt intcr virum &C vxorcm,indiftin

^c intclligcndum non c(l , nam car,

fi (iniu poll rcatum , ccRdemnatio-

nc fccucanon confirn)abuntur,cuiu

ramcn antc rcatum tad^ cofirmcn-

tur, 1. rcs vxoris, C.dcdonation.inc*

vit. S)C vxoc. cradic Salyc. in d. ). fi

quis podhac , num. y. idcmciic, (i

podclcli^um . lalis donatio fiac , vc

non confiimctur ,tradii Paul . dc

Ivlontcpico in rcpciit. di^iar 1. poft

contra^tUm, num, 67. cum Tcqucn-

ti,5<: } ulchram differcnti? rationcm

intcrhanc donationcm, donatio-

ncm caufa mcrtis,qux fcmpcrin-

firmamancc, quocuquc tcpcrcfaOa

proponaiur, afsigiiac. Sa^yc. d. n. 5.

Limitatur autem pr^fata com-
inunis conclufio, vc non habeac ]o>

cum, quandopa:na pubiicationis bo
norum ia)ponitur iplo fafto, na tuc,

donationcs &: alicnationcs fa^; pofl

dicm commifsi criminisi quantum-
ctinquc bona fidc fiercnc , ij^fo lurc

non valcnc, vcluci fa^a: ab co , qui,

cum prinium,deliftumc6iniric, rc-

rumdominium amific,&: idcirc6,Ia-

ta rcnccniia condcmnatoria potcric

fifcustanquam dominus, rcsalicna'

tas poft crimcn commiirum.fibi vcn

d]carc,iiatradit Barc. in d.i-poft cd-

tra<3um,num. alij,cuiusdr£lri

nam,communitcr cflc approbaram,

tcftatur ibidcm Paul.de Montcpic.

num. 69- lc quitur Salyc.in d. I. poft>

hac, num. 6. in fin. C£ pluribus rcla-

tis.Tiraq. in 1. li vnquam,vcrbo,rc-

ucrtatur, num. ^14. C. dc rcuoc.do-

nar. Couar. dc fponfalib.i.part.cap.

fexfo, §. octauo, num. nono. Qnod.

iotclJigicur a Do£loribus, dummo-

9rm.fart #. 5. 44
do alicnacio, necc^Tarjatic;^ cnet,vi«

dclicctj^ro aiin-^cntis, nanituoc ccia

in prxJido cafu valcrcc.

jj Cumauccni iuxti pr^diila Barr,

hc rciiquorum (cnccntiam
, quando

pqna ccmmittitur ipfo iurc , alicn.i-

ta poft dicm commifsi criminis pci-

fiot per fifcum, vcluci rcrum Aiomii>

num adic dcliAi cftc^um, libcrc

vedicari a tcrtijs poflcftbribus, apud
quos, quocunquc ttculo transUta
inucniancur, fcquitur quod iata fcn-

tcntia condciDiiatoria concra rcum»
qu^ dicm commifsi criiDinjs dccla-

rct, magnum affcrct pra;iudiciuTO

illis, qui, [ oft ccm} u& dclidi in fcn-

tcniiadcclaratum ics aiicnatj5,por-

fident,quiqucpoft illudccmpusjcuni

rco concraxcruncrQu6circa,addcn-

dum pucaui, quod fi non a]iundc,de
'4 dic dclicli conftcc

,
quam per ipfius

dclinc]ucnti5 cofcf5ionem,fquarcrit,

ccntra ipfum optima prcbatiojtalis

confcfsio , & fcntcntia cx ca la-

ca, alijs poflcfloribus, &: qui cumil-
JOjpoft illud tempus contraxcrunc,

non vfquc adco prxiudicabii , vt cx
ca (oia pofsint rcs rcpcCi ab illis , t.i-

quam poft tcmpus dclidli alicnat.r:

quod probo cx co, quia fi talis con-
fcfsio, tcmpus dcliili , Icgicimc pro-

barct rcl{'cclu aiiorum
,
fcqucrctuc

quud folo vnius hominis criminoil

tcftimonio,6: ccnfefsionc,alijs maz
num prxiudicium circa rcsfuasar-

fcrri poflctj quod, cflc vidctur mag-
num incomicnicns: ncc ^cga^ vnius

hoministcftimonio confcfsioni,

ctia contra (c proIat£,adc6 crcdidc-

•rut,vt, cx ca aiijs prafiudiciu aftcrri,

vclint,vc pacccin co.qui^magnddcbi

ti quacicacc,fc alicui dcbcrc,fuCctur,

qua,filioru lcgicinia minuatui: nam
fi nuncupatus crcdicor, aliuncic,dc-

bituni nonpccbct, talis confcfsio,

fiJijs ndprxjudicabit, iuxca Spvcul.

H X dccln-



La .CJeSacrofantl. EcckJ*

drdrinam in titul. dccontcn.vcrfic.

nunc vidcndum , Cyn. in 1. 1. C. de

confciT. quos rcf*;rt &c fcquiiur Scba-

ftian. Mcdic. m traft. dc rcgul. lur.

i.parc pag. 3$i. nunn. 147. conuc-

tiit, I. Cum quis dcccdcns, §. fiiia.

ff. dc legat. $.- 1. qui tcftamcntum, ff.

dc probaiion'. cum traditis pcr Pi-

tic\. in ]. I. 5. part. num. X3. C. de

bon. matcrn. licrgo 6lioi in legiti-'

ir)a,cuius, largo modadicitur crc-

ditor, vt pct Rodcnc. Suar. in I.

Quoniam in prioribus.ii. ampiiat.

ntim. I2>;dc inoff. ccftam. non prx'

iudicat confcfsio parentis , cum ca*

mcn nullus (ic amorqui vincatpa-

ternum, l. cum furiofus, Cdc curac.

foriof. & dccoplura cdgcric Tiraq.

jn prxfac. 1« Si vnquam , cx num. 3*

G- de reuoc donac. ad racioncni i!-

]itis Icgis, quancomagis.honiinis.grti

tMfsimicriminis rci noccrc non dc-

bccconfefisio ali)s,qut res.vcrcpof-

fident vc fuasy quique cii illo, palam

H bona fide contraxcruntiprxlcrtini

qu6dci,qui dc crimine conuiftus

rft, nihilrcfcrc, ancrimcn fateatur

commifsum poft paucos rctro dics,

tnantc plurimos annos ,fcmpcr e«

siim.candcm lcgis pxnam & con-
dcmnationcm cxpedat: vndc (teius

confefsioni (Vandumforct pro tcm-

pore deli^i, rcfpcAu aliorum , cum
quihus contraxic , dcli&i tcmpus,

quod forcafsis heri auc nudiuftcrcius

luit, in anccriorc$annos,ad Iibicum

rcijcicDdo, quibus volueric, noccre,

poceric, quod, magnum inconuc-

niens e(Tc,apparec, tc concra nocifsi^

inas iuris regulas. . ;

£x hi s icaqu^ videcur, delinquen^

cisconfefsionem ,& fentcnciam, cx
ca concra ipfum l^cam, fufHcicn»

ccr,tcmpus deli^i non probarc con-
cra cos

,
qui cum illo contraxerunc,

« quibulquc, ob illius dcli^um , rcs

rcpccijconccnditur, quia pofVtcm-
pusab illoconfcdacum concraxit»8l

alicnatxfucrunc.

Eccum haf^cnus, de adiua ccfta-

menci fa^ione damnarorum cgcri*

mus, ratio anobis poftulac, vc dm
pafliua aliquid agamus,ad maiorcm
rcgix noftrz lcgis ornatum.

1 5
igicur. cum, lcge rccia diCt. libro

quarco, citul. 81. §. lcxco, cooftcr,

ad morccni ccndemi)aio&, ficri [cr--

uos pxnx, illud confcqucns eric,

quod G ica condcmnacis aliquid cu-
iufquam ccftamcnco rclinquacur,hu-

iufmodi relidum
,
pro non fcrip-

to crii,veiuti ,feruopa!nx rclidum»

iuxta, i.fiin mecallum, ff.dchisqu;

pro non fcripc. habenc. 1. inccrci-

dic , in fin. fF. dc condicion. & de-

monftrac. I. Suncquidam,aIias,quL«

dam func, ff. dcpam. & J. m mccaU
lum, ff. dc iur. fifc. cumalijs,& ica,

dc iurc communi cradic Anconius
Gomcs. in 1. ^.Taur. ni|m. fcxto«

ad 6n. Quu Hc, vc caliarelida, noa
quidem fifcu acquirantur

,
^uia ncn

nfciferui fiuncij,quibus relinquuu.

tur, vc dicitur in di^is iuribus,fcd

pocius, a| ud cos mancanc , a qui-
bus func dcrclid^a, nifi «fubftitutus,

auc coniun^us incereft^cc , vc in I.

vnic. §. in primo icaquc, & § profc-
cundo, C. de caduc. colJcnd.

16 Hoc auccm , caucc accipicnduin

cft, vc,fciIicet,procedat,quand6*tuit

reli^lumpoft condemnationcm Ic->

gatarij, vcl eriara antc cam, tcftato*

rc tamen, poft cam mortuo , tunc c-
nim,rcliitu non valct, vcl ,quia pro
nonfcripco habccur , vci,quiafic in
caufa caduci, iuxta didam I. vnic. §•
ea ctcnim,cum duobus fcqucnt. (c-

cusfiante condcmnationcm ,tcila-

lor alicuilcgauit , & mortuus fuit,

tunc cnim lam rcs Icgaca, cft'c(5Va cft

pacria:onium lcgatarij,ac proinde

idcm
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idetniocts de ca, cohdemnacione fc* rum, iuxti 1. cum pater, $. (brdo, ff.

cuta, ac dc cacens
,
qua: tiinc tcm-

poris,lcu niomcnco anicindomiDio
coniicmnaci icpctiuncur*

Nec obllac«lid« 1. io meullum,
ibii &iileo ^ModUgMimtrM ti^qut pofitkm

mt^m ddmiuiut trst , sdjifiumtionftni-

furt rtJirifJitjCrc. v&i,mnda gloila ibi -

dcm,iJcm iutiseft lic legato,ant« *7 Exhis vcro iomappatet . quod (i

dc lcgatk z, vbicunquc autcni hic,

dc ccmporc poft coiulcniriaticncm

jncnimimu5,cam condcmnationcni
tncclligimus, i]uam,piouocatic ncn
(ufpendic > vc til 1« fi quis fiiio, $ bi*

autemomneStfltdc iniuft.rttpc. u*-

iit.quc fa^. teftam*

condcn!naucncm,ac poft condcm
nacicncm rcli£te:quonjam vctc in*

celiigcndum id cfl:,quand6aotc con"

demaacionem , lcgacum itlinqQi*

CQt,poft eam camcx\ moritur relin'»

quens,vc loquicur Jida 1. liinme*
talhim,vcriic.rcd ct(i poft ccftamcn-

cum; ft'. dc his qua: pro aonfcript.

habtnc. Scd tt(i ccftacor,ancc con«

demnacioncm iclinquac,£c moria-

cur, a camen fub cfidicipnc reliquic,'

ic ccmporc condcmnationis ii6dam
cxticerac condicio,procuIdiibio, pio

hcn fc rif co habcbitur lcgatum, iux-

ItaKn pcft diem , vcrfic. cum dies,

& ]. fi vfuafiu(!ius, vcrfic. fcdfi fub

conditionc, ft'.quand« dies Icg. ccd.

d. i. vnic.§. iin aii&em aliquid, C«-

dc caduc. toJicnd. ^> P"'^ le^

gauit»vcl in dicnt cercam, vclincer'»

cam , fiiAcfub condicione, dummo-
do dics inccrta , liuc conditio, antc

codcmnationcm cucniilct,quia,quo

temporc dics icgaci ccdit , fui luris-

inuenicur jegaiarius,& idcirco Gbt
acquiric, d. 1. fipoftdicmdcumalijs,^

cucnfcl4|i^| ica.qusB(itum iegatum,'

pcrind^ Wv^^cra bona^ iurc an^
quo , fifco vindicarctur , iuxta I. ili

mctallum, C. debon.profcripc. U U
1, dcfenccnt. paft*. ic rcftic. Inpro-
po(ito itaquc,plurimiimincercu,aii

tcmporc,quo,dies Icgaci cedaciand
]cgacarii]s,.fijEidamnatus,nccnecnS
hiJ vero rcferc, (lantb damnacioncoi

Ccdac, quod id poftea fciucric lcga^

tarittS
j
quia igu^canu^ !^^^

antc conJcmnationcm , uics rclid^

ccdat, atccnio Auchenticctum iurc,

cum rcliquis bonis,fucceIloribus ao^

jnccftacd, reliftumdefcrcturidcfccn'

denctbus» incpam^fic afcendenctbus,*

vtquead tctciu gradum, iuxca Au6h«
vc nul. iudic. iic.§. iin. coliac.9. vbt'

cum de collatcralibus nulla menrio
fiat,canicn iu volun.inc Codicis fub

tiiul. dc bon.profcrtpt. in Auch.Bo-
oa damnacomm,de{ccndentes,& a(^

Ccndcnces,8e collaccralci , vfque^ad

teicium gradom, ad bcna damnaeo<^:

rum priiis vocantur quam(ifcus:or«

dinatio vcr6noftra Lullrana.dc col-

laceralibus quoqu^ non mcminit,
r«d duncaxat afccndctcs , U deCcon-*

dentcs vfquc ^d cenium gridnm^
Iquifciii^pcrinpropofico inicliigen^

dus cft inclofiuc^ iuxranocata pcr
gIofl*am,dc hac diftione, ffque^ in l#

idcft v{quc,ff.dc dol. mal. Bald. in

Auth. Hocampliiis, circa fin. C. dc

£dcieommifsis I & Dcc. ccnf 511.

vife ccftameiito^m. 3.4. parcjfir.'

Co pra;pofaic in lib^a.citbl.xtf.f.s8.'

InCip.M bddot condenados,^ (xTiC quod
Tlcerioris gradnsafccodetes,(cu dcf'

ccndcntcs non admittantur exclufo

fiico,dur(i mihivifu cft,fcd ficfcrip-

cum cft; Idcoautcmfortairc, vlce-

riorisgradus,]cx non mcminic, quia
perranisilleeft «rardcnim Tcnic, vH
quis videac filiot filinrnm rnotCioi

vfquiadquincam.vcl quartamgcnd
racioncm, vc de lob , & Tohia legi«<

SlMCC JluUc6^uerjUi^s cuenic»U oon«

-Hi cra
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tra natui^ordincm , vt vidcat filios

filiofum luorum quart.x gcncratio-
• niSj.prioribus cxtin<ais. -03 ii^

. £ftauiem cum iudido pen&iuUi

diftA Ica^fQgM in di^p $.18. vbi cra-

dttu|f <lAmnatoru, in cafo^quo,

-vicaolyftacumjauc perfona; libeitatd

amlttuntjfifcoapplicari , fi tcmporo

niortis,niic ccndcninationis non ex-

titit aiiquis , damnati aCccud^s>vcl

dcfcedenstvfqucadccrcium gradiini|.

nam cxhac contcxtura vcrborum,

qux ad huoc fenfum. , Luficano fci-

-

monc conrcripcalcgoncur io d.§.2,8.

illud videtur colligi, qubdilccnipo-

rc condcmnationis, aliquis,c6dcm'

natiarccndcns.rcu dclctndcns vfquc

ad gradumcetcium,rupci(les ceperia

tur-» cifi morce .praruencas» execti-

tionis cempore non excct, ei,nihUo.?

mlnuSi ^ue cius rucceiToribus , bona
condemnati eront applicanda , fifco

cxclufo. quod, mihi, dida lcx rcgia

vidcbatur probarCj quatenus, intcC'

icAadii^iooc» 4»f >:disiunAiua,eonr

cencacft» alccrtttroccmpore^inocciff»

inqttajEOa aut coQdemoacionis , bbOf;

rosiauc parcntes cofidemnati exjEa^.

ce^ad 6fci exclufionem: Ergo,fi eius»

• qui ad mortem codemnatus cft, cx-

tcnclibcri tcmporc cudcmnacionis^

non tamcn KmgQCCi morcis coodem

luci, epium biCle^i^ttStboa firco,lo<*

citseelc copftac. .eBim,qu6d inroca?

tioiie disiundliua , facis efl:, alterii-

$|ruj|ieuenirc 1. fi h^rcdi plures,iF.de

condit. inilituc. cum vulgaribus.

Hxcfaneopinio&: intcrprctatio,

vt mitioreft, ita & vcrior appaccT

bac,& vc calis, aoimp ^ribsiaabaEl^

(f4 fpStfii^tem macurius eogicantt

diTplicuic, qui*.£ y^eracfleCjCsquere^

tur;qu6d 0 cempore c6demnacioots«
lcgitimus fucccffor non extarct , f6-

rct tamcn conceptuspoft cam,ac ita

concepcus,moiti,s ccmporc lupcrftcs

L»\X,JeSacrofancl.UcdeJ»

cxtarct , cflct aJmittendus ^pfi-tcr-

miflo fifco, fiquidem & tiinc verum
cfl, diccre, alicrutro tcu>poic disiuii

ftiuae otacioiiflpliilege poficx , iibe*

losexsaM, quod dmcn ittre,&lfuiB

tepericiiri conftac«iHm,lib^f^|NB§ .

condcmnacion c c oncopcos noa)|riliiR

dcflc ad cxcltidcndum fubftitutum,

quafi , ab alio conccptos ,vt in 1. cx

fado,§. cxta£lo,fF.ad(enatufc. Tre-
bcL vibicfadnot omnes , &: falyc. ia

1. 1. ootn. 4. Cde c6dic.mferc.<;ioft/

io:§. & quid n cancum, i.p.num. jcii

& 31. & dcnique,qttt»feruus pa;nap

cfitclus cft, nulloantc conccptofi-
lio, linc libcris dcccfsiflc vidctur,vC

m d. 1. cx ta<Cto, §. fi quis rogatus , in

2. in verfic.fed fi lciuus.-Quod auc6
verumeft, yr,ecfiprincipisinduIgco

cia« aferuitucc , in libcrcacem,conK
deosiDatus refticuacur ,nihiIominut
camcnccfi cum libcris dcccdac, poft

fcruitutcin conccpcis.finc libcris.vi-

deatur dcccfsiflc , vt tt.iuic tman.
io d.x..p. §.num. 11. vbidillcicutii

Otefticutcinrertfbcrbs, ' i dcporcaco
cOnccpcos, ac ab co, qui , paella; fbr-*

uul eftie^us eft,oa(u; quo vcerque rc<«

ftinucur,pcr l.inccrcidicff.dccon^^

dit. dcnionflirac. qu.im rcpccic in

c. fi paccr, i.p. vcih.n ahlquc iiberis,

uum.44. ^ fequcnti,dc ccflani. )ib.

Quac; diftecencia.obiccr ad notan-
daikric£ir6a di^miLOniinar, libi

l^.:tb^i§. 18. pro.co,qui nonquidd
libercaccm fcd ftacum pcrdidic per
damnationcm, &: pofl:c.i (ufccpris li-'

bcris rcflitucus cll: lic in;uur in [to-

pofito noftrarord. (i libcti,pofl con-
deauiacioncm fincfulccpti, licccaa-

te.morce pareocis .da^iiitt|»rii^iM

Ciis ,non quidgn faiiderunc qooatf
oxQlnfionea^^fi^i-quafi ab alio fuf-

ccpti: awucicaconflat, ord. in d. §.«

i8.(qt«c, fccundiimius communc,
la dtfl^iocft muiiigc^da) aJtcrucro

ccmpore
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tempore , mortis , fcilicct, aut con- tcm natiiralcm expcaant, \u%tk cc-
dcmnationisnon cllc cotencam , tcd

vtruniquc rcquircrc ; Ncc quod dc

altcrnatiua orationc diximus, quidr

qyani obftac, qum potius,cuoa,ne7;

g«t|i|c ptoponatDrmd* ^^iS.vt pa-'

tet ibi. £ ptrfua fittfrt«,oM condmna^ao nSo

fif^ft^mfeuafcendeutCj&c. fufficit, al-

tcrutrotcmporc, Jibcros non adclic:

& idcm mris cfl, fi altcrucro non ad

linc , ac h vttoquc , ad lioc vt lifcus

admictatur, iuxtiiV ^ ^ dnccnta,

§. cumijta ftipoifitipiiem, ff. de reb,

4iii;>.flC 1. dquisitati ^9* ^«dc vetbor. ,

obligat. ., V

Podct fanc prarfata ordinat. alio

^raodo mteJiigi, vt , fcilicct, in con-

dcmnacis vJcimo lUppJicio, quia c6-

dcnatto, ditc^e,& iromediate moc-

tcm tcfpicit, mortis tempusat^enda:

tpi^, in condcmnatis vcro, qui ftatq»

aut peffpnxlibettateamiftunc, quia

condcmnatio , ad mortcm fubordi-

ntta non cft,fufhciat,condcmnatio-

nis ccroporc,libcros,aut pa^cnccs cx-

tarc , pro £fci excluHonc^ atque ita

moitis, ajat(^ondcmnationis .memi* •

nerit ordifl.quafi,fingula (ingulisrcv

(Sfrcndo^

Qu(j tamen Intcrprctatio difplicc

rc videbatur ex co,qu6d fi vltimo fup

plicio damnatus.poft condcnMiacio-

tion^m iufccpto h^io , morteth fubi-,

ret»fihus'cx^lQdctet fi&iim., cqntra,

id, qood anteadicebainv^ » pcr.

-hniurmodi condcmnationem^Cpfif
deronatus cfFcftus cft fcruus pa:na:,

ac proindc
, conccpci poftca libcri,

qua(i,ab alio fufccpci non profunt ad

excludendum, d. J. cxfa^o, §. cxfa"

do,.& §.iiquis rogacus, iax^cu (up..

diftis^^Fajcit |icaptcreacontra.pszdji<*^

6fanr intcrpretationcm , quiali^ii.

d^mnatorum» qui piuiliter niortui;

rC|Mltantur, non illicoad fucccfsio^

nem fatfntis admittMn.tui;»M m^K"^

-41'»

Jcbrem tcxc. in I. Scatius Florus
, §.

Cornclio Fchci, ff. dc iur. fifc. vbi,

li muhcr,grauata filio tcftitucrc poft

moitcmiuam,iDtcrim damnctur,fi-
lius non prilis admittltur

, quam
matcc Jiacuraliter moriacur : quod
Cofta, cum Aicx. & quibufdam,ad*
Ucrfus alios ind.§.& quid fi tantum,
i. pait. num. 8.intclJigic,ccli muJicc
ilJa,non dcpottata, fcd in mctaJIum
diisnaca fuiflpt,& (ic rcruiiutcm p^
^inctirriflefiiQttod^i&c^Ab^ac
xUorumlententia, quiptcbant,.pa««
rcntc rcligionem ingrofro,&: ibidcm
profclfo, ijon iJJico HJijs debcri Jcgir

timam , fcd mortcm naruralem cflc

cxpcdandanv: quam fcntcntiam tc-

ncni Pccr» Cyn. Bart. falyccc.Cc co-
iQii|iic#r p|i!M^||i^||iikfa;fi qoa mii
Iier,infra,llO!ey^'l.vbi 'if-nrmtjfr.i'

cam, communem Legiftaram.]pVofifi

tctur,quam probat ibidem num. jz.-

af pcc. m c. in pr^jfeotia, num. dy.
d^ probacion. vbi dcfcndic Fclin. n.

non folum fiuando patec ingre-
ditnr monaftoSlm capastib^n^nbi
ici;|etiam iiidafrax>«dQcrrus £art. 9&
i}^ah eoTclatovIn q^b tairea vl*
timo.Fclini fcntentiam non proboy
quia fi monaftcrium cft iuc.-ipax,ncc

fijip ftacim dandacft Jcgicima,do-

minia rcrum clknt.in inccrto,quan-

diu uiuit pjater,cohcra I. j. £.de vJCn

oap« vclctiam interim cScaiiiiiMiK

lillf-iiominio repe^lgiitttrtvcbona va»

il^ntia, fifco applicarcntur, luxtatiw

tul. C. dc bon..vacantib.Jib.io.quod

cflcc inconucnicns . Dcniquc Fcli"!!

no obftat fenteotia Barcoi.io J. cuin
pacer §. li^redicatCm#.dc leg.a. U.
ififBaftati minolicaram ^.ptarf. cra^

dcncis» per iogrcfrum religiOQii*in4,

oapa^is in pacciculati fe - cominu-ft

ni, & profe/sionis in ca fafixab in-

ftituC0|iQ contincntifubibtucQiJocu
• H4 ibic.
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fcic
,
qncadinodu fi is cui fifljcflct

fubfti.uno naiuralictr mo.rtuus cf-

fcr^ i'U;;»iopuiicnc:v),dixii conunu-

r.. u; cx mcncc Akx.Kipj m I. cxfa-

<]o Lcl. j.n. II. vciiic. ptxii ifla fa-

ciur.t rt*. ad Trcbcll. Iiccciplccuui

imoKSc alijs ccneat concrariu, quo-

tuu^ opjnionc rulUncri, pollc, fctip-

£it Vinccniiusilc FranchiSjdccjf.i^.

ijicip. patex in tcftanvnto , num, 7.

pait. !•

XI Vc vcroaJ icmnoftram rcucrta-

mur, ingcniic fatvor, mc.tribus iam

ad^^iuiiis, nucum pcnfaiis incer-

precacicnibus aJ ocLiin. d. tii. i^. §.

z3. plurimuni Jubita(fc, cui magis

acih.vrcrcm, foliufcjuc vciitatis in-

ucnicnd.ir fluJio anci} iccm laboraf-

fe.animo, nuncliuic, nuncilli inlif-

tcndoj c.in Jcirt poll: longani dcli-

bcratK ncm, huic, quam vlcitno lo-

co pofuinv-iJ, fi: intcrpriorcs mcdia

cft, magis accjuicui, ica tamcn, vt ad

exchidcncium hfcum,ncc fuffi<:iat fc

pcr, aitcrutro rcmporc , mortis , in-

quam,aut condcuinationis, lcgiti-

U)os fuccclTorcs cxtarc, ncc,viroqu6

cxtarc, fcnipcr rcquiratir, fcd mc-

dia via tcncnJa fit, hoc cft , in con-

dcmnatiSjquibus condcmnitio vi*

tam non adiniic , fcd ftatum dunta-

xat.aut libcrtatcm pcr(onx,fuffieiat^

ccdcmnationis tcmporc libcros cx-

tarc pro fi(ci cxclulionc , licct non

cxccnt tCR^orc mortis, quaH dc his

duncixat incclligat ord. vbi dc tcm-

porc conucmnationis cxprcfsit.Ncc

tucc quod fupcrius diximus dc d. K

Scatius Florus , §. Cornclio Fclici,

quidquam obftabic, conAatcnim,in

cafu lilius ccxt. tcfliatorcm , morcis

exprcC&im mcminiflc , vnde non*dc

ciuih,fcd dc naturali intelligenduoi

cfl, iuxca tcxt. jbi, & tradit Cofta in

d. §. U qutdilrantum, t, parr.num.

S. M verodi^a ordio. quodfpeftac

LA.C.tkSitcrofancl, fcchf,

ad cafum iflum, non n:crcis,fcd c6- •

dcfi*,n.ncicnis ir.cininic cxprcfsim,

vnJc, cxiflcntc coudcmnationc fi-

lius adm.ttitur cxchifo fifco , no cx-

pcdata mortc nacurali parcncis. '

Qua cciam rationc rcfpondctuf

ad id,quod,dc p.ircntc mcnacho ac
tu Iimu5> quanc]uam & aducrfus Lc-

gidarum fcntcntiam.conimunis Ca
noniflarum fir, ivoci pcr text. fingu-

larem in c. cum fimus , cxtrd dc ic-

gular . fccundum laf. in d. Auth. li

qua mulicr, num. 5
i.quam plutibus

rclatts, magis probat Couar. in c. 2,.

num. 7.dc teflam. vbi communcm
tcfert, & liccc rem dubiamfatcatur,

a^quiorcm tamcn affirmathanc po-

ftcriorcm fcntcntiam, Sc eam, dicit,

in vtroque forofcruati, oportcrc.

Scd ctfi vcrior (It prior opinio,*quaQi

magis communem tradit Couar. d*

oum. 7. ci cute rcfpondcmus, vc, fci«

licct, patre, monacho faclo,idc6 6.*

lijs lcgicjpa non dcbcatur, niflco

mortuo naturaliter, quia lcgcs non
ftlitcr filios vocant ad fucccfsioncs

parctum,quam morcuis i!Iis>& prce-

matura intciim fpcs dicitur in I.i.§.

G impubcre,in fin.fl^ldccollaitbonor.

& Icgcs qux de morcc !oquuntur,dc

naturaliinrclligunt. I.verum,§. fin.

iundagloflaibi , vcrb. morcc,fl'.pro

focio, tradit Eman. in d. t. part.§.56

quid fl tantum, num. 4. quod pl ane
ccffat in noftro cafu , vbi lex rcgia

pro pra:fcntiatiicuIo,fvt nos cxpli-

cuimus^non mortis,fed conJcmna-
tionisdutaxat mcminiC.crgo in hoc
cafu contcnta cft,qu6d temporc ccn
dcmnationis cxccnt libcci pro fifci

cxclufionc: In altcro vcr6,vbi,fcili-

cec , condcmnatio , ad mortcin cft,

mottistempore fucccflorcs cxtare,

lex rcquirit.quafi flcdum mortis,&
cddcmnationis meminit,poftquam
prxmilcrat dc coQdcinnacis, quibus
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condetnnatio vitam adimiCjSc qui-

bus ncn, fingula , (ingulis rcfcrrc vi-

deatur:Ncc hoc immcric6,quia cum
damnacio inpropoficocafu, dirc«^e)

& immcdiatc tendac ad mortcm,ac-

tcndcndum crat, an ido tcmpore,

quod rcfpicit condcmnatio, cxtcnc

libcri pro iiici exclunonc , ncc ruffi-

ciebac, II antca extarcnc.

5cd & boc tcmperandum cft^vt

ira dcmum libcri cxrantcs tcmporc

moitis excludanc fifcumjd ctia cx^

tabant,vel faltcm conccpti, tcmpo-

re damnationi5,nam fi poftea conci-

piacur, licet extent tempore mortis.

ad fi(ci exclufionem non prodcrunc,

quafiiamabaliorufcepti ,iuxta dt 1.

ex (iSto , §. ex (u&o ,& §. fi quis lo-

gatus, in a. cum fupra didis.

Rcgiam verb legcm.poftquam ita

''^ exphcuimus , modo ampliamus , vc

prccedat non folum fi tempore con-

dcmnationisyaut mortis (fingula.fia

gulis rcfcrcdo,proutmodd dixirou&^

cxtcnt libcri lam natt , fcd ctiam

finc conccpti, Jicetpoft coodcmna-
tionem, autmortem nafcantur, cx
icgtila tcxi. in I. qui in vrcro ell, ff.

de fcat. homin.vbi cradiiur,eum,qui

in vtero efh , quoties de ipfius com-
inodo agiiur,pra ia.m oato babcri«ac

proindc cuniin propofi[o,dchbcro«

rum commodo agatur,tde luriscric,

li tempore ccndcmnationis,in vtcro

niatrisexiilanr,3cfi iameircntin tC"

bus humanis : quod in fpecic probac

tcxr. ind. I.ex ia£^o, §.ex h^koitc

denique, fiquis prargnantem vxore

reliquit, non lridctur,fine liberisde-

cefsifre, iuxta regal. texc. io 1. fi quis

pra:'gnantcm,f}^^.de regul.iur. & qu«
tradit CoOadecondicione, fifMtlibt'

rity per p6(lh\imi natiuitatem defe*

. da, in c. li pater, i. part. vctb.fi abf'*

quc Jiberisynum^tj.cuiQfcqucDlib*

de tefiam.lib.^. • '
r

fartf.S^ 47
2j Dc Iibcrisautcm naturalibus,.&

adopciuis diceodum crit, quod vbi-
cunqucluccedcrcnt pariter cum lc-

giiimis ,fi extarcnc, cxcludeicnt fif-

cum, alias fccus, idquccx lcgis mcn
tc,qu?afccndcntcs,& dcfccndcntcs
vfquc ad tercium gradum, (ifco prx-»

ponir, qnx fanc, dc jjs intelligcnda

eft, quibus legitimani alias dcbercc
condemnatus. Quarcinhoc rcgno,
plcbei filius nacuralis hfcum exclu-
dct, quia paritcr cumlcgitimis ad-
miituur ad (uccc/sionem parentis,

luxta ordinat. Iib. 4. titul.^i.in prin
cip. & ica quod attinct ad naturalcs,

hac diftintflionc viicur Colla circi
conditronem, jJ)f«ni^tfm. in d. vcr-
bo, fi abfquc libcris,num.

j j.cum fc*

qucntib. Qui Iiccc in num. 38. poft
alioscam non probetin filijsnatu-

ra'ibus fzmins,tamen in noftro ca-
fu femper crit probanda, quia ceflac

jn co ratio.quam Cofla in fuo addu-
xit,e6 maxin c , quiafumus in Icgc

pxnali,quar,intcrprcUtionccft po-
tiiis mollicnda quamafpcranda,iux*.
ta I. intcrprctatione , ff. dcpien. dc

rcgul. fadum cuiqucfuu,vcr(.in px-
nalib. ff. de regul.iur. Qjuarationc,
in adoptiuisfucceflbribus idc probo
pro tcrcia ampliatione ad ord.d. cic

x6 §. 18. dummodo .mtc parentis
rcatum adoDcaci fucrint, quanquam •

adoptiuumnliu, non cxcludere fub-

ftitutum, probet. 1. fi ita quis, §. fin.

dc Icgat. i. & I. fidcicomiiFum, (t.dc

condition. & dcmonftrat. & com-
munis fentcntia, quam, pluribus rc«

latistradit Eman.in d.vcib. fi abf-

quc libcris, Dum. 46. quam tamcn *

alibipoft RaphacI.Cuman.&alios,
cum ludicio limitat,vtnonproccdat
quando rogarus harrcs, tcinporc tef-

lamenci iam Iibcros habcbac adopci-

uos,& hocipfum non ignorauit cc-

ftacor : ica Cofta « io d. §. &: quid fi

"tan-
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Vbicunque autcm » coademnft-

cas. pendente appellatione moRunt
liietiCfproconfircatione bonoruad-

hibenda ettt diftin^lio ordination.

regiae lib. 5. tit. 8i. § pcnuit. & vlt.

c|ux otitur cx 1. 3. C. fi pcndcnt. ap-

peliat. mors intcru. &: cx 1. iin. C. ii

j;cus, vel accufat. mor&fiiet.dcouo

^ff GomeC }• tom. cap. t. num. tK
cnmlequcBii. .

J,SEXTI.

SVUUARiJ,

X^tumfdctre non potejl, (r qudti!

;,1 Traditur ,
deportJtum,nec tx teils

mento ^ ntc abintejiatl b^rtdem babert

, ^Jfj probata Axonii fenttntiapro con*

. tvrik falvrf. u C i» fw. profcrip*

i 't9r.(rUfwMLmnM%k eaikitl»''

ntp infit./. mandtit. fpfi rerl , honapo-

• iktMCftifiunlkmfi: (f an ilH ItcutteUi

gtret&nominare ademphyttuftwf

^ Deportationis pana bodit non efi in vfu, 6*

itfftrentta inttr dtportatum,& reltgatu*

4 Traditur, idiqtuiiUtfpeeialiprUie^.niA

i dapf wl li^ «tftfin bodiepmm Jifi ir

V ngan fimttem imti^M deportatumtfit^

. M,ad quod legts regutidiMewiawUk* X»

rirti/. 13. m«/. ly.

5 Dcportatus, & is cuifmilis p^na irroga-

tur,f\ alterius regni ciuisfiatf & (onceda-

tur e//», vti prtuilegijs & iure ciuis oiigi'

' narij tiufdtm rtgni, pottfi rcAirlkoA I»-

pt& tmifaetudiMem^efpd iUim , eiiae»

fnMihuedUtJitMi&^ietenaintn-
to alitnigtna, &forenfsf& num,fequeti,

7 An,& ijuimiloyud morttm, Jeu ad feruitU'

tis pxnjm condemnatus ^fugitns ad exte-

ros antefententix execMtionem^ teSUrifO-^

tetftapui illesi

f. SEXT VS-

tl '^^' quifcruitutc,dam

nationc incurrunt:

nttncnefttac iny

^ftitutum profequco-

do ,confequcntcft»'^
.

Vtdcamus dcilIo,qui,damnatione

non (^iiidem libcrtatem , fed dunta-

xat ciuitaiem amittitrquod dcporta-

tiscontingcbat: Qtiarc, dcdcpocta-

tis, in prflenti capttcfcrmo ctjt*

£tfan^ deportadonitpcna ,olim0*

rat in v(u>quzfinuncenet,eciam

dic , deportatum , inteftabilem cn'e,

mihidubiumnon forct, nec, crcdo,

dc hac rc dubitant Doftor. cumta-

rocn ea, dubitandi rationc non ca«

reac, nam cum ioter omiicacoaftei«:

dcintc Auttoticotom ,nullom bc»

ii^ oacum, ex fupplicio rcruum fieri,

(altcm,qttandd ciuili morte dunta«^

xat cftcondcmnatus, vtfupradixi*

inus.per Auth. fcd hodie, C. de do-

nation. inr. vir. & vxor. iunwka glof-

fa,i.ibi, vidcbatur dicenduai»dc^

pDruaiD),rquemtka mottuiun ia--

telJi^nt;dcbcnis, quae pofleiacr

qaittt,pofle tcftari, cuius caroen c5-

trarium,vcrios cft , & communitcr

rcccpium cx Iinol, in cap. quia in-

grcdicntibus, poft. num. 50. d« tcf-

camcnt. cum alijs,dc quibus pet luU-

Clat. itt teftamcntum , qusft; aa*.

num. f• Mtch. CiatUo lilCrccepcar.;

S< teftamciitom»qosft«.a7. numjrr.^

ciiam r.

• Quarcprofacilircfolutionc pvx-

fcntisdubjj,recurrcndum cftadfen-

tcociaro fupra in prxfationc fcripca

anN|tcftamcncioriginem,qua moh
«imos,TalidicateiniCeft4i&ettti<i^ te*-

ge
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9rim>fai,§M 48
fexlitodeciiii cabalanim (l4tam ^iC* (.(iquis rogacus,in i,C«d Scnat.cd«

CiHU eaimlifc lex,Rcinpublicam

Rouianonim regcrcc , cauibus Ro-
mants uncum bcneficium boc cam
indiiKiflc , nianifcftum rcdditur ,vC

in Auch. dc nupc.^.difpcnat icaquc,

collai.4. indccrt,qu6d qui ciuicate

fmicccbac , omnia tqu^ctuibusRo*
manis, lcge compccebanttinnccef*

lariam confcqueBtiaffl amictebantt

huiurmodicft depcrcatns, vtconC>

ftaccx§. cum aurcm , inftic. quib.

mod. ius patr. potcft. {olu. iunclo §.

i.mftic. dcpatr. pottft. U iunceft

quoddcpoicacus ,ccftari quidcpco-

liibecuF,vc la l.fi 4|l|ts filio exb^rcda-

tOi,$.eiosqttijcleporcaiar,Ede miuft.

tupc. 1. etusqui, §. i. vcrdc. ia inlu-

lamdeporcaci, ff. dc ccftamcnc. I. £•

C. dc bon, prclcript . Idquc non cx

eo ptoucniCi quod Jiocrcatc ainittar,

(cd pocius^quod ciujcacem » vc in d.

§ cumauceffls l&iuin rpecie bane
jracionem tradidtc lurirciC in L cuiii

racio, fF.de bjn.damnacor.in vcrfic.

£nali/qui quidcm vcrficulus in ali-

quibus codicibusnon repcritur^ncc

proximus ancc illum quidccclcgaco

loquicur) nam dcponaciis,pcr huiuf-

modi {«lum^ppnquideffl libe^u*

caceaHfed taiitft iAjriSirairniafflittit»
libcitacc recenta , vt clare proba^

turin 1. fonc quidam.alias , quidam
fuDt, ff. dc pxn. I. fcd alia , vcrfic.

qu6d(idcporcaca,ff.de bon.damnar.

tc in niijior auccm, inftic. dc cap.

dimmiM^ id ipfum, qudd, fciliccc^

deportai^buiM)uam fiereot icnit pa>
n9,manifcft&c(illigicur exd. Aud^
fcd bodie, ibi .-(iriiii^iii^iiiiottiMM aoe

difolnitur^ iun&si 1. res vxoris, proxi'>

mepr^cedcnci, C. dedonat. inc.vir.

& vxor.lbi^fU ncc mMthnwniumtinbm-'

hfmdt c^km dijfoluitur : SC clarc dixtf

.VlpiaB«iii^. iucercidic, ff, decondH

rttlt.Tcebell. mani&ftas vtrobique

diiPetentias tradens imer deporca*

tu^ & p^nar fcruuin.

Yndc intcrim notabis, in aduer*
ccnccrrccipriilcCouar.iu rubr.dc cc*
ftam. j.parc.num. 17. &: lul. Clar.

ind.§. ceftamencum, quxft.zi.num.

1. deportatQm,.€e(Uci, non poire,

4|ui& libertaccm amittebac: quo,etii

ctfotelapfaf eft Gcnnan. lib. 9. co-
menr. cap. 4. num. ^.poftprincipiu,

c4m vcnus (it.cum tcftacinon por*
Ce,quia cu ciuicaccmamicccrct,ciuis

Roman^no erac,proindc Hcuiqua ho
diedeportati<»nispa:na, lcgc ponere*
fur, i|uia sus ciuitatis , in qoa anteil.

verCibaturKaifiittere^teftan n6 poC*
fct.vc iure antiquo nonpoccrai.Ncc,
quod luftmian. dcncuo ccrrcxit in

d. Auth. fcd hodic,.id cumrpcdat,
fcd pctiusad iilcs,qui,cxlupphcio,

Ieruipj.n9 efficiebantur , quicctiia

.confequentiam Jibcrtatis amifTcci*
uitatefliii|ttoqucpcrdcrenr,vt dicicuc

in §. maxima. inftic.dc capir. dimi*
nuc. tnfcruituccfublaca cx d. Auth.
fcdhodic,ciuicasc6fcturrctcca,naia

binon ciuicacem quidcm , de pcr fe

H^ptincrpaliteramittebaat, fedpo»
'

tius in confequcntiam Iibertacisa*

miffenrnd^, leftitDta libertate,& ci- .

uicas, refticuta ccnfetur:quanuis vir
'

do^usMoIin.dciuftic. com.i.cra^,
2. difputac.5. C0I.60. in fin.& in ini»

cio fei^ucncis, exiftimec , refticuca,

Autfa. lure» libBrtate illis , qui ancca
ierui psm^ ficbanr,ciuiutem non re-

ftitui,hac rationeprobans,cof ertam
hodicjprcptcr ciuicacis adcmptio.
ncm,inccftabiles nianerc ,inftar de-
porcatorum: Accjuc hac rationc , in-

quic, Panorm. in rubric. citaca (c\ux

«ft deteihim.j Bart. &aiij,poft lura

Attth. computant illos omnes inte^

€Q$, ^ttt ccftarinon polfttot. Qflerfi

con
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L, I. C, deSacrofanct, Eccle/,

contrarium , piito verius cx rationc

pracdida: Qjicti,rcruorunicxcmplo

clarum ric,qui, ]ibcri ta^i ,illico Sc

ciucfi Romani fiunt,§.ltbcrtinoruni,

inllic.cic libcrtin.Sccus cd in depor-

cacis.qui ciim ciuicatem principali>

tcr amictcrcnc, & ea racionc, tciUri,

prohiberencur, ac dc illis nihil noui
(lacucu fit^ncc hodic teftari potccunc

iuxta Cup.dida. Siccucnit,vcqui du*
riorcm fubitpxnam » rcrpcflu iuris

tcftandijmcliuris codicicnis exiftat;

quod oon aliunde proucnit
, quani

cx co, quod illi« liccc acerbius pacit-

tur fupplicium, ciuicas confccuctur,

quz huic adimitut: ncc id in iurc

noftro nouum ctV,vt qui in vno onc-

ratut , in alio rclcuctur , (icut econ-
uctfo pro rcgula vuJgo notatur in 1.

cum qui, fF« de iurciurand.

2, Adco autcm,qui Ciuis Romanus
iion crat,tcfl-arinonpoccrat,vt ncc
cciam abintcdato h^rcdem haberc
poflct, folum cnim,vtex teftamcto,

jta& abintcftatdjh^rcdc habcre po-
tcratqui ciuis Romanus erat.vtpa-

tct in Latinis libcrcis, qui quidem,
quandm viucbanc , libcri cranc ,ac

proindc, acquircrc
, pofsidcrc po-

tcraiu.ncn camcn poccranc, de ijs bo
xiis ,cx ccftamcnco , auc abintcftaco

h^redcm habcrc,quoufque coru ccn
dicionc a luftmiano fublaca, ciuica*

tc Ramana dccoraci fucrunc , vc la-

tifsimc tradit idcm Impcracor in 1.

i.cum fuis § §.C.dc lacin.libcrt.coll.

& in §. libcrtinorum,mftic. dc liber-

tin. &: in §. fcd hxc dc ijs, inftic. dc
fucccf. libcrc. Qiia racionc,cum dc-

porcati,ccfi Ijbcrifcmpcr nianeccnt,

ciuitatc tamcn Romanapriuarctur,

vt fup. notauimus
, h^rcdcs quidcm

ncccx ccftamenco , nccabinieftaco,

cciam in bonis poftca qua:ficis habe-

repotcranc, vcm 1. j.in princip. fF.

dc intccdiwl. &: tclegat. Yndc,vcluti

homini, qui nec cx teftamento;.n.c6

abintcftato, ex capitc cognationis,

aut cuiufuis proximitatis ,
hqrcdcni

habcbat,fifcus fucccdcbat,licuti fuc-

ccdcrc (olct quando quis ncc cum le

gitirao h?redc,ncc cum bonorum
pofteHorc deccdit,vt in 1. 1.§. Diuus

Pius ,fF. dc iur. filc. 1. x. C. dc bon.

vacant. lib. lo.

Sccudumqua;,vere & proprie in-

tclligitur tcxt.in I.L.C.dc bon.ptof-

cript.vbi,dcportatorum bcna,ctiam

qu^poftcaqu^fita fuerunt, traditur,

publicaci: cuius concrarium Jcgicuc

jn l.fi mandaucco tibi,§. it cuiusbo-

na,in fin. fF. mandati vbi Azo rcla-

xus ab Accurf. in gloiTa final. cdcor^

dat diccns,qubd bona quidcm,qu2;
poftcadcpoitatus acquirit, fibi, ncn
lifco, flcquirat, vt dicitur ind. §. is

Guius bona.fcd eo moituo publicen-

tur,vt in d. I.x. Qux fanc concordu
falijs dimifsis, dequibus per glof-

fam , & rcic<fla ctiam Connani fca-

tcntia , & incccpretacionc ad d. 1. 1.

<i.lib.5>. C.4. nu. 6.poft principium,

inaducrtcnicr fcribcntis , dcportatu

non poQc poftca quidquam acquirc/-

rc.quia ciuitatcm,5: libcrtatcm per-

dic; vera cft,&: vtriufquc tcxt.litcrar,

conucniens,ac.bcncprobacurcxfup,

notata rationc.

£x qua illud intcrim colligicur,

dcpoicatuin , bona poftca acquifita^

Jibcrc poftc alienare , ac dcniquc dc
ijs pcr oroncs a6lusdifponccc,qui ju

iifgcntiumfunt,vt ind. I. funt qui-

dam, m 6n. J^'. depxn. & ira nocauit

glofl'. I. in d.1.2. An vero deporrato,

cui eligcndi facultas data fuerat, li-

ccat durante parnacligcre, &c ad em«
phyccuflm nomioarc ,

agic lacifsimc

Ca Id. in tvaCt. dc nominat. cmphy-
teut. qua:fl. 5. cxnum. 5.cumfequc«
tib.vbi communem (cntentiam pro>

bat* quod* fcUicct, dcpoctatys cligc*

Digitized by Google



zeporsit durante pzna, contra For- (ifcatiane pxna relcgationis impo*

tun. & Co(t in J. Gallus, §. U quid

fi cantuin fi. dc Jibcr. & poftbaiD. il«

lam in num* ix. cum icqueiici.hune

in pacr. luim. itf .U in lib.i.teleft.

capir.ft4.ntt»er4teccicft & inqu^ft.

decimanum. ii. agit idem Cald.an

deporcatus nomiaaii poisitad cm^
phyccu(im.

• Hatc aucem deporucionis parna,

' apnd-Romanof qnidemfre^nenilffti

ma » Mie non eftin vCu , in cnim
locum alij aliac fiicccfsifle parnas crn

dideruntjVt refcrc Clar in pra^. cri*

minali qua:ft.<7.num.8.Ec,{i qui ho-

die iudicisfcncenti^j in inlulas, per-

pccui cxilij pzna ccndemnaci, mic-

tancur ,
rcicgatis pocius quaui de«

porutircomparabuncnr t.conftac o»

nim»Scadcempus. aeinperpecuom
selegarlpoflc. dcportariautem non»
tiifj in pcrpccuum , vc in I. capica-

Iium, vcrlic. cxccra?, fF. dc pa:n. l.rc*

Jegaci, ). rclegacorum, vcrncui.hzc

eft differentia*fF.deioccrdiA. & re*

legtf* vbi glofla in verb. qnii po«
feir» baoc tincer deporcacnm • ro-

legatom» difierenciam notat: quam,
cumalijs congcritglofTa fiual. in $.

ciim auccm, vcrfic. Rclcgati , inftir.

quib. mod. ius patr. poftfl. folu. In-

ccr quas ea cft, quod dcporcacus, ci*

•icacem qnidemamircic,vt fupri no
aninaf|.noii €c in relegaco uue ad
cempoiftikic in.perpctuum, vc ind»

]. relegatorum,verncul. (iuc ad tem-
|)us : vndc cft , vt, cum rclcgatus ia

inruiam liucad tcmpus,{iuein per^^

pccuum * ncc libertacem , ncc ciui«

cacem amiccacccftari poceric»vc ia
diftovecficu}. Hiue adcempus , Scin

li eius qui , $. prim. verfic* fed re*.

Icgati , ff. dc tcftament . in fpecie

tradit Ccnnan. di^o capit. quarco,

numer . fcxto , vcrfic. Sed rclegaii|

id^uc ciiamii cum bonoiom coo-

^
nacur, vc cradic Clarus in di^o tc>

* ftamcntum,qttcft.vcgcfimarccunda

numecfinalt.
• Q116 fici fr»fi cui hodie, in perpe*

cuum aliqttn ciuitate interdicatur»

vcl in quamuisiofulam cxul miica*
lur,fnam& rclegaiorum duo gcne-
ra cHcidocuit VJpian. ind.J.rclco

gatorum,)ius ciuuatis rccincat,

jdcircb ceftamenci £i()tioiiem noo
amitcac;

4 Sed ^ttannis (vc diximus; depor*
tationis parna hodicnon fit io vftiK

ncc vlJa lcgc patria alicui cr/mini
talisparna iit impofita

, cogicaui ta>«

mcn, iimilcm depottacioni parnam,
cam efle,dc qoa loqnunrur Jcges re-
gtx lib. fecund. ricoJ.decimo cercio^

io princip. & titul. decimoquiniOt
ibi, deftuuwudo de nojfot reynot (fjnlmm^
qux pma ctiam fpeciali principif
mandato contmgic.cum ob cauiani
aliquam,aliqucmc rcgnoiubctcxo
pelli, eumc^ud omnibus rcgni dig«
niucibof Crmribus prinatum, eorfi*

dcmquc in poftctiim incapacem ef*'

(c, declarar, vt iu didis lcgibos: bQc
ego quidcm , C propric dcportatus

non cft, fimilcm dcportato circ,iudi*

cabojCiim, cump^na^caufa ,omnia
cittitatif fiif ioro amififTc, vidcam,.
ftideoadinftar deportaci ceftarinft

poceric. Quodeciam,ea racipnecom
probator,quia illequidem,nec Ro«
manorum iure tcftari porerir,quia ci

uitacis Roraanq iura non habcr, ncc
iurc rcgni

,
quia iurc rcgni vti non

poccft,qui, omnibus regniiuribus

prioaciicfieomnittm incapax fii^of

cft»vndd • ranquim qoi nec patrio,

necc6muniittrevci poteft,nuIloiu-

rc pofTc ceftari,apparet:dcniq;,.ipoli-

dcm cum cflc,conftat,idcft,finc ciui-

tate , vc dc dcportaco, lunfconfulri

dijLCXuc la d. i. (unc quidam, vcrfic

I Item
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item quiciam,& inl. i. §. hi&quibui* ftco (iciSycias ttftameottini valerec,

ff. dc Itgat. tctt.atqncn3Circ6 maoi-

^

fcfte patet,fi>cui bodi^talu panatr-^
*'

logccar, tcftari euin,non pc tte ex ca-

«iemilla ratione,qua,oIim non pote-

rac dcporcatus. 6 fit, vt, fi is, dc

quo agimus, m aliquo akctius prin-

cipis rcgno cxcn-ijtut.ui cjdcm,ciuf«

depriucipis bencficio, otigiDarij ci*

uis mre ^audere,cdcedatac.(ecudani

ius regni iUius teftari pofsic, adcd vc

ceftaincncomquod ibi rice fececiCyva

Icaccciam in patrlo (olo, cuius iurc

pciuatusfiiit, cum camcn cconucrfo

quodanccciuiiacis ac rcgoiaaiilsio- .

ncni, fecundum icgcs pacrias,rolen«

oicecfeci(rec,nec inesiterO regno,ca

iuf iuce vcitucvalere po&ic: £c foe-

Qiec,vt in propria ciuiiate fua, qiiani

pa^na ami(ir,valcattcftamentu.Quod

poft amifsioncm,apud cxicros fccit,

nectamcalicubi valcat,quod in pro-

piia ciuitatc, ricc fccic ancc p^oam:

Sed dilFctcntix ratio,pcrrptcuacft»

quia , viddiccc, teftamcntum, apod
Uios,quantiimcunquc folenoiter c6*

^itom» damnatiohc poftea fccuca ir-

ricuin fic. ). cius qui, $. i. vcrdc. ia

infulamdcpoit.it!, ff.dc tc(lament.I.

0 quis 6lio cxb^rcdato, §.cius qui.ff.

de iniiift. rupu Vnd^ tcftamencum*

qood irfic&efle apparet,nuUihiTa-

lcre, poccft: quod ver6 po(^a apa<i

cxceros,fccuJum cxcerni regoi leget

folcnncfccit , vbiquc valcbic ctiam

in regno ac ciuitatc propria, cuius

ius amidt , quia cum ioium rcgni ac

ciuitatis fux lus amtfiftcc, tcftamen-

Cum, quod» non iure ciuicaiis qoaoa*

amifit, fed alterios quam acquifiuic»

firmumcfte,apparcc,nihil impedit,ft

in ca, quam ami(5t, firmitcr valcrci

quemadmcdum , fi aiienigcna , lux-

ta ciuitatis lux |rgcs,acconfuctudi-

fiem,apud fuostcttarctur ,apud oos

ctuflD U pco bQOis, in (crritotio no«

quanuiiifccundonilegesnoftras Uu
oum' fiiifle,oon appareret , vc tradtc

Bart..peimtcibi,in 1. fi non fpcciali^

infra dc tcftam. &: in J. cun^os po-

pulos, 7. quctft. princ. num. }7.pt>ft

Gul. Cyn. bc lacob. Bucric. (iipr. dc

fumm. i iiuit. &i: iid. Cachol. vbi idc

traditot commonitcr Dodotcs circa

ccftMiitDCum forenfisfiidom coiile'"

Unoicatc loci, in quo cdmorabacur§ ^

qaia, vidciiccc, Venccijs , iuxca ilia< >

rura ftatucu,fcu confuctudincm tef-

tarctur, quod tcftamcncum ,
vbiquc

valcbit ctia ad bona cxtra Vcnctia-

rura tcrricoriumlita) iuxta Gommu.<^
*

nem fen{eiiciain»jR cooftaceK IaCii|

d.I^nftoapQp||p€s,in i.led.nu.44jr~

&in X. nu ro,jo^cumfcqucnt i ,v t r o-

biquctcrtia qu.Td. pjincip. & Hyp-
polit. in rcpctit. ]. hn. tt. dc iurild*

omn. ludicnum. 5^4. cum lcqucnt,

Hoc autcm quod in forcnfi j^^citury

in co dc quo agimas.accipicndom

non cft, itenimfi apnd excecos, no4
dum ciuium numcroaggregacuSjfeiil^

adhuc forcnfis , iuxta illorum lescs'

&: cnnfuctudincstcftctur, talc tclra-

n)cntu,ncc apud ilios,nec apiid nos

valcrc,puto,quia, fciiicct, apoiidcm

cum clic,comlac,id cft,finecittitatO|^

H qiii£neclliiiBace cft,ieftamenci 6^
Cieodi capax non cft : focenfis vcro,

du,aUas»ccftamcnci fadlio non incfti

ncciuxcaciuitatis lcgcs, in qua vcr-

fatur, teftari quidcm poicr:t,adc6 vc

ctfi Icgibus iiiis,cootra lus commu*
ne faftio teftainencifoncedcrctur,fo.

ngofitaRien»cot,commoni»auc pro^
«jiotciuitatis fuo* iucc , fubi in hoii

fpecialc ciuitatisfu; lus c^ec,cui lla».

du critjccftamcci faCUocft inccrdi(!>a

^ noprovlcircnc.quomagis, vciliccr cc-

ftarccur, quia icgcs &: it.ituta n6 pof-

funcbabiJitaffepcrfona, fibi nonlub-
dua»ne^4MIBaipfam pcrfooMliquid

diqpb^
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^oiierei vt in I.i.in fin. ffl ik tutor.ac

curator. dar.ab his, &c.lsCti4m, fF.de

tutcl.Atqiie iratradic Barc. ind.J.cu-

(kos |.'cpulo5, 3. quafl. prmcip. num.
%6. diceos, qnod iiftatuto caueatur,

yi filittsftmitias' ceftHri polsic , ii0b

ide6,forenris ii!iusfamilfas,in illa cl

liuarc tcftari poccrit , quanuis fo^

rtnlis,alfas, tcllandi capax pofsittcr

Iftari , luxia lolcnitatcs loci , in quo
^cifaiur: acclcgantcm lutcr vnum
& alccrum cafum , dii&remi latio*

aemaddacit Ban*quam diaut pul'

cberrimam laf. ibiin rcpetit.oum.

8^. & candc dodrioam requitur ibi*

dcm Bald.&: comnninitcr Doftorcs,

Hyppoiit. in rcpctit. d. 1. fin. nuni.

89. &: ad lcgcir 5. Tauri, quj, filijs-

£aruilias,cc(lari pccmutitur, nppn.C

& obrcniaot&ribeotesibicieni \hk

Gbmcf. in fio. 8e in 1. y Ifaor. num.
ai. ipfio.

Facic criam in confirmatiQncili

pr.rdi(3^a^ lcutcntix
,
qubd , liisqui

damnatione fcruuutcm parnarincur-

fir, ance cxccucioDcmi'enccn(ijr,qua

talisferuitntis pam'a irrogatur,^car*

.

fsre^vei t manibus iudicu aufu^ies*

ad czterosleconferat , adhuc 'oihif

lominus, rjuocuquc fc confcrat, ina-

ncc inteftabilis, luxta comiriuncm

{cntcntiam, quam rr^djc Arccin. in

I.^ ^uisuod accuratioDcin ,ciuiii.'jt.

cfe teftam.'AbVio tubr» ^uo'* 4*
extrieod. titui; & IoI.'Clar. in H, §.

ccfhmeQtum,c)02ft. ii^f.^^crfic . Ted
quid fi rcus,vbi limitat communcm
fcntcntiam , vtnonprcccdac quoad
bona, in alio territocio fica , ^uand6
ITle, ad mortcm condcmnatus fbir,

pto delido, cui , d^ Itnrei^mftitini,

mbrtis pxna impofita non eft,' vtft

quand6 in prQccflii,di(jpofttio Ibtit

&mmunisfcruaca non tutt.

Scdcgo, ctiain hiscafibus,c6ihu-

nem,vciam eHcputo : H cDiindclia*

«

qucs,tuxtlcioi«||Ct^iiltieges^ uixi-

tk folitinn in ca Hidiciorom oc4ii4k
ad mortc condcinnatustuicquanuif
jurc comuni jnfpc^lo codcr.mari no
debuiirct,negati,tamcn con potcft»'-

^m,iuifteco9demoacu ltMAc,^t^rv
condumkg^Si<iaibus fdbdiios^^
^iiideoi^^atos&itificiiiui^

nationc incutrit, vnde, cum luftc U
]cgitimc,pa.-n.cfcruusfa6tusHt,vbi9;,

&:quoadbona vbiquc cxiftcntia ma-
net intcftabilJSjiuxta c 0m un c fen ic -

* :lli«n,ficgeoetaIiccrinccl!c(^am,hcc

iloim parna inHiglcur in perfpnftmtfl^
ipfam perfonam fcquttuc, (icut Icpfa
lcprofum,vtfcripfic Barc. ind.i.cun-
cVos popu!os,nu. 50. vcrf. Ec crcdcrc.

Communcra vcrocgo limitarcn),vc

ncn prcccdac in co,qui ad cxieros c6
fugic, & apudeos,iu$ciuuati& adcp-
rus eft,oam<nftftilll^ifilSapud cos,
potcric caquam itli|is ciitftarlieittis^

& libcr fadusrcriccamcn djf!'crcr.tia

inccrhnnc,& illum,qucm, fupr2 dcr
portato comparauimus, quoniam il-

Jius tclUmcntum, poflqujm alicni-

.ieoa; cioitatis ciuisfa^lus cft.non fo '

Jan io ea,&d Beio illaetiacn, c«iui
iuCa ami/it, & quoad bcoa,ibi^iii
.Cxiftcntia valcbit, vt rcfoluiraus : in
hoc vcr6,alitcr rcs fc habcbit:&: dif-

fctcntjxratiocft,quiailic
, damna-

.tipncfolum ciuicatis,ac rcgni fui lus ^

^mifit»lioovet6^exterzciuicacisius •

adi^fci . proHibiios fuit, occ pr^hi.

.$pj'Po«l{«^fJl<l««c6,i^eftariflM^^
*

Jfcrat, qujjtjiA c ciu itate erat : vod^ ft

,vcl ad ptopriam,proptij principij be
"ncficio rcftituatur, vcl in alicna rcci

^ijwritcferi <iuidcm pofcrir,&: cii^

TPN?c.^»w<5ntw» ccm9to,fci-
ficct, obftaculo,<qu6d,tciaioci?t£fii-

aioncai rm^ediebjif; A|; ycrdjfii
^amhationc, fcruittitcni pxn^riqfS

I a ' ^ lurc
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LA.CJeSacrof4ncl. BcckJ.

iure adhiM ong^rtj ciuis vti po-

uft,«fi mtcrcos vtiliccr pofsic ccf-

tari,in tcrritoriotamcn,in quo con-

dcmnatus tuit , talc tcftanicntuni

non valebic : ncc cnim ilhc appaiCC

icmotum, feniinKU obftaciilfit^o^

UO^ ceftamend iropeditor » nccil-

licremoacre potititalienigeoxcww
laOf princcps, in qua,tcftator rcccp-

cOt filit, fic vicinitatis iurc honora-

tus.An autcm in ahorum principum

cerritorijs valcat huiuCmodi tefta-

Bientum.cogitaBilnfii leliaqito 010^

46»ad fepcramnkflevttimom hunts

pfim^pactu» $. lam accedcns.

SEPTIMI

SVUUMRIA,

1 ^Uiutfmilw ttfldri nonftttfi :

J7 ducttur VlpUni ratto.

% Explicatur, quare nec bodie pofiint /f-

^ iim Jilijfamilias, etjt ret habere pifuttt «x

uotullUimtSitMMbm»

) IM^ tnfmikiir if m^hmunr tmh',

jir, drfNO inre , de cafimji,& fuf C^;

trenjipeculio^ id pofsitl

Secundum ius Authemicorum , filijfami^

luu teilamentum fiue de cafirenfi , fiue d$

- qiufi cdflrenfi feculiojubiucet querel4,
.

5 Cmiimidt'fhtttKtU'4ffrMur,qu4cbi*
•

' ktttfiliumfmUimtttlgri wpil fo§t dt

ilii ^imntitijt , ttiam ^"ff"''**
«011 quaritur parenti. ^ .*

£ Traditur^filiumfamil. monafitrium ingrt^

dientem, difpofitionefua patrem vfufruifu^

quem hubcbttt , bonorum aduetuitiuruni^

friuare,nonpoJfe^contraAbl/.

j, Dijtutii» Ttlilf/fii^tmJta^^^

qubd non , «f de j*f quetum vfuifruiiui

pertinetadpJtrem^&num. 8. &9.

10 Traditur,filiumfamiluu elericum teSitri

foji»& M de bonis tMtitm qud (Itr^et-

.'tutim^Mquifiuitt

11 jmS/^mitiiiifieuUttfiiotMeu nw-

ttffgjilli ttUm comfetdtffuifruiutmAm

tttnfufd efi infignitusf

tt Clericui teflari nequit de his^qu^eex rtdi*

tihvs ccclefu lucratus tfi^prAttrquam fi
co

fuctudinc , aut priuilegio td illi comfetat,

• &in bonts illorum » legttims fortt» Mt»
ris^ac farentibutfemfeti^lmt,rumr» ,

ittimottrthk

14 Trgiitiircontrd communem,ntnfofefi-

liumfamit. teilari de rebus fibi a pnncf

fedonatis , intelieS^tLtimi muitd Cdt
bon. quic liher.

Ij Traditur ^ltgt ,fiatuto , aut confuetudine

induci pofie,vtfiliusfamiliat ttfiari pofiit,
'

' ty,qu'^ de ftatts conftnfu , adpias caujtt

t^Uri^ ftt^ifitunimtt communtm,

15 tttiiisfamil. ntc patre confentiente telia*

rifotiUi ud caufas non ftas , potefi ptrh^ it

illius confenfu donare caufa mortis^ & rd"

tto diuerfitMis inquiritur , & aftifftatur

numer.ij,

l8 Traditu^ ese ttmmmuurlfimtntinffs^

»em , in fropiiun fin iffim frilttnuM

Mn ftjfi nfitniirtfiUf cnufk mortb it»

«mri.
.

'l$ TraiituY , patris conftnfum in donatiout

eaufa mortis afiliofaSia yah initih inttr-

nenire debere , & idgenerale tffe rhicun-

qui pro aiiusfotennitateyalicuius conferfm

in eo requiritnn ^ anfihepatHs etnfin^

^
/ufiliusfaail. in htiieioefie pofittt

t^ coidenfut ^iicidu ^fin auibotitm i»

aliquo ahu requiritur, deKt hutmniit^

in ipfo a^u , ul po£l tllum incontinenti',

%l Confenfus patris addonationtm intcr ri*

uos a fitiofddtam , ttiam tx intcruallo

terueuire potefi , & id ttgulare traditjfr^

.. .m^emtnmfinttntia^qHOtiefcunqueijii^
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li, fiMibiilntio mndato cop4ratur,fy;quan'

4« jw rtitum baberepo^tt quod/uo nom -

^Im wudtur dtfcrtntia inttr doiMioium

caufa mortiSf & donationm inttr viuos k

Jiliofa^am dc patris confcnfu , quod ad

bancfufliciat racitks patris cottfen/it$ ^ dd
illam uro noti^nifexpre^HS.

llMcfifr iif^cultat contra diffetmia»

dddMSa imwdmtmm caufk morti»/r

doiuuioMm inter finosifilio foAam, &
r^tndetur inttlleda l.JilmfimU. §.

ri autemff. de donatiojnUf,

2-5 Filiusfanuliai fine pattis confcnfu , dona"

re poteil inttr viuus aductitia in tjuibus pa^

tervfumfrudam non babet^/ecus in donA*

ttone caufi mortit.

26 QoaMoctufimortis^reguUrutrnonhil

ttUigiturfiSn, *H mortis mentionon fe,
v^f teri mortis mentio ft , donatio caufi
mortis intelligitur , & traditur

, quhd e9C

conieiiuris aliquando uUttr iudUatur^ (t
num. fcquemi.

z8 Donatio caufa mnis inteiligitur effe,qua-
' do expreft tU dtSum/mt^ /miiiter (r

domth iiuer fnoijnietuie eomiihritig

tontrdrhmtoemtS».

V

§. SEPTIMVS.

Dejiiiofamilias,

LTIMO, &priiici

palitcr, de filiofami-

1
lias agcndum cric,quc

non uofle » ceftameo»'

tum ci^re, iiidttbtra*

ti iuns c(l) vt inquiuc
Imperatorcs in 1. renjum, in Hn.C
qui tcftamcnt. fac. poiT. idcm pro-

bat tcxt. capicalis in J. qui in pocc-

ftacc , fF. de (cftament. vbi cradunc

glofta,6afMe mnffluiucer fciibeA-

Trim.part. ^.7. 51
ccs,5c in i.ta is qui, § i. fF. dc donar*-
cauf. morc.& in princip. inftit.quib^

jfoncftpermif.fac.ccftam. vbi iace
pjchard. qui iura alia & Doaoresal
iegac in hanccenifsimam iuris con-

.

clufioncm . Scd circaracionem ilJ
lius laborant DoiVorcs

, adco , vc
'

hoc ccrtam dari^ non pollc, afrcrat
'

Cuman. in d. 1. t.im is, §, i. nUm. 6.
omifsiscamcn ahjs.ca, probabiJior
eft,& vcra,quampofuic Bald.m d.I.

reniam,coJ. a. Cuman.in d.). qui tn
pcccftatc, & m d. 1. tam i$,qui, §.t.
num. Gomcf. in I. y. Taur. numt'
5.Djdac. 6.pinoin fpccul.tcftamcnr.
in glofla rubric9, 4. part. num^ 9. U
10. quod, fcilicac, fi 1 1 u s fam i ha s idco
teftari nd|^{ra^ir, quia quandiu in
potcftatc exiftir,nee habct,iircpo*
ccft haberc bona, dc quibus ccftart
pofsit : quam rationcm fcufic etiam
Connan. Jib. 5. commcnt. c. 4. in
princjp.& fcripfit hh vcrbis Vlpian.
Sp fragmcnt.cicuJ.dc teftarncnt.vcrf.

i^ik&nilia^ irbi,FUiu$famUu, inqu*ic»

tejUlmmumfiieerenoH foteft t fuoniam nibil

fuum babet,vt teflari de eo pofiit, Vt fic,v bi
VJpiani ratio clara & cxprcfla adeft/
pb quam filiusfamilias no pofsit tc-
ftari,aliam quA-rcrc

, fupcruacuum,
«tinciuilcfit. Scdcumhodic filiuf-

^milias ,acqiiificionis bonorum ca-
paz £c» cx AoaelJtsconftitncionibuSf
de quibus in citu].C.de bon.maicrn. .

& C dc bon. qua: libcr. harc ratio
omnino cc/Tarc vidctur,& fic,fi aliQ-
dc filijfamil. tcftari non prohibctur,
Ccftandi facultas,cjs pcrmifla vidc-
baraccaius camcn contrarium paf-
iim legimus.

k Quarc, vt difficulcas Collaturs 9t
pr^ccdcns Vlpiani ratio cxplicetur,
rcpctcda cft fupcrior rcfolutio in prg
faticnc adduda.qua tradidimus.iurc
gencium,nemincm tcftan validc, &c

«ffeftiuc> polTCffcd id priuiJcgio, ic

1$ bene-
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bcncficio legisduodccim tab.indul-
j

lum fuilFc, vc in hoc pi opofitum cx.»

plicat clcgaicr Pichard. in d. princ

a num. 41. cum fequcniib. qua: Icx,

cum veibis &: mcntc fuabcneficium

hoc bona habcntibus duntaxat im-

pcrtitafuiffct, vcin 1. vctbis lcgisfF.

dc vetbor. fignificat. ibi, Vti quifqui le^

gajfctfui reij itaiuseilo, (id qucm modu
pr<jfata lcx anciqua rcfcttur in Auth.

dc nupt. §. difponatjCollac 4. ibi,i»fi

legajfec quifque de re fua , ita iusejlo: 8C itl

pnncip. inftit. ad lcg. Falcid.j alios

qui acquifitionis bonorum incapa-

ccs crant,hociurCj ac facultatc tcf-

tandi,omnino cxclufit , in quorum
numero repcricbatur ij, qui {ub alie-

naporcftatc cxiftebant . Q^a ratio-

nc, filijsfamil. tcftari,lcgc datura no

fuit:vndc,Iicct poftcaCa:(arcis cofti-

lucionibus huiufmodi pcrfonisqua-

lifqualis bonorum acquifitio concc-

datur , non idco magis dc illis bonis

tcftari potcrunt,quandiu hoc ius fpc

ci^Utcr legc aliqua illis conccUum
no apparcat,fic ut ncc olim antc lcg.

duodccim tab. qui bona habebant,

dc illis tcftaii potcrant,iuxta rcfolu-

tioncm prarditlam in d.pnfationc,

fcd bcncficio ciuihs lcgis indu^u id

fuit,quo, ciim filijfamil.comprchcn

non fucrinf, vtpotc , bonorum do-

minij incapaccs,ncc id poftca con-

fticutionibus, quibus bonorum ad-

ucntitiotum acquifitio pcrmitcitur

in pcrfona ilIorum,cis fit conccftum,

bona quidcm habcbunc , mancbunc
tamcn fubanciqua iuris difpofitio-

nc, qua non potcrant teftari :ncc c-

nim talc tcftandi priuilegium,a fc fi-

nc Icgc fibi arrbgarcjindc potucrut,

quod bona habucrunc , fcd adid,Ic-

gisprouifionc id pcrmittentis opus

cft. Atquc ita fupcrior difficulcas

fublata,6: Vlpiani ratio.ob quam, fi

]iusfamilia; ccftari , nequic , mancc
cxplicaca.

In cuius cxpHcationis confirma-

tioncm, luftmiani authoritatcm ad-

duco in §.fih. inftit.dc milit.tcftam.

vbitradit,ad fimilitudincm cafltcn-

fis pcculij,quafi caftrcnfia | cculia

quibufdam data fuitlc tam antcrio-

ribus Icgibus quam Principalibus

ccnfticutionibus: & fic dc filijsUmi-

lias loquiiur ibi Impciator , cum a-

iias pcculij nomen non pcrmancat,

vt iplc inquit m I. final. ad fin. C.dc

inoffic. tcftam. Subiungit dcindc in

d, §. final, harc vcrba, & borum quihf-

dam permifumfutrat etiam in pottflate degen-

tibus teHarii crgo clarc luftinianuscx-

pnmit, non omnibus filijs familias,

quibus datum fucrat, quafi caftrcufc

pcculiumhabcrc.in confcqucntiam,

ius tcftandi fuiflc pcrmiflum: Quod
fanc non aliundc proucnit, quam cx

co, quod lcgisantiqu.T bcnchcio ac

tcftandi iurc fcmcl cxclufi,abfquc al

ictius Icgis rpcciali bcncficio ad id

admitti.no poiucrunt: Idcm ncc mi

nus cxprcftc luftinianus dixic in d, I.

fin. vcrfic. fc;dprior,C.dc inoffic.cc-

ftam. vbi,altcrcatum fuiflc
, rcfcrr,

an omncs filijfamilias qui quafi caC-

trcnfc peculium habcbant , dc co tc-

ftari,poircnt,quia non omnibus paf-

fim , fed quibufdam pcrfonis ,hoc.

priuilcgijlococonccflum cj;at,vc ip-

fc aic,quibusvcrbis fncfcio, ancla-

rioribus alijs poflec,) fignificauit , fi«

liosfamilias non co ip(o qudd bona

habcbant,illico teftari poflc: & idc,

luftinianus confirmat in I. pcnult.

vcrfic. nullo ctcnim, C.quitcftam.

fac.pofl*.vbiaffitjTiat,n6,nificcrtisca

flbus cxccptiSjfilijsfamilias lcgc an-

tiquaconceifum efl'ctcftari,&: fic, li-

cct habcant bona , non tamcn idco

teftari, poflunt,quandiu id,priuilc-

gij loco fpccialitcr cisa lcgc non c6
ccdatur : ficutin illis certis cafibus,

quos luftinianus inccliigic , conccf-

fuia
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fiitt {uitroec enim , ex eo quod caf-* die pofsfiit» debonii , qqr^ eo cicu^

trcnfepcculiumhabcrc,filijsfamilias

datum c({,tc dc eo teftari,datum c[i,

quandoquidcmid , Principum con-

fticucionibus , fpecialicer cispodea

faericpeimtfliim, vc refertur in prin

cip. ioftit. quib. non eft permifi uc*.

telUm. & in d.l. fin* Etitanon otio*

(e Vlpian. io fragmcnc. d. ticul. de
tcft.irncnr. poftquam dixit, filiumfa-

mili.isccflian non poflc.quonum ni

hil fuum babcc, vt,teftari dc co,por-

fit: StdDtMnt, tnqmttduffMm iUrauti'

^fuit , rtfiliusfmHU wUtt , d» tofeculio^

fiiiincjfMtM^fmt, ttSamuumfKtn
pofit: Quafi fic inouerec Vlpian. fi-

Jiofamitiasquidcm,cc(landifaculta-

ccmfuifrcdencgacam ,quiabona no
habcbat,& cum, vtpocc beneficio il-

lo lcgis fcmcl cxclurum,quanuis bo-

i>flpofteahabecet,teftari»rion pofiTe,

iiifi ad id rpccialicer lege aliqua fuif-

fcc admiffus, atqn^ ideirc6 necefta-

riam fuilVc Imperacoris confticutio-

ncm , vc fiiiusfamilias milcs ccftari

pocuiilec, dc co pcculio
,
quod in ca-

(Irisfibiacquirebat. Ad cuiusfimili-

tiidiaem,in qaorundapccronis,qui

qoaficaftrenie peculium habebant,

td alij Principcs pcrmifcrunr, vide-

JicetJn proconfuHbus,& alijs,qui in

dignicatc , & adminiftracionc pofici

cranr, vti narrac lullini.in.in d.l. fin.

C. dc inomc. cclUm^ &:ind.§. fin.

lifticde milicJteftaliii Quod,id&ltl^

ftiniiMi^iQdc gener^lter confti«

tuic in «pibus fiUjsfamilias 4]tA

quafi caftnflfepeculium habcnc , ia

d. I. fin. vcrfic. in his icaque, in i. SC

in l.fin.C. <^ui ccftam.fac.pofr. &: in

d. §. fin. vcii. quod nofUa conlbtu-

tio: deqno lex noftraregBMb.4.cic.

8i.S.5i->i ' '''-^.
' <2n6fit^nfilijfamiliasin ftudip

kgenrcs, S: publicafalaria perciDi5-

tesyfle cauracampatMps>ccftari,iio;

loacquifierunt, vc lufliinian. decla*

rac in d. 1. fin, C. dc inoffic. ccftair

.

in vcrficul. doalijs, iun£lo d. vcific.

Inhisicaque, in 1. vbihanc fcnccn-
'

Ifctamcencc U communemtradit iaC

i|nm*i<luLClar*in |4cftameonim»
qmeft. x8. nam. 7.aduerfot$pccula-

9 tor. per eofdcm telatum.,

Addiditprxcctca luftian.in d.I.

fin. C. dcinoffic. ccftam. 6c in d. I.

fio. C. qui ceftam. fac. polT. hoc iilis

ptiuiIegium,vc,fciliccc,eorumcefta*

menca,qux ,de eaftrenfipecnlio fii^

&zappaterent»nec inofiSciofiquere-
Ix fubiacerent*

4 Inquocamevlcimoexlcges func

hodic corrc^xper Auth. prarsbytc-

ros, in i. infr.titul. i. atquc ita fili)«

familias ccftamencu m,fiue dc caftrc-

, fi,fiu£ deaoaficaftrea^ pecnlio fit»

manec boclie fiib mctu qucrel qui

'

opinionem cenuit glofia vcrb. ccfta<'

mcnca, in d. 1. fin. C. dcinoffic. ceC*

tam. vbi vcram & communem dixic

laf. pum. 5 . & alijs rclatis Couar. in

c. quianos, oum.7. de tcftain. lul»

Clar. in d. f.teftam6tum, quzft.^ 8.

.nnm. z. dc quo circa clcrica teflaimen

tum iofra fcribimus. Histandem
clara & conucnicns apparec ratio,

ob quamgcncralitcrfilijfiuniliasce*

ftari nequcanr.

5 Exquamaoifefteprobarorrecep'
u ilJaU onwiam lcr^ concors fen-

tentia»qn«habet, filiumfamiliaste«

ftarinonpofledc bon is aducnctcijs,

etiam quorum vfusfru^lns patrinon
qu^ricufjdequibusin Auih. Excipi-

tur, cum fcquentib.C.dc bon.qux li-

ber. quamfcntenciam tenecgloira,

Barr. Stcommnnis opinio in I. qni
in poteftate, ff.dc celUmenc. expret^'

feprobat aductfiis quofdam glofiiig

Bart. U communicer DD. in 1. 1. $.

iil fiUj^ft; ad £B|iacufconf. TrebciJ.sc
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communem fatctur Andr. dc Bcflc-

tisin prafcnti, iium. 50. qui , quxf-

tioncm, in vuaivjquc paricm difpu-

tauit in duobus numctis pr^ccdcn-

cibus> cc tandcm paricni ncgatiuam,

communem dixit, d. num.90.vbi la-

mcn (upcr co cogitandum rcliquit,

& candcm fentcntiam traduntDo-

ftor. in I. pcnulr. C. qui tcftam. fac.

pofT. vbi latc Dcc. qua:(lioncm cxa-

minat , &: tandcm m cohtraria (cn-

tcntia rcfidct.quam ctiam obitcr fir-

mauit in 1. fcnium,num. ij.ciufd.tit.

Cuiusfundamcntis, comuncm pro-

bans rcfpondct Vigl. in princip. in-

ftit.quib.ncn cft pcrmin.fac.tcftara.

num. 16. & dcniquc priorcm (entcn-

tiara prcbant,& communcm dicunc

la(. in d. I. hn. num. 3. C. dc inoffic.

tcftam.Couar.in rubr.dc tcftamcnc.

3. parr. num. ^.Comcf. in l.j. Taur.

'num. i.ad dn.Sc pluribus rclatis lul.

Clar.in d.§. tcftamcntum,quxft. i8»

num. i. Didac. Spino in fpccul, tc-

ftamcntor. in glolla rubr. ^.parr. nu.

13. vcrfic. Qjio fic, Mich. Craif. in

§. tcftamcntum, qu^ft. 13. num. z.

Vinccnt. dc Franchis dccif Ncapol.

4, num. 6. pittc i. Ludotiic. Molin.

dc iuftic. tom. I. traft. 2. difputat.

13S. inprincip. col. 534. nouifsimc

poftomncs Pichard. in d.princ.inft.

quib. no cftpcrmif.faccr.tcft.nu.pS.

Circa quam communcm ,ac vc-

ram fcntcntiam, notandum cft quod
fcripfjt Abb. in cin pr^fctia,dc pro-

bat. col. ri. num. 56. vcrfic.EgoaU'

tcr,vbi tra^^ans dc bonisaducntitijs

filij rcligioncm ingrcdicncis,tutc rc-

foluit.ca qu.T poft mgrcftum illi ob-

ucniunc, monaftcrioacquiri,dc quo
dubitatio nulla cft, ca vcco aducnti-

tia , quq filius antca habcbat,plcnc

ctiam, tam quoad proprictatc,quam

quoad vfumtruftum mcnaftcrio ac*

quici, fcripGc, £c hoc , quando filius

id cxpreffc difpcfuit,alias ncn^allc-

gat icxt. in Auth.prcsbytcros i.infr.

titul. ]. quam coniidcrationcm,puI-

cbram vocac Abb. & nouam . Circa

quam duo notanda funt
,
primum,

communcni iconcluficncm, quar dc-

tcrminat ingrcflb filio rcligioncm,

ad patrcm nihiluminus pcrtincic v-

fumfru^um bonorum aducntirioiu,

qu.T habcbat filius, txprchc limitarc

Abb. d.num. 56. vt non proccdac,

quando filius pcxmilla dilpofiticnc

patrc priuauit v(uhudu:in quonun-
cupatim confutatur a Dcc. d'C. in

prifcntia, col. Zj?. num. 62.. verfic.

icd in hoc:&: mcru6,quiafi commu-
nis vcra cft.Cptout cpinatur Abb. cu

rcliquisjdum habct, filij monachif-

mum, non cllccaufam fufricicnicm

ad patrcm vfuhudu priuadum , pro-

fcdo fadtu filij ad id immcdiatc lub-

ordinaium, multo minus hunc cftc-

fium cpcrabitur,tunc cnim vcrc (uc

ccdit rcgula,l. id quod noftrum,ft.dc

rcgul. iur- ncc tcxt. in d. Aurh.prcf-

bytcros,!. in quo Abb. totalitcr fun-

datur,cius fcntcntiam quidquam iu-

u.it,quiadum clcticis filijsfamilijs

pcrmittit ,dc bonis fibi obucnicnii-

bus dilponcrc tam quoad proprjcta-

tcm, quam quoad vluftu^um ,ad fi-

miliiudincm caftrcnfium, vtiquc dc

illis bonis Ioquitut,qux filio poft clc

ricatum obucncruiit, prout rc<^lc cx-

pcndit Dcc. in d. col. 19. num. 64,

^
Sccundum,quod notari dcbct,cft,

Abb. fcnfilic, filiumfamilias, mcna-
ftcrium ingrcdi volcnicm pollc rcfta

ti de bonis aducntitijs , in quibus v-

fusfruftus pcrtinct adparcntcs,fic li-

miiata 1. fin. in §. filijsautcm fami-
lias: C* dc bcn. qux libcr.cum alijs,

quodctfi Abb. non clarc & gcncra-f

litcr itafcripfilTct, quia duntaxat lo-

quitur m cafu.quofiiiusfamilias^cx-

dufo patrcjdilpcfuit in fauorem mo,
naftc-
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flafterij: quia tamen DoftorisfcDce'

tia intelligiuirrecunducn legcmqua
allcgac, vt ncc. fiarc. in 1. 1. $. Ci pro-

ponacur, in princip. ft'. fi quis omif.

cauf. cclUm.apparer, eumrcn(iAc,fi-

liumfamiiias, monafterium ingrcdi

volcnccna.poire ceftarinoorolum in

monafterij fauorcm , fcd cciam in

quamlibcc alia caufam^propccr tcic

m d. Aucfa.prcsbytcros > qucm allc-

gauic , vbigcneraliter , Hliofamilias

clccico,de bonis fuis ccftari,pcrmic»

ucur,quodeciamtraduDtCanonin:^

in c. quia nos, de ccftam. vc per Co-
uar.ibidcm num. i. & Abb. ind. c
in prxfencia, num. 5^. qua(i fic, fcD-

iiilec Abb. ius idcm cfTcfpro fa^ione

ccftamcntiyiu fiiiofamil. religioncm

ingrcdi parancc, quod in Hliofamil.

clcrico, vc ica , qui dc proximo , ca!'

]c(ti milicixeftaccingcndus pcr m"
grcfrum religionis , idem priuilcgiu

habcac, quod habec ia accmdus pet

clericacum ;ficcnim vulgo dicicur,

qu6d proximc cingcdus habctur pro

iam cinAojvrinl. pcnulc vbiglof.

& Barc. noc ff. de teftam. milit. &
ahjsfpccicbus exornac laf. in Auclu

fi qua mulier,num. 2.3. infra boc ti*

tul. Sebaftian. Medic. in trad. de

rcgul. iur. i. p. reg. ^.num.z^^.pa^.

loi.in paruis: Palat. in repcc. rubri«

catdc donac. inccr vir.Sc vx.§. 58.ex

nu. i. latifsimc Tiraq.dc lcgib.con-

fiubialib. gloira 1. ex num. a. cum
muitis fcqucntib. quar camcn rcgu-

Ja necfaciscoUigicur cx d.l. pcnulr.

nccvlcra fpecicmde quaibi,ad alias

ctianmiles, ccmcre exccndcda eiic,

cx| Vigl. in §. fcd cc fi quis, num. 3;

inftic. de milir. ccftam.

Scd ctfigencralis illa dcfinitio.vc-

ra forer, ceitamcn proponta: ,haud

quaquam conuenirer, quiaa^uspc-
dentia non dcber,plus operari,quam

fifequcrccur cft'c^us,vt cucaDo dif^

fart. f.j. J5
iimiltm fpeciem tradit laf. vbi fup;

num. 14. Vnde cum hlius iam pro.

fcfTus, ccftari .ncqueacy iuxca Auth.
de monach. §. illud quoqui:,verfic.

ingredientcm namquc,coilac. i. or-

dinac. noftra lib. 4. ricul. 81. §. 4. gc

Auch. ingrefsi,intra hoc cic. voi iaf.

num.8. poft Bald. ibi,tradic, quod
ccfi con(uccudine inducipofsicvc h-
liusfamflias ceftari pofsic, non camc
idpocerit confuetudo in monacho,
fcquitur Dcc. ibidcm num. u. vbi ia

num. fcquenci, poft lafon. numcr.
II. Sc aIios,cradir,monachum ccfta"

ri poflc dcpriuilcgio Paparrquod,
plurimos rctcrcns probac Couar. in

c. i. num. 10. dc ccftam. & ibidcm
Bocc. Eponum. 21. cumduob. fcq.

qui in cap.Rclatum,2. eiu(dcmric.

num. 40. concrarium in confuciudi-

ne retpondcc.Cum icaquc filiusfaro.

iam nionachus, ceftaM,ncqucar,mul

to minus tcftaripotciit^quiadepro-

ximo monachandus cft : Sccundum
qux,prxdida regula,magisprccoih»

iraria parte quampio Abbatis fcn-

tcntia induci potcft : nam (iquxde
proxintofunt iicnda,pro lam fa<^is

habcncur, Si idco filiiis qui de proxi-

m6 cft monachandus ,pro iam mo-
nach.ito habctur luxta pra*di£^am

rcgulam , ficuci lam motiacbatus,

tcftari ncquic , nequtbit cciam.de
proximo monachadus. Conftac ica<.

qne.fcndnc Abbac. Blium familias,

rcligioncm ingrcdi volcntcm poftc

ccftari,hancquc,opinionem, ccxt.in

d. Auth.prcsbytcros, qucm allcga-

uit,nu]lo modo probari.

8 PflTS^*"^ P'^^ affcrri, Bartoli

fencentia,quam pofuit hicin repetir.

coI.9« num. 40.vcrf. fccundo quarro,

vbi,8c in d. Auth. fi qua mulicr.ndm;
7. ad 6n. fecurefcrip(it,eum,qui, Vo<
icDs,& cogitans intrare religiohcm,

tcftatur, abfquelcgam folcnnicarc;

poflc
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L. I. C, it Sacro/ancl, Bcckf.

poflc tcdiarijattinftar militis: qu^fcii quc in pcincipr quo principalitcf io

ccnc-ajCtfi placuctic Abbati in d. c.in

pr^fcniia, r.unj. 49. &: ficcommunis

cx Dcc. ccnf. 51. num. 3. i. pait. 6c

lul.Clar. in §.rcftamctum,quarft.i8,

num. z. aliquibus tamcn ciifpiicuit,

quorumfcnccntiam infcrius pcoba-

bimus , quocirca, cxca ,quam Barc.

&: comuuis tuctur , Abbaiis opinio-

nem,dc qua agimus,ptobarc non pof

fumus, prarcerquam, quod, ccfi ptop*

ccr auchoticatcm Bari. & fcquaciuro,

ab iUius (cnccntia in praxi non lic

rcccdendum , vc conftac ex Dcc. U
Clar. vbi(up. pr.rfcrcini apud nos

ftancc ord. )ib. 3. cic. 64- §. i • qux ca-

fum, qucm lcx, aut conluccudo , auc

AccurfijgloITancn impcobacacom-
inuniccr,non dcccrminat,fccundum

Barcoli (cnccnciamdccerminati ,iu-

bct, quido communi do^lorum poft

illum piacico non tcfcUicucadhuc ta

mcn id Abb. fcntcntiam in prt pofi-

to cafu non dcfcndcret ,fiqi!ivicm Sc

Baic. 5c qui illius fcnccntiamlcquu-

tur.clarcintcUigunc, & loquuncur

in co, quialias habilis ad ccftandum

cft, vc, iciliccc.fi is ingrcllurus rcli-

gionem ccftecur, valcac ccftamcncu,

quod fccic iinc ordinatia lcgum fo»

lcnitacc.&l fic expierrc loquitur Clar.

d. qu^ft. xS. num. z.in pnncip.quod
& ipluinpatcc cxcn)pio miiicis,quo

vcuncur, Ccanquam qui rcligioncm

ingrclfurus cft, carlcfti militia: fic ac-

cingendus aductfus carncm,mundu,
& diabolumj qui &fi, pr.Ticrnufia iu-

ris foknnicacc ccftari, pofsic, 1. 1. cu
alijs ft.dc milicar. ccftam. tamcn fi-

]iusfamil. milcs, dc caftrcnfi dunta-

xacvcl qoall caftrcrfi pcculio tcfta-

ri, poicft, ncn dc bonis qui ci aliun-

dcobucncrunt, vc in (.rincip. inftit.

quib. non cftpcrmiir. faccr. tcftam.

Dcniquc hoc ipfu colligitur cx tcxt.

in d. Aucii. dc monach. §. illud quo«

piardiftam fcntcntiam Bart. motui

hiit, cx quo, dum col ligit in pr^fcnti

d. nu. 40. (ctfi non bcnc colligat , vC

infr. 4.part. oftcndcmusj ingtcfiuru

rcligione pcfie libcrc teftaci, abfquc

Jegum folennitatc,datis tcrminis ha*

bilibuscolicgific, crcdcndumcft, fic

cnim )cgcs,quar gcncralitcr loquun-

tur, iDtclIigi folcnc , vc in noftra hac

Jcg. iun^a i^Iofta i.& qua; circa caiu

fup. in prxfationc fcripfimus. Appa*
rct icaquc,nu]larationcdcfcndi pof-

fc, quod noiauimus, (cnfinc Abb. d.

c. in prq(cntia num.56. ncmpc,filiu*

famil. monaftcriumingrcfiutum cc*

ftati pofiTc dc bonis aducntitijs^tefta-

ri,namquc, dc illis non potcrit,vc cx
pr^di^tis conftat, quod in fpccic ob*

icruat Dcc. d. c. in prxfcntia, num.
6i, idquc, non Joliim in aducntitijs

quorum vfusftudlus pcrtinec ad pa-

crem, fed in alijS cciam xquc cencn«

dum, puto pcr ca, quz fupra di&a
luot.

10 Quidautcdc filio clcrico fubpa-
tria potcftacc cofticuto, cciam dc co,

qui prima tantiim tonfiita cft infig-

iiitus,agunc Do^orcs in c. quianos
cxtr. dc tcftamcnt. Viglius in princ.

inftit. quib. non cft pc^mid.faccr. tc*

ftamcnc.num. 18. Clar. ind.§. ccf-

tamcncum,qua:ft. £7. Spino dc tcfta

mcnc. inglofif. rubr. 4. part.num.ti.

cum fcquenti, late Simon de Prxus
dc interpretat. vltimar. volunt. lib.

t, intcrprctac. i. dubic.i.foluc. 4.nu.

76. cum (cqucntib. Lufitani noftri

Francif. dc Cald. in 1. fi curatorcm,

vccb. Ixfis.num.ioy. vcrficul. Dcni*
que C. dc in intcgr. ceftit. minor. St

Ivicndez dc Caftr.in i.cum opcrccc.

4. part. num. 1^2.cum fcqucntib.C:

de bon. qu^ libcr. Hifpanus Molin.

dc iuftic.to.i.cra«ft. x.difput. 1 3 S.coJ.

$|^«&(cq. dc quo funcccx.in l.factO'.*

fan^ar,
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fao^x, in Auch. presbyceros i.S^ ia

1. cum lcge, infc, tital.i. quibutpro^
' bAiuri clerjcu ih poteftatcpatris c6>

fticurum tcftari poftaqood proccditi

non roluai sn bcnis , quac clcricatus

intiiKu acquifmit.fcd ctiam in aduc-

cinjsalijs quocunquc tikUlo acquili»

cis, vt probactexc. in d. Auch. pref-

bvccio«, ibuM qMolUnt moinddQminiU

fMUMMivnm, &e. tradit Abb» in d.c..

quia«ot,8c io c.cobiltcutus,dc io in*

cegr. rcft. col. penulc veiflc.iD glof*

fa lecunda,& lo cap. in prxfentia dc

probAt.col. zi. vcrf. Ego aiitcr di-

f:ercm,qucm fcquicurPalaCiosmrc

pecic. rubr. dc dooar. incer vir. tc

yxor.^ 4i.num. 7. Coaar.d*c.quia

oostoom. I .ft a. vbi commuoem di«

ciC»cootra laccb.Butric contrariam

tcoentem io d. I. facrofandx, quo in

loco Barc. itcm contra communcm
vifus cft tcntrc.vccxpcndit Palatios

d. oum. 7. &i eum , ac communjccr
DoAoces.ibidem pro concraria (eoi>

teotia eaodem jecucus alleeatGom.
iol. 48. Taur. onm.7. veruc.red his

oon obflaniibus, quam eciamfeqoi*-
cur Mcndcz de Caftr. d. 4. parr. I.cu

oportet , num. i6t. contcndcns, fa-

culiarem diipooendi Alicfamil.clcri

co €6ceiram in diftis ioribos, de bo.<r •

nis k^ericovt clerico qusBfitis,intel

]igidebere.*recuoduin quamfeoten-
tiam,.(b confului(le,re£crt, nec,coffl*

imini grauifsimorumvirorum con-
tra exiftimantium opinioni afTcnci-

riipotuilTc. Cztcrum pro communt
feoteotia tlil^ec ftringunc verbad.
Aotb. presbytetQStfBp. rel9ta:qoa«

re cfitrouerfiahiKcdiftiodiQoe com-i
poni poieft, vt,nem}>&^lBmoois (€

tenria m i)s aducntitijs aecipiarur,

quz clcnco poft fufccptos ordines

obuenerunc ,concraria vcro Baitol.

H aliorum , in ijs qu^ clcricus anre

h^bcbac, qux& po^ckticiftittiiiil

/

f: f 7- 54
dc naiuramaduencirioru rcclncbunt»

vnde,teft|lidet]Its , filius clcricus'

quanditt iub poceftace pattis cft. o^
'^tecii,muit6que^agis probairtipik
eft«qu6dinillisfilij clericacu pai^c
adminiftraiicncm & vruintrii£lum

non pcrdct , vt cum Pincl. in 1. 1. r,

art. num. 43.C. dc bon. aiatcrn.qui

oc vt recepcius, tc veriusprobac,^

l»itt1i^«llMiil,KT^c;-o^ 4. £c

fwpf0ba^ie^i«ri6MM».^'cit Mcii-
dez d. 4. parc.Dum.i64.fequi|ur Mq
lin. d. col. ) 36. in initio,quod con-
/irmat communis fcntcnna in filio

monacho tradit.i, fccunduni quam,
monachatu liJius, viumi^rudum bo-
ootiimadocaci^orum

,
qucm pater

imi^omflibebac , oon pcrdic , nec filij ^

'difpoficio,ad bocqujdquam vakl»ic
*

ccnrra Abb.d. c. in prxfeocia^oum, .

56. fup. refoluimus.

11 Di^Vam vero difpcncndi faculta»

ccm filio clcricoconcc(lam,cciam io
co,qui prima taotdffltoDfora eft io-

^oicosMibanc I>edorcs»vc.iradic

€S>oir» a« &quia oos, oum. 5. com*
muoem etiam dicic Cald.d. verb.lx^

fis, num. lof . vcrfic. mclius ergo, i

qua tamenipfc rcccdit cum rclatis

abeojcquibuscft Yigl.in princip. *

inftit' quib..oon eft peimifl^ faccr. .

teftam. 0010. 18. vbi noc abftttdom
putat,8ccum Dec.io l.fenium, nu.

15. & fequeoci, C.qui tcftamenc.fa*

cer.pofT. non licereclericofiliofanu

teftaf I, contra communcm fcnrir, a

quo cauendum forc, monec Cald. d.

oum. ioj.ver{icul*Dehique;McJin.

ver6d. difpotat*t)S^. col. 53 f. poft
ii)ed.bocin clericis pnmx toofura
000 adroiccic,&e io minoribus aliii

idcm fcntir,pr?rerqn4ro «Hhabeanc
bcncficium ccclcnafticum, veliuxra
Concil. Tndcnt. fcff. ij. c. (f.dcre-

forroatione, priuilegio foci gaudeac.

ComqoojcfMiaiiiiok
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L, I. C deSacro/ancl, Eccle/,

i£ Stantc autcm communi fcncctia,

dcquafupra, qua:ilcaa filio clerico

intuiiu ccclc(i9, & a iucnticia aliun-

dc Cju^fita, qusfi caftrcnfis pcculij

sque rcputancur ad boc , vc clcrico

planc quacrantur.c;i:tcrum,quoad tc*

ftamentariam difpcfitioncm diffc-

tuc, quia,dc illis clcricus tc(lari,pro«

hibctur . non quia fub potcftate pa-

crtscft.fcdquia iurc Pontificio con-

ftitucum cxtat , non pofTc clcricuoi

ccftaii, dchisqusfcx reditibus cc«

clcfix lucratus cft, in d. c. quia nos,

C^c.cum in officij$,cxtr. dc tcftam.

vbi Do^or.de quo per Clar. in §.ce-

ftamentum; qujeft. xy. pcr cot. Spin.

de tcftamcnt. in d. glof. rubr.^.paic*

num. II. cum (cqutnc. Qub fit, vt,

vbi clcricus tcftari pcterit dc redi-

cibus prxbendarum , fiue confuctu*

dinc, fiuc priuilcgio id obicntum fir,

£liusfamil. clencus, dc his, vt dc il-

lis bonis,adinftar caftrcnfis pccuiij,

tcftari,xque pocerit.ita camcn.vtpa

xcniibus.& fi ijs legitimam portionc

rclinquatjiuxti d.Auth.prclbyteros,

m fin.licccantiquiotibus cofticutio*

nibuSjfilij dc quancaftrcnpcculiote

ftari libcrcpoii'cc,abrquc mctu quere

Ix inofficiofi tcftamcti,vt ptobac l.fi-

nal. infr. qui teftamcnt. faccr.pofl.I.

finil. infr. de inotficiof. teftam.l. cu
Iege,infr. tuuL I. bodie camcn hoc
clcricisDonIicer>red filijfamil. ccf-

tamcntum , fiue de caftrcnfi , fiue dc

quafi caftrcnfi pcculio fic, manct ho-

dic fub iure qucrcl^ , vt ccntic glof-

la, verb. tcftamcnca, in d. I. fin.infr.

de incfticiof. tcftam . vbi vcram, ac

communem dixit laf. num. 5. com-
muncm cciam pluribus citatis tradic

Cald. d.vcrb. lafis, num. iii. vctfic.

Ar vcro, contia quam tcncc ibidcm,

in teftan^cnto miiitis ,qui in militia

ccftariir, contcndcns, illud querelx

non fubiaccce , conci^ communcma

quam in tcftamento miliris, alijs re»

latis ttadit Clar. d. § ccftamcntum

quxft. 40. nu. 6. U Couar. d. c.quia

nos,num. finai. vbitamcn loquens

declcriciceftamcntc>commune af'

fcric,illud, cx caufacxhxrcdanonis,

vcl pc^tcritiouis non rcfcindi, ncc

irricari, quod.prcpter verbum,/i^<f^,

.

quo vritur ccx. in d. c. quia nos, ibi,

Ubtre iifpontrt r.i/r4;ir,tradidit commu*
nis fcntcntia, vbi hoc nctauit Abb.
num. 4. a qua tanicn communi,cuiii

aiiquibus abco relatisdiftcntic Co-
uar. d. num. final. Verijm,vccunque

fic, circa rcfi:ifionem,aut irritatippc

teftamcnti , ex pra^di^aexhxreda-

cionis.aucpr^tericioniscaufa , illud

conftac ctiam admifla Communi , fi-

ho2>,& parcnces clcrici, cx illius bo-

nis legitimam pcrtionem confcqui

fempcr dcberc, pcc d. Auth. prcsby-

ceros.in fin. licct, ru mperc tcftamcn-
tum,non pofsmt, quodomncsfatcn*
tur.tcfte Couar.d. num. final.ad fin.

An ver6,& quado.clerici teftame

turo pra^tcrmitla iuris folennitace fa

Aum valeac.adinftar miliucis cefta-

menti.infcrius trademus,cum de tc-

ftamentc militis cgcrimus , H nunc
adfiiiosfamil. iaicos calamumcon-
ucrtamus.

'4 Cumiamtradidcrimus, filiumfa-

miiiasccftarinon pofTcde bonis ad-

ucntitijs. ctiam quorum vfusfrudus

non pcrtinec adpatrem,(ecundum
receptam cun«ftorufcntcntiam,pof-

fe vcto de quafi caftrenfibus: in du-

bium vertitur,an hoc pnuilegium fi-

bi vedicct in ijs. qua: donationis cau

faa principe obtmuic:in qua qucftio-

nc communiccc obcinuic, dchuiuf-

modibomscum tcftari pollc ; idque

itacxiftimarunc Doiftorcs
, quiaad

fimilirudincm caftrcniis pccuiij.om-

nem porcftatcm in his bonis,fiiijsfa'

milias&cdicla^pciacor in l. cu muU

Digitized by Google



ta , C. dc bon. quar libcr . Qux ca-

men nmilicudo, ncn in omnibus, 6^

quoad omniarvc mea fcrc opinio^a

X)o^oribusacci{ i dcbuic, fed (oluni

fccudum cafum Sc maceriam, de qua
agic Impcrator ibi,qu6ad plenam,
fcilf cec , &: pcrfeftam rci acquincio-

ncm , abfquc aliqua vfusfru^us fe-

paracionc. Nequc hoc,diuinatio cH:,

Auc rcdri^io ad 6i&. I. cum multa,

ciim magis conucniac, lcgcs incelJi-

gi fccundumfubicftam rubricic ma-
teriam,fub quapofitx funt,vcno-.

tanccommunicer Dotftorcs in ]. Im>
pcraiores , ff.de io dicm addi^.8£
eRgloffa adidopcima in lcg. vnic.

verb. rctra^larc, vctficul.& quod llc,

C.ne lic.m vna,caderriqi)c caaf.terc.

prouoc. porr6, matcria difti titul,.

C. de bon. qux liber.dc facultatc ce-

ftnndi nonc(l, fcd de acquiHcione

bonotum,^lijsfami]ias conccifa^cu-

ius rcfpcOutbooa eis a principe do-
naca, caArcnfis peculij fimilit funt,

quemadmodum cnim m hoc nec
propnctas,ncc vfusfrudus pcncs pa-

scntcm refidct,ica necin i]jis:&hoc

bcncficium,Impcriali munificentiA

dignum cft, ciim tilij vtilitatcm rcf->

piciat citra vllum paccrnx rcucrcn"

tixpcdponcnda; difcrimcnilllud vc

ro, quod de liccntia ccfVandi addunc

Dbdiorcs', ncc filij vcilicaccm con-
ccrnit, & prorSec rccafioncm pacer-

ni honori!s poflponcndi, & afHi£lo'

rum parencum afdidbionem au^cn-

<li , conrra ccgul. i. iurc fuccurfum,

ff*. dc iur.doc.qQod,quantum a Piin-

cipali cicmontia diftec , nec inclc-.

nicnccs ncgabunc
Dcnique adhuc co eemporre,quo

Jaca fuic dida i. ciini mulca, non
omncsqtuquafi caflrcpfe pecuHum
habcbanc y de co^ tcflari poceranr»

cum iddcmumin quibufdam pcr^

fonis locum habcret, vtluftinian.'

refert in Icg. fin. C. de inofric. tc-

ftamcnc. quam poft diclam 1. cuni
mulca, tulic idcm Impcracor , vc cx
vcriufquc daca apparcc , & fic Iiccc

Impcracoc ibi, in rcs a principc do-
nacas, dcclacec, fiiium , Ofnncm fa-

cultatem habcrc ad nmiljcudincin
caftrcnfispccu]ij,non camcn cotLni-
porc

, qui quafi caftrcnfe pcculiun\
habcbac, illico 6: dc co ccftari po-
ccrac , vc fupra probauimus: Ec li-

ccclmpcracor in di<Jlo §. fin. inftic.

dc miiic. ccftamcnt. &: in I. fin. CJ
qui ccftamcnc. fac. pofl. omnibus
omnino, qui quafi caftrcnf. pccu-
lium habcac, ccftari pcrmitcac,prouc
in conftitucionc fua continccur in
difta ]. fin. C. de inoffic. ccftamcnc.'

ad qiiam fcrcfcrc inprxailcgatis lo-

cis, id camcn inccliigcndum cftin
illis pcrfonis, qua: vcluci in miii-
cia quadam iniaginaria ,publicafa-

Jaria, fcu ftipcndia mcrucfunc,prouc
in di^la conftitucionc habctur : his
cnim ,ccftari ,ibi cxtat pcrmiiJum,
fimilitudinari^ militix fauorc, cu.c

in illis qui donaca a principis li c-

ralicacc acccpcruncnon poccft ccn-
/idcrari : Sc idco quanuis ca bona
quafi caftrcnfis pcculij c]fc,dican-
tur , ncn camcn cius quafi caftrcn-

fis pcculij func, cui , priuilcgium rc-

ftamcnti condonatum cft. Qiiod
autcm in di£Va ]. cum multa, di-

Qum cft, filiosomncm habcre fa-
cultatcm ,ncquicquam obftat, quo-
niam intclligcndum rd cft rcfpcc-

cu aduuin incer viuos , ficuti la •

tioris fignificacionis vcrba,. agfbf.
fa & DoAoribus accipiuntur

, po-
fira in Autbcnc. Vc. lic. macr. &
auijc, in princ. invcrficul . Rcsau-
cem, ibi| lUfntum bdbedttty^uoro^unt mo.

dOfdifponcrt^coiUz. o£bau. Qu,iDiin<S,

K difta

uiyi.i^uj Ly GoOgle



difti ]. Cttm miihai pr^&to veriico]. permUT. ftcef • tdltniac. Dumar.
•dtttnfto, haud obfcure decidcrc vi

dccur» iufdem ci?c^s»& ppceftacis

ciiic, qux (ilijsfacnilias a principibus

(implicitcr dancur, ac quarcis aliun-

dcdancur jfcu rclinquuncur,rub cx-

prcffa condicione, ne vrusfrQdvs'il<-

Jornm quxratttr ijSj quorom fub po<
tcftate iimt, de quibus cos tellari

non pofTc , coocori Dodommre-
folutio cft,qaam antca probauimus:

£x quibus, & quoad praTcntcm ar-

ticulum ica mca fcnccntia cricccd
communis, in hoc CAfu concrarium
aflcoeret, quam tradit Gtoc in re-

pccic. Kfrater ^fracrcnumer. iift.

ft. de condiftion* indcb. vbi ca-

men, yeriotem hanc ^&c^ fatetur,U
proba c.

Cum vcr6 cx fupcrioribus conf-

cec ,fiiiOsfamiiiascclUri, non poiTc,

quia hoc alege oon babenc,dubiuni

iion eritt qoio Iege,ftatuto, vel con>«

roetodiiicid.obtioere jpofsinc refpei>.

€tu omnium bonorum, vcl parcis

eorum, prout-in rcgno Caftcli^ de-

cifum cft jn lcg. quinta Taur. 8C

in Icg. quarca titul . quatco libr.

quioco recopilat . ^quod ius re-
gium Caftellc explicat Hifpanus»
aceruditus Salmantices.Ieeum pto-

feiTor Picbatd. in d. priocip. inftit,

quibus non cft pcrmi(T. facer. tcfta-

. menc. num. loi.&fcqucncib. vtin-

teiIigatur,dummod6 filiusfamilias

de tctcia tantumbouorum parce ce-

fietor, ac fioe bicommodoU prsEin-':

dtcto ffiisfrttAn»paterni,iuxd cooi^

monemfenteotiamjdc quaibid. per

eurn) & ita ficri poflc ftacuco, tradit

Batr. in I. fi quxramus,numcr.quin-

colt. dc tcftamcnc.& quorundam
ciuicatum lurc proprio,id filijsU-

niil. eftecoiicefliim», re&rt Vigl in

dido ptiocip. isftic. qoibos non cft

decimo nono. Ec binc cft, qu6d fi-

liusfamil. ad pias caufas , de patris

confcnfuccftari,legicimcpoteft,quia

hoc, iure Poncificio concc^futr illi

eft in cap. licec, ia fin. dc fcpulcur»

lib. fexto, per quem tcxt. ica teuet

in prztenti Bald. in lcQur. co]ttmn*

fecuoda verficu]« deindc quxroyK
in repetit • coIoomi « 'quaria quzft,

nona vbi pro ornacu in cribus fe-

qucncibus columnis , incidencer

nouem quxftioncs fubiunxit : ia

hacvcro, quam agimus, pr^didiiaia

fentericiam, ma^is communem dl-

xit Iaf.in ).haccoo(ultifstmaf«xiia
perfedo , numer. decimo» C«de te«

ftamcnc.& icerum, in eaqttataor

iacis , ac lace difcufsis opinionibus,

idcm laC in I. Senium , col. 2.. ver-

ficul. Nunc fe offerc, cumduab. co«

Ittinnis feqttcotib. C. qni teftameot*

fiicer. pott. vbi eciam Dec. ottmer*

vigefimo ptimo ,communem tefta-

tur, & cum Eald. hicvbi fup. reie-

fta diftini5tionc Bartol. in pracfcnti,

inrcpccu. col. quinra numcr. vige-

£mo tcrtio cum fcqucnci,hanc opi-

niooemveriorem dixit Abb.Panor-
mttan.io tobr.de teftameot. ouofe

decimo,8C eam, meliorem, «quio*
rcm , & fauorabiliorem effe, fcrip-

Cc Bcflec. hic numer.y^.quameciatn
communcm aic , Sc fcquitur Vigl.

in dido princip. inftic.quib. non cft

permifl^. facer. tcftamenc. numer.
decimo feptimjl^ Didac . Spino ia

(pecul. teftameDtor. in glcff. rttbr;

4. part.nQ.it.li)fonn. dc ioftit.tom.r*

tra^^. i. difpucat.138.col. 556. vcrfic.

dubium cft: , &: plurimos in candem
fcntcnciam rcfcrc Clar. in §. Ccfta-

mcnc. qua:ft.quincanumcr.{epcirao.

CtaiT. fiipcr cod. §. quxft. decima

^ljfr^J
'^'"'''"'"'"^^^ fcqueci»

- Couar,
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Ccujr. in. d. uiLr. dc tcftamcnc.j.

pair. luiincr. final. vbi ctiam Eattol.

diflinilicncm rcijclt, quam j:o(uic

in l.qui in pctclbcc,fr. dc tcftamcnt.

diueiram pcnicus,fcu contrariamil<

li, quam tradidic hic,& communcm
fentcntiam, in iudicando , tc confu-

Jcndo cflc cxaCle fcruandam, dixic

ibidcm Ccuar.quod antc eura ad-
aionuerac laf. in d. I. fcnium , coj.

quart. ad ^n. licct affirmcc, in (lri-<

ftadifpucationc vcriorcm cflc con-

trariam loan. Andc. opinionem.fc-

cudum quamnititurintcliigcre tex.

in d. capic. licct, quod etiam tradi-

dic Croc. in rcpctic. 1. fraccr a fra-

trcnumcr. n j. in fin. ff. dccondift.

indcbic. affirrnnns a communi fcn-

tcutia noncflc difccdcndum in iu*

dicando &: confulcndo, quia fumma
cfl: raiio, qusE pro rcligionc facii J,

funt pcrfona: ff. dcrcligiof.K fump-
tib. funer. capic. final.de fcnccoc.

&rciudicac. & contrariam opinio-

ncm difputationc polfc tcneii: in

quani ctiam fcnrcntiam inclinac

Mcnch. Jib. tertio dc fucccfl'. crcac.

§. vigefimo fccundo , numer. oda-
uo, & cam nouifsimc probac Pi-
chard.indiAo princ. inflit. quibus

non cft: pcrmifl'. fac tcftamenc. nu-

mcr. fcptimo.

Teftamentum vero adcaufasnon
piaSjCtiam confcnticnce pacrc , fi-

liosfamil. faccrc non poflc, inccr

cinncs conftac. 1. qui in in potefta

tc, fl. de tcftamcnc. ccxt. in princip.

jnftit. quib. non cft pcrmjft. faccr.

tcftamcnc. ordin. noftra lib. quarto,

titul. Si. §.3.cum tamcn, caufa mor-

tis donarc, (;ofsinc co confcnticncc,

J. tamisqui§. t. ft. dc donationib.

cauf. morc. 1. filiusfamilias, §. part

autcm ff. de donationib. trndic Bcf-

fcc. in pr^fcnti,num.8o. & hanccon-

clufionc omne$ teDcie,tcftACui: laf.

in d.l. Scnium,num. 8. tc cfTc com-
muncm rcgula, cx Arcc.rtlcrt Ciar»

in §. tcftamcntum,quxft. iS.num.z.

Couar. qui ab ea non forc diucrten-

dum ait , in rubr. de tcftam. y parc.

num.y. verficul.his vcro, & indubi-

tatam conciufioncm dixic Cr.-.flllib.

rcccptar. fcntcnr. §. donatio caufa

mortis, quxft, ^.num. i. vcrficul.ca:-

icrum.Derationc verocontroucrti-

tar intct Do£torcs,&: magiscommu-
niter obtJnuit, ideo , ctiam dopatri?

confenfu filiumfam. tcftari non pof-

fe, quia,ab alieno arbitrio,teftamcn-

torum iura pcndercnon dcbcnttiux-

ta I. illa inftitutio fF. dc hxrcdib. in-

ftitucnd. donareautcm caufa mor-
tis, poflc pacrc perraiitcnte.quia hu-

iufmodi donatio, contra6lui magis
quam vltima: voluntati acccdit,gua

rationcm pofuic Accurf. in d. pnn-
cip. inftic. quib. non cft pcrmifl'. fa-

cer. ccftam. in vcrb. pci mifcrinc , 8c

in d. 1. cam is,§.i. &: in d. I.Scnium,

vbi vcrioren!, cd communiorcm di-

xic laf. num. 9. quam coocra Bald.SC

Cuman. lacc dcifcndit : communem
eciamcradic Clar. di^ quxft.dcci-
maoitaua, numcr. primo, Pichard.'

in dido princip. numcr. crigcfimo
primo,&:cam prObauic Bart. poft
Cyn. qucm allegac hic , in rcpctic'

numer. vcgcfimo fccundo,&: in dicV;^

1. qui in poccftate, numer. i. & in d.

1. Scnium, vbi Dcc. num. 44. vcrio-

icm putauic racioncm aliam
, quam

primo loco rctulit Accurf. fcilicct,

quia teftamcnti fn£lio,publici iuris

cft, non priuati, ficuti donatio,& id-

circo illa dari ncquit ptiuatorum pa-
6\is 1. 5. fl^.de tcftamcnr. quam ctiam
rationcm fcripfic Accurf. in di^a 1.

quiin potcftate,in glofla magna.5^
magis probac Vigl. in diflo prin-
cip.inftir. quib. non cftpcrmifl. fa-

ccre tcftamcnc. numcr. 8, adfin. U

Digitized by Google



I

LAXJeSacrofdn^. Eccle/,

ncminccitato, Cbnnan.Iibr. nono
conimcntar.capic. quart.num.quar.

in princip. Ec ianc poftctior l^xc ra-

tio probabilior apparct^cum , quam
ptiori loco rcculinms » huc proprie

non conucniac/icuc iam anccafcrip

fimus (up. §. 1. vbi clc impubcrc cgi-

mus,non conucnircad cafum dc quo
ibi.ftancc BarcoI.& communi racio-

nc ad d. I. iiia inflicutio. Dicovcro,

poftcriorcm rationcm, probabilio-

rem videri, non tamcn illa,difHcul'

latc catct, propccrca qu6d,cili dc fa-

^ionc ccftamcnci fcripium fit.cam

publici mris clle, in d. 1. 5. iJem ca-

mcn, & non incoIoratc,djp donacio-

ne caufa morcis diccnJum vidccur,

ficuc Scdcqualibctalia vlciiviazvolu-

tacts difpolicione, quod comprobanc
rarioncs, ob quaSjincrodu^um lcge

fuitlc, vcde rcbus fuis homines- in

tcmpus poft morccm fuam difpona-

re, polfcnc, fup, in inicio iftius par-

tis cradidinuu. Pono, qui donacio-

nem caufa morcis, fuprcmis homi-
oum iudicijs annumcrari ,negaue-

ricveram luftiniani fencentiamin

1. final. C. dcdonat. cauf. morc. pa-

lam negabic.

ij Quarepr«di<^x diucrfitatls ratio

• tutms aliundequxrcndacrit, quaefa

nc,adc6difficilis raihi vi(acft,vt,fi

diuerfitatc hanc in iurc noftro fcrip-

tam non lcgcrem , eam non proba-

rem, dicercmque, non magis dona-

tioncm caufa mortisquam tcftamcn

cum.patcc pctmittcncc ,a filiofami-

JixHeri, poftc.quod aductfiis com-
muncmccnuit Cuman. quem rcferc

laCd. I. fcnium , numcr. 8. Vecum
communis & rcccptifsima conclu-

(ioiintrcpide cft tcnenda, quam ex-

prcife probatd. l.filiusfamilias§ pa-

ri fF. dc donationib. 6: d. I. tam is §•

I. ff.dc donac. cauC morc. iicct con-

ciadicac Cumao. nouc concendcns

contra omnes, in d. §. i. & in ]. qui

in potcftatc,in princip. ft. de tcfta-

mcnt. quod filiusfamilias,ficuti non
poteft, cum voluntacc pauis tcftari,

ita non potcft,cum ciufdcm voiun-

tatc, caufa mortis donarc,cuius fcn-

ccnciam dcfcndic Croc. in rcpccic. I.

fraccc a fracrc, col. pcnult. ff.dc con-

di^. indcbit. Sed communi ictcnca,

pio racione diffcrcntirc inccr dona-

cioncm caufa morcis , &c ccftamca-

tum, diccndum cric
,
filiumfamilior,

cui lcgc, ccftandi faculcas non com-
pctitjCam a patre 6btincre,non pof-

fc , quia cum hxc facultas bcnchcio

lcgts indu^fa fuerit,quo hlijfam. fuc

cxcIuiijVt fupra dcclar.iuimus,bcnc-

ficium legis,quod ab ipfa legenO ha-

bcnt, 3 pjtrc habcrc, non prirur.t, vc

manifcUum cft: at vcr6,donarc inor

tiscaufa,pacrc pcrmittcntc pollunr,

quanuis& hoc Icgis bcnahcio a^que

proccdar,quia quanquadonatio cau*

la mortis,vltima voluncas fit,non ta-

mcn cx loto icccdit acontra^tu,(cd

illiusnaturam expaitc r<«|ncr,cuius

intuitu.rcfpondctuntpiudcnicsjpof-

fc eam faccre filiuinfamilia: acccdcn

tc patris coufcnfu, quafi fic intcrpre-

taticne hac , antiqua: Icgis rigorcm

tcmpcrantcs.

18 Eftautcm intcr Do(fforcs contro-

ucrfum valdc,an pofsit patcr in pro-

priam fuam vtilitatcm aircncirc filio

caufa mortis donancif in qua quae-

ftionc, communcs intcrfc inuieem

difsidentcs, cx multis rcfcruntCo-

uar. in rubr. dc teftamcnt. 3« part.

num. 7. Clar. m §. dGnatio,qu<ift 6.

num. 7. Cald. in 1. fi curatoie,vcrb.

contfa(flum fccifti,num.^4. cum fc-

qucnii C. dc in inccgr.rcftit.minor.

Crali'. in libro tcccptar. §. donaiio

caufamrrtisi quo^ft. tcrtta, numer.

fccundo,qui donationcm caufa mor
tis, afiliopatri fa^tamdc confcnfu

ipfius
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Tpfius,noii valerc,veriu$,& commu>
iims circ, rc[oluunc,cradcnces, ab hac

opinione non cllc rccedcndum, ^cx-

ier(|uam, funcali donacionc,iudicis

authoricas inccrucncrir,quo cafu.do-

nncLocaufa morcts, a tilio pacri fa^a

valebic, fecundumtcrcomncSjVC cc-

flacur Clar.d.nu. 7. fcquicur Molin.

dc iuftic.com. I, cracl.i. difpuc. i88.

oum. i^.alias vcrc non valebic calis

donacio: Cuius fcncencix raciocd;

quia paccis confcnfus in donacionc

cauta inorcis a filio fa^a , non caocu

rcqiiiricur, vc confcnfus fimplicitcr,

obpactis ipfius prii'iudicium,fcd ma-
gis, vc auchoricas, qu£C debcc adcilc

ad a<3;uslolcnniraccm,vccum magis

rcctptafcnccntiacradunt Couar.nu.

6. in fin. Ciar.num.j. & Cald.45. in

locisanccaallc^'atis. Liccccocrariu»

rciliccc,pacris cofcnfum in tali dona
cione, prcpccr prxiudicium ipliusrc-

qmri,concra coramuncmprobcc Pi-

chard. in d.princ.inftic.quib.non eft:

pcrmiir.num.64,cumfcqucnr.

Qua ctia rationc vcnic , vc pacris

cofcnfiiSin donacicnc caufa morcis

a filio fada , ab inicio aitus prxilari

debcat. Quocicfcuq|cnim alicui^co

fcnlus a lcgc requiruurad aftu folc-

nizandu.ab initio adus ipfiuspr^fta-

ridcbcc,6i poftca lupcrucnicsncquic

aclu validarc: ita proccdit tcxc.m

c. auditisdc clc^t.tradic Jate BaJd.m

I. i.Cf?l.pcnulr.& fin.infr. qui admit.

ad bonor.poHcf. pofT.quc fcquuntur

lm»^I.AIcx.& laf.in l.fi quis mihibo

na § ludum.nu. 44. &: fcquenci ft.de

acauirrncl.h.T;rcdii.Barl>.inl.z.§.fin,

nu.2.o.fT'. lolut.mat.quiin lcg.fequcci

nu. S.rcceptumhoc tradit,& multis

jMrofequitur Tiraq.dc lcgib.connub. .

jn sjlcf i.n.j.cufcquccvbi.n.^. & in

dijob.fcqucr.tradic cx comuni fcntc

tia.quadocofcnlus a lcge vidcatur rc

^uiiicus pio adlusroleimU4tc,&: qua^

doprcpcec ilJius duntaxac prsiucri-

cium,cuiusc61cnlus dcfidcratur. Vn
de.quia parcntis cofcnlus

, qui debec

prxltari filio liciganci, iuxta l.finai.

§. neccfsicacc,infr. dc bon.qu.r liber.

requiricur ad folcnnicatcm a(kiis lu-

dicij,cuiafsiftendi iinc patri^ cofcn-

fu non habec filiusfamiliasinccgtani

perfona c. fin.de iudic.lib.6.calis coii

lcnfus in ipfa litis conccftacione pr^-

flari dcbcc.kixta fcntenciam, qu.i tra

dunc comunicer Doiflorcs per l.ficu

doccm §. eoauc^tcporc ff.lolur.mat.

vc ccftatur laf. in d. §. iuilum nu.^o.

& pcnulc.vbi Barcnu. fin.t: fuit fen-

tcntia gloil. in d. §. ncccfsicac/-, qua
-pull aiiosfcquicur Baib. d.l. 3 nu. S.

ad fin.6: fcqucnci ff. foJ.mat. qu^fc-

tentia de plano proccdit.fi vcrc pro-

cedir.quod illius alFcrcorcs pr^Uq^po

nuurincpcjfiiiumfam.non habcrc in-

tcgra pcrfonam ftandi in iudicio,ac-

que iaco patris coicnfum rcquiri, no
catum obpra*iudiciu ipfius,qu;mtu;u -

propccr adtus folcnnitatcm: quod cn

(ine controucrfia non proccdic , opi-

nancibus alijs huiufmodi pacns con-

fcnfum, propccr ipfius duncaxac pr^-

iudicium rcquiri,&: non pro folcnni

tacc a£lus iudicij,vnde cradunc , ca c
confcnfum ncn rcquiri in licecum fi

lio agicacafuper aduenticijs.quoruni

vfusfruclus non pcrcmcc ad patrcm,

vc nouiorcs concendunc Occonc an-

ciquum glofTatorcm fcquati , quo-
rum opinionem , commUncm ciTe,

tradic Suarez dc pazm praxi i. pjrc-

I* tom. z. tcmp. num. i^.qui tamca
cum paucis alijs adhxrec fenccncix

gloffa: magnar .in d.§. ncccfsicacc,

quam CloTracores anciqui comuni-
tcr tenucrunt,vt fatctur Barr. ibi nu.

2. in princip. dc cuius vcricatc non
difpuco modo,quia ad prarfcns infh-

tutu n6fpc^at,cui illudfacis cft, in

quo oac$conucDiur,ncpe,cofenfuni

Kj aJi-
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aUcuius,fld a^umrolcnnizandum, a

Icgc [equi(itum,ab initip ipdusa^us

jnccrucnicc, dcbcrc : qua racionc, in

dQnaiionc caula moicis jfa^a a fiho'

famil. pairis confcnfus ab initio in-

tcrucnirc<lcbci,quu, ncmpc, cofcn-

fus hic requiricuc ad a^um folcnni-

2an4um,iuxta magiscomrauncrcn-

tentiam', cuius fupra mcminimus:

atqucita in fpccie ccadit Couar.in d.

fubt» dc tctlam. 5. part. num.7. verf.

Nam hic confciifus, vbi rcfert Bald.

in 1. (j Txor, col. 1. C. dc condic. in-

Ccrt. & in c. cumconfuctudinisycol.

itcm 2.. de confuctud* Fcancif. Cre>

iDcnf.fingul. ^9.

10 Scdctficonfcnfuspra!di£ius,inc6|^

cinenci poft ta^am donationcm in-

£crcedac,valcbit donaiiocaufa mor-
tis:quia \ bi rcquiritur authoritas ali

cuius, vcl m ipfoncgccio, vei flatim

inconcincnti debct intcruenice^vt in

J. obligari §, tutor flatim , ff. dc au-

thoritac. tucpi. U in §.(ucor autem»

inftic. cod. tic. lunfta gloHa ttrobi-

quc , ^ in d. ). fi quis mihi bona §•

iulfum ff. de acquircnd. hxrcditat*

vbi tradunt glolla, Bait. & alij,diiFc-

rcntiam j oncntcs quoad hoc, intcr

iunum,authoticacem, & confcnfum

alicuius,a lcgc rcquificum ad.alique

a^um; dc quo cciam per Bald. in d,

§. ncccfsicacc, num. i6.verfic. Con-
i^dcraclcgancia , Innoccnt. & allos

in d. c. cum confuctudinis, Roch.de

Curc. dc lur. Patronac. in vcrb. pro

co >quod dc di;fcc(ani confcnlu,^.

qu2:(l. num. 10. m princip..& pluru

mos rclatosal iraq.de Jcgib. con-

nubial. d. glcff.^. nura.i.

Exhoc autem diSicrcntiA vna,Yl«

L.\.CJeSAcrofAn^,Bccfe/,

ucniuni, i. filiusfamilias $. ptiicAU-

te,fV. de donat. difPctunt tamcn,quia

addonationcm caufa morcis, patris

€onfcnfus,in ipfo a^u,vel (latim pod
ilium incontincnci intcrucnirc, de-

bct: Ad donationcm vcro intcr vi«

uos, fuf6cit pacris confenfusquan-

docunquc fupcruemcns, quia, ncoi-

pe, confcnfus hic,vc(implcx ccnfcn-

rus,ad excludendum confcniicntii

patris pr^iudicium cxigitur»& noa
pro folcnnitatc a&us.vnde, non tan-

tum in ipfoa^u,fcd ctiam cxpoAfa-
Cto intcrucnire, potefl: Rcgulare,

namquc cfl,qu6d quoticfcunque !cx

in a£tix aliquo.alicutus colcnfum.fcu

voluntatcm requirit,(prout in dona.

cionc 6Jij, voluntatem pacris rcqui-

rit in d. ). fiiiusfam. & in d.l. final-§.

(iii)s auie familias, infr. de bon. qux
libcr. iun^la gloHa ibivcrb. voiun-

tatcm;nihil rcfcrt,an talis voluntas,

fcu cdfcnfus pra:cedat, vc) (cquatur,

in contincnti, vclexpoft fa^o, vt cii

Bart. tcncnc communicer omncs cx-

ccpco Cuman. ind. §. iuffum^tcfte

laf. ibidem col. penulc. ad fin.vecfic.

circa tcrtiam conclufionem ,vbiin

hanc conclufioncm allcgac tcxt. in

c. circa , & m c. fuggcdum, dc lur*

Patron. Abb. vtrobique hocno-
tantcm nocab. vltim. Idcm tcftatuc

Tiraq. dc lcgib. connub. d.giofT. ^
num. i.tradit Barbcf. d. 1. §. (in.

num. 19. Sccundum quam jcccprif-

fimam fentcntiam.fiuc patris cofcn-

fus donationcm filij intcr viuosfa-

€tim prqccdat, fiuc fubfequatur in

continenti, vcl po{lea,valida fcmpcK

ccic illo intcrucnicntc. & ilio fubfe-

cuto, ratah.ibcb.tur donatio, ac (i k

tra alias notanda crit intcr donatio-. Xi principio cxtici(rct : Quia ratihabt*

nem caufa morcis, & donacionem

incet viuosi fi'>iofamil. fadaoi. naoi

ctfi finc patris confcnfu ncucra va**

lcat,& cuni co vcraque»ia quocon-

rio mandato comparatur, rcgul. rt«

tihabitioncm.de ici^ul.iur. Iib. 6. K
fcmpcr qui,vcrfic.fcd & fi quis,&: ibi

Dcc. exnuro. ff. dc rcgul* iur. U
hoQ
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boc iore,vet{ic.'detecu, eod. cicul.l.

vcro procuracori §. tinal. in fin. ff.dc

folucionib. ccx. cptim.in I. final. in-

tx, ad S. conlult. Maccdon.vhi filiuC-

taixiilias,qui (tnc patris cofcnfu non
potcft, cx mutuo obligati.obligatuc

quidcnijfi poft fufccpium miiiuum,

pamsconfcnfusfubfcquaiui, cumno-

flid nouella Uge (inquic luftinian.j ge-

ttcrdliier omnii ratibabitio prcrfus rttro tra-

b^tur, & ccnfirmet ea,qu£ ah initiofubfecu'

u /Cf.Sic crgo in donaiionc intcr vi

Dosdicimus, vr, ctH cicra patris vo-

luntaccm a filictam. fadt^a no valcac,

confirmciur tamcn, ac confirmata

rctrotrahaiur,iilius vo!untatc fubfc-

cuta: Adcb vt,& f.iiflum hlij,vcl fcr-

ui, quod pacris, vcl doniini nominc
geftun) non cft, raium habcrc,pofsic

>pfc paicr , vcl dominus, vccradic

Dyn. in rcgul. ratum quts , fic illani

Iimit.Tns, num. 14. cum fcqucntib.

dc n iur.lib.6-Quam rcgulam dc-

clarai Bald. in d. 1. Hnal.$.ncccfsica-

tc,num. 16. vcrficul, Modo ponc,vt

dcmum loquatur in ratihabitionc ac-

triouctua, qua^
,
inquam , racum ha-

bcpci.canquam priricipali ncgocium
attnbuit ,non vcro in ratihabitione

va!idatiua,qualiscft iAa,dc quaagi-

jnius.pro validitatc donationis inccr

viuiisa filiofaiH-.T: nam per hanc po*

tcft quisratum haberc, &: fic.valiua-

rc, quod fuo nominc gcftum non cfl",

vt in 1. fi fundus, §1. fl'.dc pignorib.

f5 Dif^crut prxtcrca donationcs pr^-

di^l.T,quia ilb qux caufa moriis fir,

cxprcllum patris ccnfcnfum rcqui-

rii, nec fufhcic tacitus , auc fimplcx,

inxca glofi-Hn in l.qui in pcccftate,

vcrb.nihii6ma'^is , ff. dc tcflamcnc.

cui nemo contradicir, vc ait Socin.

cncf. iit. Muitum abunde, num. 8.

Jnb. 3. volum.i.qucm cuni pluribus

«li)S rcfcrc Tiraq^ dc icgib. connu-

bialib. glofT. 7. num. 9. tradic Clar.

: 1;

fart, f.y:. . . 55
in §. donatio, quarfl. ^.num. ^.Cald.

in l.fi curacorcm habcns, vcib. con-
tractum fccifti, vcrlic. final. C. doia
inccgr. rcflit.minor. CrafF. in lib.rc-

ccpt.fcntcnt. §. donatio caufa mor-
t]s,qu.Tft. 3. num. 5. quou.i ctiamfig-

nantcr in dcnationc caufa morii«> no
cauic glofia, in d. 1. filiusfamil. §.pa-

ri autcm, vcrb. voluntatc, ff. dc do-
n^t. fcquitur Molin.d.difpuiar. i88.

num. 16. Dqnatio vcro intcr y luos,

tacito & intcrprctatiuo pacris con-
fcnfu valct,vt probat d. 1. filiusfanii-

lias, verficul. Nonnunquam ctianiy

ibliytderi pdtrem, nift eifpccialiter^ Jondndi

ftcultatem ddtmit^ boc quvqui conctfsifcy di
liberant dat pe^ ulij adminiUraiionemfqmbu S

vcrbis,iunc1is pr;tccdcntibu$, luril-

conf. planc docct,qu6d cx ccnccf-
ficnc pcculij cum hbcra adminiflFa-
tionc,!Unda qualitatc pcrfonar>nem*

pcquia filius , fcnatorio; dignicacis

fit , vcl cuiufuisaltcrius , colligituc

patris voluntas adhoc , vt filius do«
narcpofsic intcr viuos ,qux quidcm
cacitaS^ conic^uraca voluias,addo«

nationcm caufa mortis non fufficic:

& diffcrenti^ ratio ab cadcm ilJa ra«

dicc proccdit,qu6d in donaiionc ia-

tcr viuos, patrisL confenfus cxigitur^

vt fimplex confcnfus,proptcr prsiu-
diciu ipfius: in dcnatione vcto cau-

fa mortis, pro a^us folennitate dcfi-

deratur, inquaidcirco nonnifi cx-

ptcflus interucniredcbet,vtpluribus

cxotnans tradic Tiraq.d.glofT. y.nu.

5. cum fcqucncib.

Ec ha:c qiMdem,quar fccundiim rc

cepciorcm fcntcnciam, de qua fupra,

prcccdunc, difficultatenon caiccex
ccxt. in d. I. filiusfamilias §. pari au.>

ccm,vbi Vlpian. aic , pari racionc,

quadonare , filiusfamilias prohibc*
lur, ctiam moriiscaufadonarc,pro-

hibcri, idcirc6quc vcramquc dcna-
cioaem, voluncaccpacris valcre pro*

K4
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bac: atque iu»cun\ fccundum lurif-

cofuliuii), vtriufquc donauunispro-

hibiiio in Hiiofamilustpari racione

procedat, Sc donacio inter viuos, no
ob aliam rationcm,quam propter pa

tris prxindiciuno prohibcatur, vcin-

ter omncs conflac.ob hanc eciam pa

cctni prariudicij racionem,donatio

cauCa mocr>s,prohibita illi vidccur,

t( idcirc6paciis confcnfunvin hac,

vc in ijla, non ad a£(um folennizan'

dum, fcd ad talc pr^iudicium cuican

'dum (olummodo rcquiri. ex quo, dif

fcrencfxaddudxintcr hanc&: illain

donacioncm ccrruerc,vidcncur,cum

ad.irparitatc rationis, qua nne pacris

CbUnfu vtraquc prohibciur ^cx pro-

ccdanc. Siidiiicnda canicn crcbrior

fcntcniia cft,& cflcdus cx illafccuti,

ctfi no obfbac cex.in d §.pari nutcm:

pnmocnimrcfpodeiur, Vlpian. ibi,

non dixillc.cadc racionc,qua filiusfa-

mil. donarc, prvhibctur,ctiam mor-
tis caufa dcnarc, prohiberi, fcd, pari

raiionc hdc, & ilUm donationemm
co prohibcii: porro par racio , racio-

ws idcntitatem non fignificac, cum
qua: paria func, cadcm non (ant) fcd

dfuerfa inccr fe.cquibus , idcirco ni-

. nHtum, li diucrfi proucniac cftc£tus:

Deindc,refpondcii cciam potcft,VI-

pian. dum ait.pari racioncvcramquc

dcnationcm filiofamtlias prchibcri,

facicncm pr;ciudicjj loiummodo rcf

pcxiflc, cuius rcfped^u , pari racionc

vcraquc donatioprohibctur: nam &C

donario caufamorcis, ob patrjspr*E-

iudiciu prohibctur , in quo donacio-

ni intcr viuos a:quiparaiur,ca:tcrum

illa, vlrra prxiudicij rationcm, aliu-

dc ctiam linc parcntis confcnfu fic-

ti, prohibctur, lcilicct, prcptcr aftus

folcnnicatcm,quam fine pacris con-

fcnfucxpedirc, filiusncquic , in quo
u donacionc intcr viuos difFcrcrquod

& VJpian-ibidcm innuic in vcificul.

fcd cnim meminifre,(lacim feqocQii,

vbi docet.donandi facultate conccf-

fa, caufa morcis donandi faculcatcm

non vcnirc,nif],fpccialucr ccia mor-
ciscaufa donarc, fueric pcrmifTum.

Quafi, fcilicec, a£lus folcnnitas,per'

mifsione flmplici conccnta non dt.

15 In cuius confirmationcm bcoc fa

cic rcccpca aliadifFcrccia inter vtra-

quc filij donacioncm, qua traditur.fi

liumfamilias donationcm illorum

aduenciciorum, in quibuspatri non
compctic vfusfru^lus, libcrc poflc fa

ccrc illo mconfulco ,vtpccbatur kn

d. l.final.§.filijsautcmfamilias,infr«

dc bon. qux liber, ibi.in yt duntaxatc^'

ftbus, quorum vfuifrudus apud parentcs con-

Jlitutus c;7,iun^is qua; fcquuntur,& in

Auth. vtlic. matr.& au.in princip.

vctficul. rcs autcm,collac. 8. & cfl c6

munis conclufio, quam cradic Clar.

d. §. donatio , quxfl. num. i. vbi

rcfcrtex Craacc.CQnf. jx.poflnura.

I. vctficul. fcd pofico ,qii6d inhoc,

ncmo cfl qui dubicct : ^ommuncra
cciam refcrc Couar.d. rubr.dc cclla-

mcnc. J.parc. num. 9. in fin. qui,ccfi

in num. prxccdcnci communcm opi

nioncm ex Croc.rcfcrat,indonatio«

ne caufa mQrtisa:quc idcm tradcn-

ccm,contrarianiiniIla magispcobac

cumAlex. in l.pcnult. C. quitcfla-

mcnt. facer. poff. & Crot. ipfo in U
fratcr i fratre, col. 13. ff. dc condid^

indcb. tencntibus, ncc de buiufmo'

di aduencicij$:in quibus pacer vfum<-

fruftum non habct, poffc filiumfam.

donationcm caufa mortis facerc fi-

ne illiusconfcnfu: quam fentcciami

vcriocem, ac rcfra^ancc Croc. ma^
gis communem eflc, fecurc fcripa

Ui Clar. d. quxft. 6. num. 3. tradk
Cald. d. I. n curacorcm , vcrb. con-
cradumfecifti:nura.45. vcrf. Quod
camenrquod & diffcrentia; racio tn*

tcc tcftamcncum, & donatione cau-

fa
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(a mortis,it nobis fupra adduSa con-
firiuat.

z$ Cum Ycro, no panuB,nec rara; dif

fcrcntiq fint inter donationcm caufa

nioriiSj &: donancncm mtcr viuos,

non foliim propra.fcnri articulo de

fiiiofanul*vc cx prxdidis con(lat,fcd

ctiam quoad alios iuris efiedus, qui

cx hac«aiiiilla donatiooe dinerfimo-

dc proccdunt«(iue a Hlio,(iue ab alijs

£ant,difputant Do<^oreS}dc qua do-
naticnc, indubio donationis adlus

dt mccliigcndus . Et In materia hac
rcfoluciu principaliscd, quod rcgu«

lariter » donatio caufa mortis bk€tz

tton intelligitnr»ctiam cum abinfir*

nio,acc6ftiiutoin mortisarticulo Ht

vbi morti8nienciononfit,redfa^
potius donatio intcr viuos intclligi":

tur, luxiaccx. cclcbrcm in 1. Scia, §,

6nal. ft'. dcdonat. cauf.mort.vbi no-
tac glofla, fiart, Albccic.flc AnjrcK

qucm tex* fingiilaremexalijs, & pr^

dl^am (ententiam, communem tra«f

dit Goni.a. tom.c. 4. nuffi.15 r 6c c6-
tra Butnum vcram ^ ccmmuncm
tradit Clar. d.§. dohatio

,
qu^lh 4.

num. 3. & pod cum,pluribus citatis

Cra(r.in lib. rcccptat.$.donatio cau-

fk ofiorcis, qoxft. I. 'fi.a.& qu^fl-.

laiium. i.& i.poftOmncs Barbof.

tn !• qun: dccis, num.84. ad An.cum
fcquenttb. ff. folur. niatrim.Aliqua-'

do tamcn.ctfi mortis mcncio non
fiar.donatio caufa mortis.ex aliqui-

busconic£tutisiicri,intcl]igituc,ii,vi

delicet,fvt uadit Clar. d. num.j.;

SMtin teftamento,velcodicilIisab

infirmo pr;cipu^,& exiftentein' mor
tis articulci& conicAuras alias ttxr

dit Couar. d. rubr. dc tcftament. f.

pait. Bum. ij. vcrfic. Hoc tamcn,8c

Simddc Pr2rtis,quihis omifsisalios

tcfcrt , in traft. de mcerprec. vltim,

yolunt. Iib« a* interpret. i.,dobitac^

iblttC X3.naaupeattl(.fictt€^60ii^

uerf6,vbicunqne in donationcsmor**
tis mcntio fic, donatiocaula mortif

fa^a creditur , fccundum communi
rcgulam, & tamcnaliquando , men-
tione mortis non obftantc,cx conic-

d:uris,Ucetdonationcm intcc viuos

interpcccari,ac communcm conclu-

lionem.limitare^uam tradit Decia
]. final* num. «o. C. de pad.aiTeren'

tem,qubdvbifit mentio morcis,nee

. tamenpermodumdilationis, (quan
doaucempermodum dilationis fa-

&a ccnfcatur mcntio moctis , tradic

cx alijs Barbof. d. 1. qua* docis,num«

109. cum feqoencib.^ donatio caufa

mortis fadavidecur,ide ex alijs cra-

dit Gom.d. c. 4. num. 19. vcrficoL

qua? omnia,Gam. decif. 501. col. pct ;

rulr. Valafc. conf. final. num. 10,

tom. I. Simon dc Prart. d. fo!ur. r j.

num. 6* cum fcquenci, Barbof. d. 1.

qo«dotis»num. 8f. £c 27»U eflc re*

ccpcifsimam c6lufionem tradit i^id»

alijs rclatis, num. f ad fin. cum (e«

quenci, Couar. d. num. 15. in princ*

quiinvcrfic. Erit & alius cafus, ca-

fum ponitjin quo,ctiam uiorris mcii

cionc faflain ipfa difpoiitionc, ex
frcqucnctfsimo tame DoAorum pla

cit9,donatio inter viuos efi[e,iodicar

tbr, quando,nemp6, fit alicui,& cios

bsrcdibus, quem eciam cafum intec ^

aliosadducicPrart.d. lib. t.iritcrpre-

tat. I. dubitac. i. folut. final. nuin.

& vetficul. Tertium , & ciu(deiu

cafus meminic CraiT. d. §. donacio

Ciantamorcis, quaeft. r« num. penulr.

,

BarboC d.U quar dotis» num. ira.vbi:

. fcfcrtcontrari^ fententix authores,

& concordiam inter vtraquc, addu-
dVam a Maticnc. in 1. 7. rir. zo, lib.

5. ordinamcnci gloff. I. num, 7.

S7 Erit verb iuter alias non lcuis co-
ieftura pro donatione inter vittos«

goanois adbibita taiortis mentione

lAaptoponaiortii nanieriitieftiuQ
' " " intcr.
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iotcrpofitus , ndn pir eft donationi . fe di^^um , fjerlc ,<ionatiooeiii inter

caufa mortis: c]UO(.l cx Alcx. in l.fti-

pulatiohoc modo cnnccpta, nitrt^cr.

jy. ft. Jc vcrbor.oblig.it. tradit Coft,

]ib. i,{c\c£t. intcrprcc. c. i8. col. £.

num. I. & ex Socto. conf. ii).IU>.£.

Valafc. d. confulc. final. oum. ^.vbi

Att,hoc cfTc magnum (igDom dignof«-

cenda::clonationiscaularoorcis^& cx

alijs Sirr.on dc Prarc. d. {o!ut. final.n,

29. vcrficul. Duodccimum indiciu,

ad qucm vfqucJocunijCX num. j.ver

iicul. Primom indicinm eft,duode«

aa indicia congeric, Ceu cooicfturas»

cx qmbutdooaciointcr viuos iudica

turiibcntionc morcis fada 10 difpo«

fitionc )pfa,ad quod dcniqucquqque
lcuia indicja riithccrc,rcfcrt ibukm
Durn. 31. cx Coin. ccnf. ii^. in h.>c

cunfuitacioDC,co]. 1, & cnf. 190,

caI. i, in 6n. lib. 4. & Gramat. de«

ciC 7$. num. 1%, pra-di£t4 ¥€16 coo-
iefioradenumero tefiium comma*
iiitcr rccipitur, & cam prcbant plu-

rcsal )
quos rcfcrr Barbcf. d. I. qua?

dotisnum. i >4. qui tamcn induob.

num. (cqucntib.ab illa difrcntic,quia

commuoisfemcntiap fuppoficiontm»

nemp^ , dooationcm cauta roorcis^

sioo» ntfi quinqu^ t6ftibns9Valcte4i6

probac

|S Cum verd.vtcxprardi^isconftatj

cx conicf^uris hancauc illam dona-
tioncm cliccrc, liceat , fnoltd magis

10 exprcHa oiacicncid cric affirman

dom, vr,nempe,«a incelfl^tordona
Cio^udrfieriilicitot,(i»niqae,expt«f*

viuos ficri,donati6 intcrviuos, fine

di.bio crit intclligcnda; vtnuncupa-

tini tradtt Alcx, conf. 14. circa pri-

xnum dubuim,m princ. hb.i. Dcc.in

].final. nu.ao. vetf.fecoodaconc]a^

ficpoft fiart.ibi num.ii.in princC
dcpad.& aliosrefcrcs Pr^t. d.folut.

final.nUm.5 & communcm icaopi-

nionccx Aicx. ind. l.qu^dotis^nu.^,

vbi P^trt. & omncs, tradic Crall'. d.

i.num. f nal. Barboi'. ibtd. nii.

55.(icuc& cconrra,vbi exprcftum eC

fet.qu6d ficbac donatiocau(aMnoms»

nullis in contrarium conicduris to-

cus erit,quia in claris noneftillif lo

cvs.Si quia a vcrbisclarisncn cft rc»

ccdtr dum.vc dicil Dcc. d. rum. zo;

^ lucu cnrcr circa donatioiicm cau-

fa motti , idcm Dcc.conf. io^Ami-
dicam efte atbiiror,nu. i.& de vtra-

qne Hcnacione, dequc (igni$,ac ccn*'

ieduris,quibiis vna abalrcra difccr-

nirur, co| iofc agit dcdifUmus Lu(I>

canus ncflcr Batbi f. d. I. qusdotis

a num.^4.cuiix mulris fcqucc. Idcir-

c6, £c quia de donatione caufa moc-
tis generaHter agcrc, buius loci noa
cft,quifoIiim pcrrtnet adeam,qasri
filicfam. fic.dc i!b mod^ plura non
fcrbimiis,nccdep€rfoDis,qu;tcftari

ncqueur,ctncar,pluresnnc,quia.non

p1urafcribcre,vcl cciam,qucab alijs

lam fcripra (unc, tranfctibcrc , fed.

dif ciliora quarquc , & nouainqui*

fciisyiaaDiMclt igicuc adkcoiidfi

lamnpftrx lcgis parcetti ac*
^

ceaamiis.

9^
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SECy,NDA PARS.
> *

DE TESTAMENTokvM SO-
lennitatibus.

AD TEX. IBL

Uhnfafijlm.

Initij ieaiacl^epartis

9YUUAJtlA,

X Ommunit fiptentU prohatur , qus

baktttiun ciuili non taUte tejlamen*

tm eiipUa CMfa wdmit foUnnefU*
knmtm iwn tMUun^

X Traditur, diffictles epUgetltttmanat,^m

tenh plut quam duorum trium «r ttHim$»
* nium in tcnamentis requirunt.

J (^uorundam opinio refertur . qui aduerfui

(omunem tradiderunt, ieges bumanas^quu'

tmttftftmURttm t^amentis requtruttt^

9M wri JMniw emmnutjSiHitut tps
^iefin^ Mdeu, kJmtmtU^ tptmd
VigU& Couar. attrihuerunt num. 4.

<5 Mucitur& refellitur Couar.finfus ad f7-

tam iurisDiuiniautboritate^ In ortdmHh
fei trium confdit omne rerum.

,4 Traiititr rectpta conciufi» Legiilarum (f

' CmmlRatum^ ^u^ ait^ ius bumanumpof'

'

fiUmiielf9^Himinguer9kt.iimiimit^fi9

•ttmrth^tit€0fiu

7 JfsigHMur ratio, obquam Ugetiu fltims

volStatisaMus plum qum ium^ trtt

tefits tequirant.

J Traditur^Ugem bumanani,non idt}» iniufla,

& iun Diutno cUr» riam i enferi^ qu\d alt^

fmmitplwtt quem iaw,4ire tret teHet^

€Mnfarequirattfie9tttim , quani» muiu

m^mh^mtmept^ tmentaefi.fumrd

trigtnta cafus remifitu} traduntur.

$ Cuidam cbitSlioni rtfpondttur , di^erentid

ratione tnter contra&us& vltimai uolunt*'

tes afiignata.

10 jigituritimtlUh r. CMr eftt , de ttSld*

tnent, &primi Uhnm oplnio rtprobaturt

. fni txifiimemtrMt» ptrtm ttitt, nSMnfim
.

hvit tiiiUisfoiennitatm in teHamentis rt«

fuifitam^ ep ahrogatam: Deinie rtijeitMr

glofefetfus ad d. c. cum ejftt,

XI kefenur communit (fmoribus recepta w.
terpret4tioadd,c.cum efies,qu<babtt,eS

' ttit^pmetitrtiiit^kmtiuitsicdufaspro^

fbmatfaSitt in ttrrit Ecettfit B»mmgt&
reftilitur, nu.ii,

13 NoM aduerfiu aliorum interprttationts m
;
terpretatto traditur ad d. c, cum efies ,& •

primh Uttr^e ttx. conuenitns oslinditur.

14 Confirmatur eadem inttrpretatio , & agi.

. turdeOrdinat.regiaPortugalliXfltif. 4.

, • titiit,to.§fimf ,
qu4 agit it tt/Umenet

nmetfteum^ in qwilmtiijftreitkitrfei .

ttmi,emwmtrofeq.
i6Du4t motmtur Hffieultaei eontrk pret»

diS. inttrpretmonem.d c. cum ejfes,

17 Prior difficuUasfoluitur, addu^adoShVM
de rationtgenerali, (rfpecUU qu£ eipra*

uaUty(f dt aquitate gtntraU &fpeculi,

l9Stlittturpontrtvrdiflicultas.

19 d» lieoftiroebim eeffu m efes, duo

ai^
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L. I. C. deSacroJancl, EccUf.

dlytcntsfubrfi^Aripopnt f rmifiui tra-

ditur,

xo Agitur dtintelledu.t.fn. C. de JtdeicotH'

mif & tres iut eam principAtetf & a r4-

rys communes djferti,ref(runtur intellec"

tu$,

%l Reprobatur prior interpret4tio^qu4 afere-

bat.bitndemypropter mendjcium afe ad

bibitum teneri in cafudiR. l, Jinal, ad fi-

deicommifum minusfolenne.

12, Secuttda imerpretatio reprobatur^ qua trs

ditum efl, idehfideicommifum valerein d.

LfinaL quiatefiator id,fidei bstredtt com-

mifit, tiolens teHari folenniter.

1} Bartoli interpretatio quatenus babet, rtH»

Sum foleretn d. I. final. iu vim contraHuSy

infe vera traditur,& an contradui quicun •

que in teQamento fieri pofsint? & an fufii -

ncatur reuocato, irrito ui teilameitto f nu-

wtr. Z4.

Contra communemprobatur , contraSut

in tefiamento geflos non pofe,minori nume-

TO tefiium probari quamipfiim tefiamentH.

X6 Agiturde probatione ncmtnutionis empby

tcuticdCy in tefiamentofaSi^, ad interpreta»

tionem lcgis regi^ fortugall. lib. 4. titut,

37. §• l & ibi,cuiutnatur£ fit nominatio,

xy Legem regiam d.lib.^ tit. 37. §. 4.1«-

ris communis corre^oriam r/c, tradttur,

18 Traditur
y
quhd nominatio in tefiament»

contcnta non potettt de fe reuocari
, tcfia*

mento pcrmanente,pro vtilt limitatione di-

ordinat.ind.§. aduerfus Cofiam.

TraditurfeUgendifacultatefimpliciter da

ta^tleSionemfemelfaHam fiue in contraSiu,

fiurin tefiamentOj inuariabilem reddi^ ad-

uerfus communcmfententiam , intelleda K

vnumexfamilia^ In princip. (f I. cumps-

tery % afi\ia,jf. de legat. t.

jo Traditur^ noyninationemfcmelfaSlam, in-

uariabHemefie,nominandi iicentia fimplin

citer data ftue tn tefiamentOyfiue in contra-

flfa, reie^a communi differentiay (st intelle -

da lege regia PortugaL lib. 4. 57. §.

1. & final.

31 ?robatur,piurim\sm interefityan alicui de-

tur nominandifacultat, cltm moreretur,an

verhvfque ad mortis temputy pro inteUeHu

d. legis regi^eltb. 4. titul. 37. fn princip,

&in§ J.& eiut conuenientia cum d, I.

cum pater, § . afilia y de legat. i. (y bjcc

concefiionis forma, vt pofsis cligcrc,

vcl in vica» vcl in morce,yra, cani

in vica,quim in motltyaliter accipu

tur quamaMohn. (rValafc. & nam. 32.

33 TradituTynihii interejfty anfacultas nomt»

tiandiy citm moreretur., fit de incertit ei»

(ertiSy an de omnino incertis
, ^h^ mtnut

eledio defmat ejfe rariabilit,

j^.
Traditur, rogatum eUgere certam perji»

tiamy c)im mortretur, pofe, eam in vlta fit*

uariabilitertligerey intelleitay I. pofi mor-

tem,C.defideicomif. cum communifenten-

tia if concordia inter eam,(fd. I. vnum en

fumilia,inprincip. (f d.l. cum pater^

afilia,ff,dc legat, t.

3 5 Bartol. intelleHum ad I. final. C.defid^-

commif verum in ft ejfeytraditur^& an tt-

(lator pofiit,legatario ppularii

36 Obycitur contraBart. intelltdum ^con-'

gruum non videri ad littram text. in d. f.

fin. fed defenditur, (f dtclaratUTy & Hte-

T€ text, conueniens oflenditur addu£U du'

hitandiratione ad d. I.finai. (f num.feq^
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SECVNDAE PARTIS
INI.TIVM. .

,

' De H«mir9 teUtMm in teftamiHtis re^uifiti*

6i

yi//Hf,mtex. pofterio-.

ra iifii alijs,quibo$

qucntcs horam com-
lirfrjrnrjonim paices

^alii^n jLiiiiius , hic ra-

iQcn, di<^a vcrba pra:pcncrc » flaiui,

cum difputatione cotum qoa? ipe-

(laat ad iI]a«cuiurino<li font, roleoni

tatesi iure requifirx pro teftamcco-
rum vaIidirace,&tcOAmentaqujtda
finc Icgum folcnniratibus lurc vali-

(iajC^uia.pod Jcgis prirfationcm , ac
priroam pra^ccdcnrcm partcm , vbi
deorigine 8e {aculcate tcftandi,ac

de pcrTonis quaenequeoot rcftari»

a&um fuitj pcropportunum forcdu-

xi , dc tcftametorum folenniratibus»

acde tcfUracntis quar fincordinaria

lcgurn folennitatc valcnr,in quo prx
cipuahuius lcgis m.iterja,& Dodlo-

rufh in ca difputatio confiilit,trada-

tum hicinferere.Iftorain verovetbfli

famfenfum & intcl]c£tum hicomit*

tp»qoiadeillo fopra in initioprzcO*

dcntis partis a^^urn fuit, vbi ctiam

Bartol.ad cafcnfum communiier nn
prcbatuin retulimus. Quoni.im vc-

rd intcr omnes tcllamcntoium foIcT

Bitatcsf ea,qii«de numero t«ilium

pt«cipiti3r»primBm loedm obtincr,

Ce^^Barr.&DbCtoribus io pr^fenti,

in controuerfiamadducitur circate-

Aamcnta ad pJas caufas , circa cnm
difputaiio noflra anrc omnia vcrfa-

bitur, in qua,clarioribus prartermif?

£s& qufvmcoiquc pcruiafoot»^:

nota, diGficiliorspf'sgcre fprontaft

inftituti nbftrt) wmpcr conbimns.

Alijs ver6 rolennitatibus, quas in te

ftamcotisleges requirunc
, fpccialia

in commentarijs illis capita , feu §§.
prarponcre, non curauimus

, propo-

ncdo diccrc dc ]llis,proUcdcfin<?ulis

opportunius infra vcncrit , U qujJe

bicuitcr , qoia fatis dc cis a uoAris,

anciquis, ic recenciotibus adum Je-

' gtmas*

GIc/Taigitur in przfcnti ,in vct*
bo, non fint cafTa, tcner, hoc iurctc-

ftamcntum ad pias caufas,abfqucjii-

ris ciuilis folcnnibus fadlum,non va
lercjcum qua gloflx opinione rcfidct

Bart. liio in ledur. in fin, vbi dicic>

communem,^ fcquamurBald.Saly
cct.-8i: Fulgcf. hic,& commoniccD
Dc(ftcies icfle laf. in fccunda lcc*f

tur. nunur. vigcfim-o fccundo. lul,-

Clar. in §. tcflamcnium, quafl. 6.

nomer. i. Maocic. dc conieaur. vl->

timar.volumat. Ith. , ticu 1. 5 . nunv
4. & Micb. Craf. in>Libro(tccepra?j

reoteot.§. teflamentom,qu2r(t 28.

num. I. Proqua rcccpta fcntcncia

cxprclTus cft rcxr.in 1. gcncrali,mfra

cod.&: camiam,latcfupraiii init pr^

ccd. p.probauimus,aducifus. I^atc.

bic in. repetii.LCfol« antepeiiulr.in

fexta qQ«ft.princip. vbi tenoit, pci
banc ]egem,iutis folcnnicatibuscfle

dcrogatum in tcflnmcroadpias cau-
fas: idquc dc tcftamcnto ad pi.TSCau '

ias, nsortisicmporc fa£lo intcirc>.ic:

cuius. ramco fundamentis, commu •

ftesii. ftntentiam otobans , late rei>

pondet laC vbi (upr. dido noA.en
cnili (eqaedtibos ,& facile dit-

L tmtor
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LA.Cde SacrofanSi,Bccle/.

tu; co accenco 'irttelled:u , qucm nos

indift. inic. ad lcgcm noftram cra-

didimus y vbi quoniam dchoc la>

te cgimus, modononplura fcribi-

mus.
Ula aucem opinio, atccnco iure ca

nonico,vcra& rcccpcacft abomni-
bus,qu6d, fcilicec^ccftamencum ad

piascaufasminusrolcnncjcum duo-

l>us , cribus vc ceftibus valcac vcili-

tcr, vcincap. relacum, in i. de ccf-

tament. 6c cradic Barc. hic in ledlur.

numcr. 3. vbi,iftud hodic feruari,

afhrmat laf. vbi fupr. numcr. 18.

Clar. diSt. qux(l-6. numcr.fecund.&l

quzft. 57. num. i. Couar.poft Abb.

& alios, in di^. c.rclatum, in princ.

U piucibus cicacis Mich. Cral. dift.

qua:ft. i8.num*i. & ^.bc deniqucrcs

cft iiuc dubio , & dcqua, nullo fub

iudicc liseft. -

Veruinanccquamvlccrius progrc

diamur , inquitendum nobis cric dc

i^aufa & racionc, ob quam,coc & can^-

tas folconicaces , cot vigilijs cxco-

gitacas,acqui inucncas,in ceftamcn-

torum ordinacionc ius noftrum vo-

luit,obfcruari : pra:fertim,cumom-

ncs ferc humani generis a^us, ecfi

de rc nla^ai pondcris finc, duorum
leftimonioplcne probari , idem ius

gencralicer approbauerit. 1. vbi nu-

mcrus, ibi glofla,fF. dc ccftib. cap.

in omni negotio , cxcra eod. citul.

cap. I.& X. fccunda quorft. 4. cum
alijs. '

^

Huius faoe rci clara eft racio,

quam eciam vulgarcs homines non
ignoranc , vc nulla probatione indi«

geac , fic, ncmpc, lurc confticucum

fuUrc.vt fuprcmx voluntatis Ycricas,

cicra oranc faldcacis pcriculum ap«
parcrcc,vc dicic Impcracoc in l.final.

vcrficul. lcx ccenim C. dcfidetcom*

niif. ]. iubemus, vcrncul. quamvc
cxuli C. dc ceftamcnc. 1. z, §. dicni

S, qucmadmod. teftam.aperianc. cu

alijs, quam rationcm nocac Barc. in

I.omncs populi,num. 12., S.dc iuftir.

tc iur. & communiccr reccpcam cc-

ftacurComef.in 1. ). Taur.num. 14.

Non tamenca, dubio caret, nonnc

cnim cconcraAibusfraudcm, & do-

lum abcnc,lcgcscaucnc? clegaQ'

ter, iF.dc dol. &c ibiglolla celebiis.l.

fi quis cum aliccr, fF.dc vcrbor. obli-

gacion.l.bonam fidcm C.dcobligat.

&:adioo. l.c6craAus,ff.dc regul.utr.

cum pluribus altjs,ade6 vt nulla con

trahcncium padiooc efficipofsic, vc

dolus in concradiiu committatur, 1.

Ci vnus, §. illud nulla fF.dc pa6l. 1. 1.

§. illud tf. depofit. d. 1. cootra^l^us,

verfic. cxccpco co ff. de regul. lur*

Pra:terca,m"acrimonium,iutis iiacu-

ralisefl:, vc in l.i. §. ius nacurale ff.

de iuftic. & iiir. c. ius naturalc , dif-

tind.i. texcin princip. in verf. hinc

defccndic,inftic.dc iur.natur.genc.62

ciuil.terum,& pcrfonarum commu-
xiionem,& vnionem inducic l.i.fF.de

lic.nupciar. l.aducr£us,C.de crimin.

cxpilac.ha;rcdic.in princip. in vcrfic.

nupcix auccm, inflic.de pacr. poccft.

non tninus,concrahcncium vecaif>8c

liberam voiucaccm defidcrans quanl

icftamcntum teftacoriSjl. Ticio ccn-

tum,§. Titioccncum,in vcrfic. huic

fcntcnci^.fl". decondicion. bc demo-
ilrac iunda 1. ftipulacio hoc modo
conccpca, Sz qua? ibi noc. fF. dc vcr-

bor.obligac6£ camcn c6ftac,ho$ om-
ncs aftus, duoium ccftimonio plcne

probarijVC fupra diximus: cur igicur,

in illis,duorum,auc criumceftium Jt

Ais.vcra tc delibcraca voluntas pro-

batur, hic autcm in caufa teftamen-

coium
,
pluruim ccftimonia, fufpi-

cionem fraudis non exuperanc i

K)cniquc,vcl faltem cx co h^c res in

difficili cft , quia lurc Diuino, vc-

tcii, S)C cuangclica Icge noo fcmct

fcrip-
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Secund,part, imt.

rctiptum legimus^qudd omnis veri-

cas , duorum, trium ue cctlimonio

probacur, vcbabctur Deutcronom.
cap. 17. Mach. i8. loann. 8.

&: Paul. 1. ad Corinthios cap. 13.

ad Hebr. cap. 10. quod , in facns

canonibus muitotics rcpctitum in-

utnirur , vc in cap . ciim cflcs , & in

cap. rclatumin r. de tcftamcnc. cap.

nouit, dc iudic. dift. cap. i.i. qu^ft.

4. cum alijs plcrifquc» vndcconcra
ius Diuinum ,lcges humanx eflbvi-

dcntur ,quibus, tcftamcntorum vc-

ritas,non minus quam fcptem tcfti-

bus probari , iubciur . Qua laticne

lcgcshumanas damnarc,vidciur A-
Jcxiindcr tcrtius in d. cap. ciim cftcs,

cuius argumcnfo, cas ranquam lc-

gi Diuina aducrfas, explofas cfl'e,af-

firmarunc Hofticns. Vincent. ^n-
ton. 5C Abb. Panormitan. ibi, m lc-

clur. numcr. 4. quod idcm Abb. la-

tcprobacin rclc^l. didl. cap. cum cf-

fes , col. j. id camcn , omnium fcrc

iudicio improbacur, ccftc Couar. ibi-

dcm niimcr. 1, ad fin. & cocam iuris

ciuilis Scbolam contrarium proba-
rc,fcrjpfic Vigl.id ipfum probans,in

§. fcd ciim paulacim , numcr. fcxto

inftit. dc ceftan.cnc. fccutus Fortiin.

intra6tat.dc vltim.finc iur.a fc rcla"

tum.

Inrerim vcro aduerccndum cft,

qu6d Conar. & Vigl. non rclatus ab
co, locisnunc allcgatis citanc AI-

ciacum hic quafi tradiderit,& vo-
Juerit in pra:lenci,etiam quoad cau**

fasprophanas lus canonicu vbiquc
feruari, quod, duobus ceftibus ccfta-

mentum valere, pr2Pcip«r,feclufa iu-

r t s ciui ii s fol en itacc :cum camcn fcn*

fus hic Alciaco, immcrito atcribua<i

tur, qui in propofico loco, poftquam
Bartolifcnccnciam hic retulir, qua
exiftimauic ,hac noftra lege valerc

tcftamenmm ad pias caufas, liccc iu*

6i
*

risciuilisfolcnnitatcs ncn cbfcrucn

tur)& ajb caplcrofquc omncs diiren.

tirc , aflcruic ,
(quod U nos fupra in

init. i.part. rcculimusj Vcrhn
,
quxHio

b£c (inquit) inutiliseji , cum in pufcntiaru

tu$ canonicuvt rbique feruetur
,
quc teiidu-.en-

tum valety coram duobus teJliLusioniinum iit

ris.ciuilii falennitatibus reieciis. Hxc illc:

fccundiim qua*, dum qua:ftionc pro-

ponic, an iurc ciuili valcat tcft.iiiicn

tum ad pias caufas,duobus, trihus i.o

Ceftibusfadum?& quxftioncm hanc,

inuiilcm dicit, quia ius canonicum,

quo ita conditum ccftamcntum fufti

nctur , hodie vbiquc fcriiacur , clare

apparcccum hic non tuillc locutum,

nccfcnfiflc de tcftamcnto adcaufas

propbanas , fcd demum ad pias, atq.

ita vcrc &bcnc Alciac .liic intcllc-

xic.cuiuscciam hxc mcns non obfcu

rc conijcitur ex allcgatione texc.

quem adducit, in cap.rclatum, in i.

deccftamcnt. qui dc tcftamcnto ad
piascaufasducaxat loquitur, ctcnini

fcntcniia Dotlor is conucnicntcr in-

tclligitwr fccundum Icgcm quam al-

lcgat , vc Barc. nqc. in I. j. §. fl pro- •

ponacur, in princip. fF. fi qwis omif.

cauf. ccftam. & in I. ncn foium
, §. fi

libcracionis, niim.y.ff'. dc libcrar.fe-

gac.Si: in l.cu quida,ad n.ied.ft'.dc his

quib. vc indign. Icg. aufcf. & cu alijs

laf. in I. cum filioFamiljas, numcr.
1x9. ff". dc lcgac. I. Pal.itios in rcpc-

cir. cap. pci vcrtrasnotab. i. numcr,
16. vcrficul. fi caincn.vbi Bartoli dc
hocdoitrinam, vuljiatam dixit; Dc-
niquc, Alciati fcnfum, non illum,

qucm illi intclligunt , fcd ab copc-
nitus fuiflTc diucrfum, cx co apparcr,

quia poftquam aflcruir, legcm cano-
nicam, Euangclico difto niti , inorc

duorum,&cc. immediatefubiunxic hqc
verba . Quapropter tejiamentum /ufltne-

tur etiam quoad alios cobjtredes
,
quos cau-

fi 2^4 non tdHgit , vtflerique afjirnant,fc^

L3. cus.
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cuitftfauore pi4 Cduft: ftmpliciter id conjlitw

tumcfctj Hc. QuibuSjitadcmuni tef-

camccum ad piQphanascaufas, duo-

bus ceftibus valcre, apcrte dicic,6£

plerofquc afhrmarc,teftatur, liinfi-

mul pia caufa , h^rcs inflicuacur/de

qua rc nos poftca agemus^ qualijii

}5ia caufa , non eciam in(lituacur,cc-

Aamcncum ilJud, iurcnon rubfiflar,

. vcfic,fcnfus AlciacijConcrarius om-
rino Cit iili, in qucm a Vigl. & Co-
uar.vbi fupr. citatur,qua rc,ctfi vccco

quc Dodor,, alioquin in cuoluen-
dis aliorum libris valde (ludiofus,&^

diligcns, Vigliuscamcn magis no-
tari dcbec,qui falfam Pr^ccpcori fuo

' fcnccnciam imputauic, cum magis
opoicucraCjMagiftrifcnccntiam bc-

nc cxcufarc,ad lunlconfulti Caf-
fi) cxcmplum , relatum in l.diccrc,

alias incipir, qualcm, in §. vndc vi-

dendum vcrficuUCafsius, de ce-

cepc. arbit.

^ Scd iamdimilTjs his, fuperiorum
difficultacum folutioncm quxra-
mus : &prorefoIucioncilliusquam,

• dc Icgc Diuina adduximus, fcrip-

cumreliquic Couar. in di^o cap.

ciim cfles numcr. cercio, quodiUa
Diuin^ Icgis^uthoricas,/n oreduorumt

vel trium Hat otnne verbum, incciligitur

ad cxcIuHonem ccllimonij vniusdu'

caxac , Don auccm ad exclunonem
pluriumvlcra duos, vcltrcs, qua(i

fubca diftin^iione , duorum^ nl tn«m,

piurcsctiam venianc: quam cxpli-

cationcm probac cx ccxt. in cap. li-

cec vniuerfisydc ccftib. vbi cexc. in

finc, ait, quialicet qutdam jint caufje.qua

plurfs qwitn duos exigant ttjits , nulla esl ta-

men caufa, qutc, vnius tfjlimonio
,
quanuis le-

gitimo terminetun quc fcn fum ,& a 1 ium
icculic Spino in fpccul. ccftam. glof,

31. principal, num.55.cum fcqucnCi

Scd hxc iDCerprccatio fuftincri

omninonon potcft,cxpluribus vc-

tcris, ac nouitcftamcnti , & facro-

cum Canonum Jocis, in quibus dum
ca adducicur auchoritas,/» orf<f«oriim,

rf/rrf«ni,&c.ad exclufioncm plurium

vlcra duos auc crcs, (olcc adduci: pro

quo (nc in re ade6 clara , mulcum

immoremur) fufficiac allegare texc,

ipfum hoc exprclTc probantcm io d,

cap. cuni cflcs, vbi cam incciprcca-

tioncm fcripfic Couar. di^l. nurin.3.

Quarc, pro vera,&: facili huius rci

folutionc, mclius dixifle, mihi vidc-

tur glolTa noftra communiccr le-

cepca in i. final. C. fi concra ius, vel

vcihc. ( ublic. quam ibi fcquitur Bar-

tol. in princip. quod, fciliccc,cifi

iushumanumnon pofsic, tollcre ius

Diuinum, iimitarc camcn ex caufa,

fcu diftingucrc pofsic , vt accidic in

caufa ccftamcncorum, & in cafu I.

ccftiumj C dc ccftib. circa nume-

rum teftium, idcm cradic Barcoi. in

proxm. Digcftor. in princip. col. 4.

verficul. fedquanuis lcx Dci, & in

1. omncspopuIi,numcr. zt. ft. dc iu-

ftic. & iur. Sc cft fimilis gloifa fina-

]is in l.i.ft. dc conftitucion. prin-

cip. quam ibifcqutcur Barc. num. 5.

&: D. D.fccundum Orofc. ibidem nu

mcr.47.idcm,dc iuic Diuino,& na»

curali cradidic Innoccnc. in cap. fin.

dcconfuecud. & in cap. quar in ec-

clefiarum.num. 4. de confticut. vbi

probac cx 1. lus ciuilc, ff^ dc iuftic, bc

inr. 3c not. Abb.pcr rcxr. ibi in cap.

liccc vniueifis , nurocr. 5. dc tcftib.

tradunc Canoniftx in d. cap. qu."e in

ecclcfiarum, vc pcr Fclin. ibi num.
2. vcrfic, prima conclufio , Abb. in

d. cap. fin. dcconluctud. col. 3. U
alij ibidcnijVC rcfcrt Gomcf. in 1. 5.

Taur, num. 14. & dcniquc Thcolo-
gorum omnium, &: iuris peritorum

tcntentia admifliim cfl'c,Icgem diui-

narafic naturalc poffc mrc pofitiuo

intcrprctari,auc fubdiftingui , fcrip-

d by Google



Secund,fart, init*

fit Pichard. in §. fcdcum paulacim

num 15. inftit. dctcftamcnc.

Cum itaque, rcccpta & vcra con-
' clufio fic, qu6d ius humanum pofsit

interprctari, & cx caufa limitarc ius

Diuinum, vidcndummodorcftatdc

rationcjfcucaufa, obquam humansc

Jcgcsjplufquam duos vcl trcs icftcj

in vltimx voluntatis ailibus (pccia-

Jjccrrcquirunt, lurc Diuino limita-

toiEt quoniam glof.in d.l. final. C.fi

cotra ius,veJ vtil. publ.& glo(. in d.

c. cum cfl"cs,vcrb.improban.us,vcrf.

qu? Icgcs,id pio falfitatc vicanda cau

mm fuifrc.intciligunc.cicantcs I. fin,

C. dc hdcicomnii(- vbi,in vcific.pc-

nulc. dicn\.\z,lcxctfniviy nc quidfaljiutis

incurmtyper duosJorte tcjies compofiiuatte-

Jlimentum , numem numtrutn tcsHum expo-

SluUt , U per ampiiores bomtncs perfeilifiima

yeritas reueletur: Nofttun. cric.cxplica-

rc cam pro alccrius, quamfup.addu-

xim9,difhculcacis lefolucionc.quam

pro huius rci pcrfcila cognicionc,

quarcjfic fpccialiccrin vltiax volun

latis adibus lcgcs difpofucrint pro

falfitatc vicanda , ciim & in adibus

incct viuos gcftis, dolum, & faldcacc

Jcngc abcflc, eas iubcrc , conftcc , vC

fupra argumcncabamur.

Ec ccicc diffcrcncic rarioclara cft,

tc conucnicns, quoniam vlcima: vo-

]untatis a£lus, magis quam intcr vi -

uos cclcbrati ,fraudis & doli pcricu-

Jis iaccnt obnoxij: nam viucntiuni

a<ftus, fi aducrfx parris falficatc pcr-

turbantur, ahcri tamen,propriae vo-

Juntatis confcio .dolofas probatio-

ncs rcfcilcndifacultas manct,loco,tc

porc,pcrfonis, alijsdcniqjprobatic-

nibuscirc.T gcftum ncgotiumjin con

crarium oppofitis: Vndc,non fic co-

tra homincm,fua: voluntatis com-
potcm mcndax tcftis infurgcrc aii-.

dcbic, atquc idcirco ibi, Diuino,na-

larali» ^ humauo iurc , duorum (c«

ftimonio planc crcditur : fcd qu^

niortuus iam cft, rcclamarc ncquir,

ncc hominurn fallaciam alfcrcrc.dc-

ccgcrc, aut aliqua racionc conuincc-

rc, Qcc cnim, illius itcrum rcditar^

bicrium, vt Jmpcrator hic aif.vn-

dcaudaccs, 5C dolofos animos.nui-

Jus malitix dctcgcnda: timor,ab iin-

probo tcftimonio cohibcbic^auaritia

vcro,&: infaciabilis auri famcs facilc

incirabit, atq; idco, cum vcritaccm,

<juaduo,vcl cres Jcgicimi ccftcs,pcifc

ftc probanc in aftu illius, cui & rc-

inoucndi,& contrarium prrbandi fa

culcas cft.non «quc probarc polfcnc

in adti illius, cui nulia pcnicus dcf^cn

dcnd^, auc dcclaranda" volucitis po-

tcftas fupcrcft, mcrito hic , Jcgc hu •

.mana au6lus cft numcrusccftiiJ, qui

fufpcdc fraudis occafioiicm prxclu-

dac,nc f.ilficas conin)iccatur.

Quod fanc , ius naiuralc & Di*
uinum magis iuuac,quam quidquain

ei dcrogct ; ctcnim ctfi lus illud
,

duorum, criiimuc ccftimoniiim.can-

quam futficicns pro cuiufquc rci

vcritatc cruenda
,

rcgulariccr ad-

miccac ,
quidcamcn , fi caufa talis fc

fc offcrac, in qua cucrccnd.E vcti-

catis fufpicio, aucpcriculum dctur,

nunqnid lus nacur.ilc,& Diuiniim,

quod alias in fimplici caufa , ('fufpi -

cionc, inquam, & pcriculo v^cua,)

duorum rcftiraonio conccnci;m cft,

in caufa
,
fufpicionc 6c pcriculo ^lc-

na, plurium ccftacicncs dccrcdabit?

non vciquc' : ciii ramquc fic pro-

prium , &: cx inftituto, vcricas cft,

cam vlli pcciculo non fincc obic-

ftam, fcd magis, pcr liquidifsimas

probationcs crucrc , curabit. quod,

fi Jex humana cxcquatur, cipocius

conucnicns, quam, aducrfa ccnfcbi-

tur, vt in fpccie tradit Fortunius

Garciadc vltim.finciur. illacicn. dc

€ira.quint. numcr.170. &num.i74»



L.\.CJe SacrefgnSi, BccU/.

Vndencnide6iniufta, Icx humana
ccnCcnda cil,qu6dahquand6,cx cau

fa plures quam duoscxigac ccdcs, vc

iii aliqaibiis cafibus accidic quos c6«

gerit 6pcculac. hb. r. part.4.citttl.d6
'

tefte,$, Heftacde nainero cedmm,
in princip.cum numcris fcqucnc. t£

glof.magna in fin in vcrflc.lccm no-
ta,in 1. cc(lium,C. dcceflib Forcun.

d« iliadonc 15. num.i^^.cumlcque*
ci : fi^uc 9e^ coiicr& , etfi i^egolaricec

vliias duiicaiat teftimoiiio iiod ere«

datur*etiamfi przclarac cu^chono-
te , fcu prsfidaH di^nicate prsefiil'-

^ear, vt dicitur inl. iurisiurandi,C.

iIlotitu1.de tcdib. &in c. Jiccccx

quadam ,& c. liccc vniucrfis , in fin.

cxcra, cod* cical. & habccDC Deucer.

c. 17.m% vbi dlctttf^, aMt iliUr teM
tmcmrd^UfiM^^ff^uid iUiSf$£C4ti,

trficiaorbfmmyktiKil^^ ftacU'-

to^aut confuccudihi^lH&rl non porsir,

vc vnius duncaxat teftimoniocreda-

tui. vc tradicTiraq. incradac. dc lu-

dicio in.rcb. exig. fcrcQd.coI. «. ia

prtncip. AIi^ando^aiiieQ vfiiusdi-

do^lure&imur ^ «tuusrdiligiata

cfli&s fpecialeiiMimGrauic Spetealac.-

d. |. Rcftat,extium. 8. cum fequcn-

cib. conducunc qua: Tiraq. alios rc>

fcrc n s t radit« d*0^«4>. y^tfic. £x qui-

buspoffcc. ^
V

: Nee vccdCupra dfdiSiob|^qu6d
debiiumexcaua«diiciifiisiiachier*

Cas dcfiiQdi dcbicocis hzredet duo*

Ims tcftibus pleae probacur , camt*f.ti

menhiceadcm , qu^in teftamentis,

falfa: tcftificationis occafio, & pcri-^

culum rubfit:rcfpondcturcnim,con*

tta^us in vicar ccmpvs rcg^latiter

fiett, 8e eseciitlooem coram , de fu^^

.natura, iocer viuos fieri,ecfi aliquaii*

d6 conciogac, vr eain ccinpus poft

IDorcem coiifi^acucfiuc quia ita pnr-

tcs conucncranr,fquarconucntiobo

dic vaicCfVt ia rubc, U Qi£^.iQ|i:ai.vt,

, ;«-_v • , V-* > •
,

ac^ion.abhzredib. tc

incip. ). Sciupulofam, infr. dccon-

ttahcn. lc commic ftipulac.fit in §«

poft aioccem, inttit. de iAociL ftipu*

lan ; .fiue qaia altecuter ca eis ance

exccutionem morcuuseft^viide cikift

de fuinatura.aftus viuentium, in ta«

piis pod morcem non confcrancur,

pr^didtxfalficacis periculonon Atnt

fubicdi dcfui nacura,fecundum qui
vnaquacquc res confidcrari tc uidi*.

cari debet, non ver6 Cecundiim id

qaodaccidencalitcrvenic, vcprobat

l.qui habedc, vbitradicBarCnum.
a. ff. dc tuccl. I. final. infr. dc his qui

vcn.a:cac. impctrau. noc.laf. pcr tcx.

ibi in I. fi quts pcdhumos . num. i.fF.

dc libcr. & pofthum. U in 1. cun<ftos

populds,io 1. Icftur. num. t^» fup;

cicul. i.Decin rubc.ff.Sicert.pctac
* numer. i^ atqneideoquandbnuila

fubfit cau(a maions numeri cctlium»

. mcrito horum ac^uum probfitio re-

manet in difpofitionc iuris diuini» iC

nacuralis: teKamcntoruni vcro cau-

fa, de qua agimos, lohfi^Miuecra cft»

cum (emperlS^de Jurnacora,poft
morcem, cameffc£tu,& execocione^

'

vaHtoraagacur, U fic in cempus i]4

lud, quOjCx lcgicima caufa, & con-
*

grua luiisDiufni inccrprecationc lcx

humana cuidcmiorcm ccilium pco^
batiti^in>^uifiaic,ficut& pro eto{«

demi^tsil&cistpc^^^ defidera^

fepoccf it in qoalibtt alia caufa fiud

magn^jfiuc paruxquantitatis.quam

fraudispcriculum,& occafio conco-
micccur, iuxca rcccptam conclufio^

nc,dc qua fupt^. /^*

Sedadhucfapradi(Sa; refolutionl

plurim&mobftatcelebris, ac valdf'

dijQicilis tCKtf (j^iuliupra meinii^';

mus; inc Ctt<)a cfl*cs , de tcftjmriifi

vbifummus Pontifex Alcxand. ceru

cofuctudine. qua' plurcs quam duos,

«iic ucf tciUs, ifi uiUmc^is adcfle»

ccqui-
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Secund,

requinc.TcIut^ tegc Diuina allcna»

cUre tmprobac>& generaliccr deccr-

Bic, tcdamcnra valcrc,qu2,cora(n

proprioparocbo, cnbus , vel dua-

busaiijspcrfonisi^lonristincxcrcma

Toluncace ta£la fucrinC) fub incerrai-

nacione anachcmatis proh]bcns,ne
quis buiufmodi audcacrcfcindcrccc

Ilamcnta : Qqi cexc. dum iniprobac

confuccudjncm , fcuius no minor cft

uisS^ poceftasquam Jegis,iuxca ccx.

& ibi communiccr Do£torcs in 1. de
quibus, fF. dc lcgib.; qu^ feptcm tcf-

ces cxigic in ccdamcncis, adco difH-

cilis viius cilt vc non dcfinc, qui, pcr

eum,cocam luris ciuilis folcnnitate,

coc vigilijsexcogicacam, atquc inuc-
caiii, tanqua'1) ]cgi Diuinq aducrfa,

abrogacani lilc, vcJint,vc rcculic Ti-

raq. in initi^ cr;.dac. dc priuilcg.pia;

caul. Quorura fanc intcrprccicio rc-

ijcienda on->nino cft , ncc cnim crc-

dcndumcft, Romanum Poniificcm

qui iura cuc(ur,cocam ccftamencoru

obfcruationcm, przuia dclibcracto-

nc, coc Jegibus ftatucam, vnico vcr-

bo cucrccrc, voluifle, vcalias dicicur

in c. Ecclcfja vcftra, in i. dc c\cCt. tc

Impcrat. in 1. (i quando, C. dc inof-

fic. ceftam. pr^fcitim.cuni facrorum
ftacuca canonum , Icgcs imitari nca
dcdigncntur,& iura, iunbus concor-

dare , roagis expcdiat ,
quam eorum

corre£^ioncm induccrc, c.i. dcnou.
oper. nuntiat. c. ciim cxpcdiac, dc
cle^.Iib. 6. 1.vnic' C.dc incf.dotib.

Vndc glofta vcrb. improbamus,
an d. c. cuni cftcs, in d. c. rclacum,

ini. vcrbo,reliaiscccIcfi^, cod cit.

de tcftamcnt. intclligit, rcxt. ilJum
loqui derclicVis ccclcfix: qua: fanc
intcrpretatio manifcfte couuincicur

cxd. c. rclatu,proximc fcqucnti poft

d. c. cumcftcs, vbi in rclnftis ccclc-

fiaf, duo tcftcs fufficiunt.nec parochi

pca:fcacia,accc(Utucft| & ita com-

fArt, mtt. 6^
munis cft Scribcntium concUifio, dc
qua nos iufia lauusagcmus fcqucn-
ti parte.

IX Quaproptcr his omifsis, magis
adeum tcxt. intcrprctatio obtinuir,

vcproccdat,& incclligatur duntaxac

in ccftamencis ad caufas prophanas

fa£bis in ccrris^eccIcHx Roinanarfub

icdlisquoad lurifdi^ioncm ccmpo*
ralcm, vc, fciliccc, iudiccncur peifc-

£la, Ji cora proprio parocho, & duo-
bus, vcl cribus ccftibus idoncis fiant.

Ica Frcdcric. cof. uj» vbi poft loan.

>\ndr. in d. c. cum cdcs.' aftcric, hanc
fcnccntiam, monbus cftereccpcam;

idcm rcfcrc, communcm diccns Be-

ncdi£^. Capr. inrcgul. 104. num.i.
lc 8.&: camcirccommuncm/atcntuc
Nicol. Bocr. dccjf 9). Ruin. ccnf.

14. num. 4. lib. i. Ripa in crac^atu

de peftc in priuilegijs vltim.volunc*

priuilcg. pnmo, nunj. 8. Mench. de
fucccil. creat. $ ii. num. 17. Spino

dc tcftam.d. glolf. 31.num.58. cum
fequctijMolinde iuftit.com. i. cract.

x.difputac. 135. col. 5t1.vcrfic.Quo

circa, Pichard. in §. fed cum paula-

cin),nuni.ii. inftic. dc ceftamcnc.

Couar.in d.c.cumcflcs.poft alics ibi

num. 11. vbi,hunc vcrum & propriu
dicci c. fcnfurn, & ab co non clic rc-

ccdcndum,affirmac:idcm firmac luJ.

Clar. in § ccftamcncum, qua:ft. 57.
num. I. in fin. magis communem o-
pinioncm dicens, &r vbiquc locoru,

confuccuJineprobacam,& in numc-
ro fcqucnci, plunmos refcrc>commu
ncmdiccnces,vbi cciam refoluit,hac

fcntcnciam obferuari dcbcrc in ccr-

risimpcrij, in iudicio cccJcfiaftico»

prouccft communis fcntcnria, ccfto

Corn.conf 31. in litcra, B. IiLi. t. &
conf 157. in Jiccra,A. Jib. 4.Vcrcor
profccCo, inter tot , grauifsimoruui

Pairum confcnfu probatas,inicrprc-

UCioncSi & vbiquc iocorum, vc aiur,

L 4 mon-
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inoribusobrcruatas,nouam incerpo-

iicrc: fcd quia,tam fcribcndi munus,
qudm rci niinia difHcuicas qualcm
qualcni cribuit iibcrcaccm,5L vcniaoi

jn pr^fcntiaruni vnicuiquc promic-
*

tit, noftrumcft,poftquam alioruni

intcrprcractoncs rctuJcrim,quid (cn

ciamu5,in mcdium aiferre, boni au-

tcm lc^loris eric, :^quo animo ferre,

fi,quid magisnouc,quam vcrc , mc
fcripfiftc,duxcric, qui fa]rcm,cam cf-

rcilliusccxc.difncuicaccmncgarc no
poccrit , qux , aliorum fupcrcc intcc^

prcracioncs , ac nos pro illius cuic-

tionc, aliam [ciCi pcr inaccfta iuris

loca; quarrcrc, cogac.

RcicAa igiturglofTx ,&aIiorura,'

dc quibns fup~inccrprcrac»onc ad. d,

€. ciim cftcs, non ctiam placcrepo-
tuitcommunis quamproxime rctu-

limuSjCtfi confiictudinc,rcccptaita-

dntur, quam pbft alios probat Va-
Jafc. noftcr, confulc. 74. nuni. 7. r,

tom. quoniain text. ilie ind, c. ciirn

cllcs, in di(^^o, 6c rationc, non magis
loquitur dctcrris Ecclcfic,qudm Cac

fari fubicflis,im6di£lu U ratio ccxr.

pariformitcr comprchcndic omnes,
qui, lcgisDiuin?, & (an^lorum Pa-
irum inftitutisfubmittuntur. Prxtc-
rca,cumconfuctudo,qu9 ibitaquam
rcprobadamnatur, non minus ini-

quitatis habcrc poflct in ccrris Impc-
rij quam Ecc!cfi9,non magis in his,

quam in illis rcijci, dcbucrac
, pra:-

fcrcim,qu6d,fi fic iniqua,& a lcee Di
uina,alicna confuecudo illa uifafuic

Romano Pontitici ,&: idco gcncra-
liccr dccrcuic, rcijcicndam torc fub

anathcmacis pa:na,qua , totius Rci-
publica: ChriftianiCgcnccs ligarc po
cuit,iuxra illud Math. c.\^.qu£cunqui

alligjueritis fupcrterrani , trunt ligjta (y in

Cdclo^ (T quxcunque folucritis fuper tcrram^

eramfoluta& in Cdcb, profccld, non ma
gis vniusqudmalictiusdicicnisgcn-

^•oJancl.EccUf,

ces,fubeiufdcm ^xnx intcrminacio-

ne obligare voluifte^credendum eft,

nefccudiim lcgum humanarum pro-

baciones, ceftamccorum caufam de-

finircnC ExquiSus, rccepca inccr-

prccacioadd. c. ciim cflfcs, valdcpc-
riculofa, mihi vifa eft , vcpoce quo;

ncc vcrbis,ncc menci Poncificiscoa

fona apparcat, cuius harc funt vcrba«

Cum efct in nojira fr^fentiu conslituttis,

propofuislt, talcm in tuo epifeopatu confuetu»

ctinem obtinerct quhd tellamenta, qu£fiunt tn

rltima n luntatCy penitus refcindanturf nift cS

Jubfcriptionefcptmy vcl quinque tcfiiumfiant,

fecundum quod leges bumam dectrnunt: Qm(J
verh a Diuina lege^&fandorum Patrum infii'-

tutiSy d'kgenerali Ecclefix confuetudim , id

nofcttur ejfealienum, cum Jcriptum fity in or»

duorum, rel trium tefiium {lit omne rerhumi

prifcrtpiam confuetudtnem improbamui ,

tciiamenta qudt parocbiani coram presb^ttro

fuo, & tribuSy vel duabus al^s perfonisidonets^

in cxtremafccerint voluntatCy firma, decerni'

mus,permanereyfub interminatione anatbema"

tis probibenteSy ne quis, buiufmodi audeat ref'

cindere tefiameatd,

15 Qjiarc tcxc. hunc, prouc lacec, in

di&o & ratione gcncralem ,gcncra-
Jit^r intclJi^ioportcre, nlccum pcn-
fabam,cam in tcrris Romani Ponci'-

ficis,quam fecularium principum»
idquc (ccundum termino5,in quibus
cxprefsim loquitur, bc id prxcipic

tcxt. fcilicct, in ceftamcntlsqux nuc
in mortis articulo , hoc enim clare

& abfque dubio (ignificanc ea vcrba
text. quibus cafus narratur in prin-

cipio,ibi,r;/74f)im<( qu^efiunt invltima vo-

lantatCy & quibus in finc,cafasdccidi-

tur,jbl, inextremafecerint voiutUate, quae

(ane vcrba, aut fuperfluc& incptefo
mel pofita, & iterum repetit3,fatcri

dcbcs,(quodaprudcntifsimo Ponci-
ficc, Jongcabfit) aut dccifionem il-

lius taxt. folum iniclligi ,opoitcrc,

dc tcftamcncis qux Hunc ab hominc
ia
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in cxtrcmisagcntc: quid cnim,qu.'c- clefiar,aut cuiufuis piij caufx mcntio
' io, imporcanc vcrba iUa prcponcain
cafus narcationcf tciiamenta qu^cfunt in

tltimaroluntateiqaid eadcm^in dcci^o*

nc rcpecica? teiUmenta qiue pardcbiani,

&c.ft. mextrema fcccrint voluntate: iioc

fanc, Hoftienfcm Epifcopum,cafum
. propofui^re non dc tcftamcntis fim-

phciccr, fcddc ijs duntaxaCjqUc-K fiuc

ccniporc infirmicacisfcu mortis, ac
in his cantum , Romanum Pontifi-

ccmcxprefsc dccidiflc. QuodvJcra
fup. dida, impropnccas vccborum
qua:alias fcqucrccur,conuincir, non
cnim ccftamcncum «Jicicur cdc in

cxtrcma voluncacc, fcd cxtrcma vo

-

Juntasin ccftamcnco, vndc lcrmo il-

]c,tenamcnta quiC fiunt in vltivia voluntate,

Non figniHcac ccllanicnca fimplici-

tcr, in quibus cllcxcrcma voiuntas,

fcd magis, teftamehta, qua: fiunt te-

porccxtrcni.t voiucacis: abfic fgicur,

vc Hofticnlis Epifcopi propoiicioni,

& Romani Poncificis rcfpofionihas

vcrborum notas, cispacribus mdig'
nas imponi,finamus,fcd magis prouc

Jiccra planc vulc , & cJarc ioquicur,

dc cclHmcntis.quc in cxcrcma volu-

tacc,hoccn:,qux in cxcrcmo vica: cc-

porc/iunc,fquand6enim vica: cxcrc-

mum ccmpus acccdic.cunc & cxccc-

ma voiunras, concomitantcrappro-

pinquat,; & ca(us propoficioncm, &:

ciuCdcm dccifioncm incclligamus,c6

tra corum fcnccnciam,qui in cotum,
ciiiilium lcgum folcnnitaccs,iniqui-

lacis caufa, hoc canonc abiogatascf-

fe,dixeruntj5c contrarcccptam fcn-

icnciam,dcquafupri,dccrccalctn if-

tam.cam in ccrns Impcrij.quam Ec-

clefix Romar.a: incerprccamur, cum
in difto & racionc gcncralitcr lo-

quatur.

Itcm dccaufis prophanis cam in-

tclligimusaducrfusglolVa: & fcqua-

cium inccllcdumi c^imin ccxtu cc-

non fiac : vltraquam,qu6d in caufa

ccclcfia:alKcr cauium rcpcritur, ab

eodcm Pontiflcc in d. cap. rclatum,

ftatirafequcnti: Itcm tam in mdicio

fcculari quam ccclefiafticOjaduerfus

altcram cOmuncm, quam cx Corn.

in confil. fup. allcgatis tradidic lu).

Clar.in d. §.tcftamcntum,qu^ft.57.

num.z.ciim Romanus Poniifcx,qiii

gcncralitcr loquicur, iniunfta ana-

thcmatis pxna,non miniis , vnius

quam alccrius fori iudiccs & licigan

tcs cocrcerc poflcc ab obfcruancia

illiusconfuccudinis , quam improba
gcneraJiccrdccrcuit.

Dcniquc.in hoc vno aducrfus om
"

ncs intcrprctatio noftra cft, qu^d il-

li, dc teftamcntis quocuque tcmpo-
rcfacljs dccrctalcm iftam intcrprc-

tantur,ncs vcrd ciim in ca lcgamus,
fcmcl,&i itcrum , tcflamenta qu£jiunt in

rltima voluntate, dc ijs duntaxat intclli-

gimus, quxfiuntin cxtrcma volun-

tatc,hoc cft.in cxttcmo vito: tcmpo-
rc. S:cundiinj qucm fcnfumCqucm
vcruin, K propriuu) illius litcra: clle,

duximus,omni diuinationis , rcftri-

ftionis £c improprict^itis vitio c.ircn

tcmjtalem,ex tcxtu deducimus con-
clufioncm. Tcsiamcntum failum icmpore

mortis coram proprioparocho , & trilus , vtl

duabus alijs perfonis idontis,vlique valet.

14 Hanc vcro conclufioncm cum ha-

ilcnus , ad litcram tcxc. vcram cf-

fc,probaucrimus, nunc c' re crit, aii-

qua rationc fulcirc : poftquani ergo
in fuperiori refolutione oftendimus
rationem,ob quam fcptcm tcftcs, in
tcftaracntis adcffe, legcs humanx vo
Juerunt, idco eam folennitacem , ac
Jcgis huraana: adinucncioncm,in tc-

ftamcncisquxfiuncin cxtrcma vo-
Juntacccrcdimus, a Pontificc rcmif-

fam ind. c. ciim eftes, quiacam in '

uftamcncofuo adbiberi, difHciJe pcf
(st
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fet curare is,qui pr^fcatis infirmita- (lcs debcaot efTe rogati, in eo tamen
tiscuram ncfcic habcrc, diim propin

qux morcis cogicacionc curbacur,cu>

iusfola mcmoria,aliarum rcrum mc
moriam fugat^ I. liac confulnrsima,

vcrficul. Ac cumhumana,C. qui cc-

ilament.fac.pon'.fi^ in Aucii.dc cricc.

& fcmif. §.illud quoquc,ccl!ac. },vn*

dc mcrico &c cicganccr philofophus

ai( bacyqubd,qui qgrocans, ccftamcn-

cum fcribir,nmilitcr facic, vc quiin
tcmpeftatc maris.naucica inflritmen

ta pararc incipiunt: &: certc horcibi-

Jis valdc c(l, tc amara mortis memo
ria.iuxca iilud £ccle(iaftic. cap. 41*

O mors yquam amaratsl memorutuu bomini

pacem babenti in fubjlantys futs, firo quitto,

(j cuius pw Airccixfunt, (fadbuc valenti ac-

ciperecibum, Si igicur homini infir-

micaic grauato, ac morci viciiio , dc

ca lcgisfojcnnitatc curnrc , neccfla-

rium e(rcc,ad pciic impofsibilcm cc-

(laniji modurn , adndum daremiis,

vndc aci humannm fragilicaccm rcf-

picicns fumnius Pontifcx, humana-
rum icgumrigorcm modificauicqui

cciam lioc rcmporc fcpcc tcftcs adcf-

fc, cxigcbac: ii.uac vulgarc illud, ne-

ce(sitas non habcc lcgcm,hoce(l,ccr-

fat Icx, vbi adcil nccc(sicas,nocatum

inj. I. (F. dc ofnc.confiil. vbiglofTa

in vcrb. expcdirc, ica noc.&: in I. ali-

qiundo, (F. dc of(ic. proconfui. cuni

alijs allcgatis pcr glonam in d. I. r.

In huius rationis c6(irmacioncm
adducipotcft id,quod circa militum
tedamcnca lcgimus in i. miliccs in

cxpcdicionc, verfic. proindc, ibi, /a^

ipfotempore,quo, in pr<clioyitAfortem derelin

quunt: lunAa gloifa ibi, C. dc ccflam.

miiic. vbi cradic, rcmifsiiis cum cef-

tamcnro milicis agi, cemporc ccrca-

minis fado,quam cxcra iUud tcpus,

quo,c.mta ncccfsitncc non prcmicur,

Jicec in cadris dcgaC; ncmpc,qu6d
Jicecalias inteftamcnto milicis, cc-

quod ficfub ipfo tcmporc,quo,in pr^

Jio, vica: force dcre)inquuQC,non rc-

quiratur,ce(tese(re rogacos: gicf-

iam ibidemfcquuncur Bart.Bald. Sa

Jycct. Fujgof. & aJij, & communemy
ac firmam fcptenciam dixit Simon
de Przcis in cra^at. de intcrprccat.

vlcimar. voiunc. Jib. 5. incerprcc. 2.

dubitat. f. folut. 8. num. 17. Adduci
eciam poteft quod circa ruilicanos,

fpecialitercondicuitluftinianus ad

Dci humanitatem re(piciens,eoruin

iimplicicati, fif impccicix fubuenies,

vc'ipfe ait in I. fin. C. dc teftamcnc*

vt,fcilicet, in teftamentis il loru non
tanta legum fubtilitas cxigacur; de

quo per lul. Clar. in d. §. ceflamcu-

tum,-qua:ft. 56.num. 6.8cnos dc hoc

infr. Jacius agemus : porto, qux
maior fimplicitas, & circabumana-

rum legum fubtilicaccs impcritia, in

aIiquo homine confiderari poreft,

quum in co, qui intirmicace, 8c pro*

pinqux morrisangorc percurbacus,

cciamquid videt,fxpe ignoracrquod

. igicuc humane condicuic Impcrator

circa rufticanos.in d.l.fin.humanius

decreuic Pontifex citca raorieutes,

ind. c. ciim cffcs,

Adduco pra!cere4 incerpretation^

quamcradidic Bart.adhancnodram
]egcm,inrepccit. numer. 9» ^ htih$

ibidcm in 3. quarO:. princip. num.17.

vbi,iefpe^bu folennitatis in celUmen
tisad pias caufasobfcruanda:, difFc«

renciam confticuic dc iurc ciuili per

huncnoftrum tcxt. mccreum,qui ts

pore mortis teflacur, ac eum, qui cx*

t^raillud cempus:&: adducicfimilcde

abfolutionc cxcdmunicationis, qua,

.

morienci quihbet impcttiri poccfb,

Jicec alias ncmo pofsir, nifi Papa , vt

in cap. paftoralts, §. x. dc offic. ordi-

nar. Ec fanc licec pra:diAam Barc.in-

ceiptecacioncm ad tcxt. noftrum,vc-

ram



SicmuL

nmDcm€fle,cum communi Dodo-
luiD rekjcencia. Cupra probauerimus,

in co tamcn fapicntilslmi , & com-
munis Prcccptoris iudicium proba-

mus,qu6d poniquiin inccrprccatio-

ncm fuam rcculic. d. nu. 37. ^quam»
Tcramiaftani^Ce ranftamappelJauir,

quafi»cquum,& iuftam efle,pacarei^

¥t noo riftri^e-cum moriiceyqttim

cum hominebeDeyalence,agierccur.

y Jiimo in ciufdcm (cnfus confirma-

cioncm adduco Rcgi? noftrx ordin.

dirpoiicionem in Jib.4. cic. 80. §. ii-

nai. qusr, ccmporc mortis ceftanti-

.bos,fptcialicecconcedic,vc fine vlla

fccipcura pofsiuc ccftaVi, infupei,

TCpofsinc muiieres in tali tcftamen-

to tcftcscfTcj cum camcn tcftamcU'

ca,qu<^ Hunc cxrra idtcpus,6^ in fcrip

cis. &c cum tcftibus duncaxacmafcu-
]is fieci«pcarcc( iffcc io §§. prjccedca-

tib. cuios (pecialiucis rationem fiib»

iliogic ord. ibt, ftffif fiu»^ 4mf» JU

morte, .

'

5 In quo interim ordiuat. illa in d, .

§. final. cft nocanda,quia in duoL^us

difcrcpat a iurc comuni, primo, quia

iurc communi ceftamencum nuncu-
p^scsnnm fineCBripcnra omnicempo-
re £eri poceft. vc io 1. hac confoltif*

fima«§. pernuncupacioncm, C.de ce

ftamenr. & in §. fin. inftir. eod. ti-

cul. quanquam hoc gcncrc tcftandi

vctcrcs terc non vtercntur mfi ciim

pr^pcditi morbo non poteranc, cabu

Jarumfolconia pcragere.vc ccftaiuc

.

yiglius in d.§4laal. num. 3.; regigi -

vefo^ordia. dipceft^ decermioat,

fol^m rempore moriis,ceftarnentum

ita ficti poftc , vt patct in d. §. finali

iun^is pr£ccdcncibus §§. m quibus

omnibus,tcftamentorii ioioia,££fo-

Jeonicas cradicur* fecundum quam,
icripcttra.feoipcr inceruenire dcbee

-In ceftaroanti confe^one 1 frsEtcr»
qotoiokmSs monis tiBnpoxe^» fc ia -

f4rt* init,
-

.

clift*§. final.idque in anciqua ordio.

vherijis probabatur, lib. 4.tir. 7<.§.
final. ibi, quer efcrito^ ouao tempo dj mor»

te por />4/«iMr4,{imilibus vcrbis in codi-

(^illisloqucns v(acftord. nouj d.Iib*

%'tmil. 86.§.penulc acqueita ap-
parcr, quod de iure noftro rcgio, ce-

.ftamencumabhofflineianoiioefcrip
tora fieri,nunquam poteft» qaia,fo]o •

vcrbo valide ccftari , non bene,fcd
male valcntibus, legc regiadatu cft.

Deindc ordin. in di(k. §.fina]i,m te-

AamcncohQC nuncupaciuo, mulic-
^vbrc teftiffloniu admittit, quod fccip

^^jHi^uire cdmuni non reperio,f«d ma^? .

r^j^cifdem qualitacibus ccftes requi
^|i|oibusrcquiruntttr in reftamea<*

coin fcriptis , vt m diSt, §. per nun-
cupacioncm, rejaco ad d. J. hiac con-

fuicifsima.cradic Vigiius in d.§.fina-

li nam»i« Sed fie adhuci^ infignis,ce-

gizcutisefenatoris Anconij a.Qimac
.>llententiam probaremtis, tertiam in^

ter ius noftrum , & commune difib^-

rentiam in propofitoaddercmus , na
in dccif. 301, num.^. vifus cft pro-

barc, CAntonij Gomcf. in I. 5. Taur.

pcfccipue aucboritatc motus; dciure

noftro rcgio,teftiom rcgaciortcm no
efte oecclfariam. chm tamen ea,de
iorecommuni nccefl^ariaiitrectinda

rccepram glon"<; fcntenciam in §. fin.

in vcrbo,adhibicif, inftic. de teftam.

quam ibi communcm dicit Marc^
Ancon.num. 3z. U 35. Socin. conf.

$1, nom. 4* Jib* )•H Boer. decif.3 4.

aam. 8. quem referc Int. .Clar. ]ib, ^'i

'reccpc. §. ccftameatam,qaarfl; 58.0-
1. vt^ihancopinionem^noctfsimani: '

appellac, dicens,ccnfucrudinc vbiq..

approbari, acproindcde ca nonclVc

dubicandum.EchfC quidemciim ica

iioc, non aufim mod6 afHrmate , de
iare noftto»teftiam tqgitionem,tte-

csflariamnoh «flc in tcftanaenco ofi

ea^nalfcas.de:
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iure commnni requiramr , luxrft re« . ccOarias (ubfcripciones, in Ccfl^irjen

ccptnm fenrehtinm, f^iurc noftro,

fpcciaiitcr no t:cmittatur,tutius cnr,

aflirmarc, dc iurc noflro cam ctiam

icquiri : atquc ica hanc fcncenciam

alibi probauic prsfatus regius Sciia-

ror, nempe,in accif. 46. num. fin. Bc'

irecum decif. :.zo. num>eriam Hn.

Quarc in hoc vltimo ius nodrum
regium ncquicquam dcuiare a com-
niuni,dicimus:quod tanicn corrigic

20 duobus fup. notacis, fciliccc, dum
dccidit, quod tempore mortis ft»e-

cialirer 9c dontaxtt fieri pofsir relca-

mcncufinevlIa(cripcura,fquod,nun-

cupatnium dicinius^infuper,& quod
inco tam faminx quani ma(cuJi,ce-

ikcs cllc pcfsint.

• Atquc ita cx his (acis connar, iure

softco regio , in ccilamcncis qu^ fiut

in vJrimavolDnrate,iion nihil,dem
ris ordinarij foiennicacibus fpeciali.^

ter cflc remifTum : idqueira confti*

cutum cfle , hon ob aliam rationcm,

quam quia ccmporc mortis fada fuc»

vrprorationc cxprimit ordin. d.§.

£nal.quo fanecempore,iuris oidina-

rijColenniratcf nonadco commod^
per teftatorem expediri po^e, fatis

prudcnccr noftrislegumlatoiibus vi
lumfuit, vc fic abeorum prudentia,

6: authoritatc.non parum roboris &:

fomcnti, ci inccrprctacioni adduxif-

{e vidcamur , quam adfcribimus

lcxandro tertio ind, cckm elTes. -'.

(
' Cro cuios perfcAacogojeione ad*

huc£tpcrcft rcfolotf» vnius difBcul-

caci5,qusr.oricur cxvcif. quiavcr6:*

akcrius.ex vcr/ic.& tcftamcr!ra,-n

cnim confuctudincm ,qux huraana-

runiJcf?uni fojcnnicatcs circa cutDC-

ruth ccftium cbfcruac, canquam Ic-

21 DluinaMidner(am«rommusPooti'<

fex pro mortisrcmporcdunraxatim
probaaii^Cecund6m^ ncridram inter^

pretatiQnem,.cuK)&ptem ceftium nen

risquq fiuntcxtra mortis .Ttticulum,

non ctiam imptobauit.' Cum ncn mi
nus vnius quam altcrius tcftamcnii

vcriras, lcgis Diuino: vcrbis iofpc-

Qis, duotum tcftimonto probecur.

Rutfos^fi in orc duorum,vcJ tiiu ftar

omne verb»m,fccundiim lcgem IH-
uhiam, iuxca quam,rcftamenrorum
caulam, qua: in cxcrcma voJuncatc

faftaruerinr,Sijmmus Poncifcx iudi

cari,vulc, vcquid,vltra duocum, vci

trium tcftimoDinm , paroclii ctiam
praefenriaffl ncccftarid rcquiric in d.

vetfic. & ccftamcnca?

•17 Prioris difficulcatis folutionem

clnrc oftcndunr fupcriora
,
quibus,

cum rcccpa Dccflcrum conclufionc

diximus,Jcees humanas ,aliquando

pofle cx caufa ius Diumum liuiicare,

fcu intcrpretari, idqui circa ccftam^
torum probationcs meritb voluifte

prcpterpericulu falflcacis, quar alias

facilc comictipoflec, fihominisdc-

. fun6li voluntas,duorura , aur crium
aflcrtioriC concludcntci probarctur:

pon6,etit,ccAamcncaquxi:unc in vl

tima voluncate , cfdcin falfitatis po-^

licttlo fu^cficivideft » ea tatnen cdm
minorilb]cnnicatevaIerc,arquum,8^

iuHum, vifum cftjobinccftata;voltt*

tatis f^pcfaipius fucurx pcriculnm
prarcaucndum, ficut& in nnlicis te«

iiamcnto, cx caufa corftjcutum vi"

demusjVtduobus teftibu s v a Ica t,iux«

fa tcxtjn l.Lucius Xitios;8c ibi glo(^

vcrb. probarionibuSfiF. dc.ini1it>te^

iUm»' 0egIcf.ini. milicc£,& ibi Dec*
numcr. C. cod. iicul.(& dc foJ,en-

Eiratcin militis tcflamcnro rcjnifla,

in §.infra proximo diccmus^ cumia
mcn illud non magis quam pagaci

cuiusliber, falficacis pcriculo.ltibiAl

ceat. Quar^ ]egcsbumanfl?,t]U«etii|

in boccafu, nulla facla diflcrcntia

tcfflpotis» iAtegiamfoJcaoicacc exi -

gcbanc.
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gebant , meritb, generati Ecclena;

confuccudinefucrc fublata; , vcrum-
mus Poncifcx innuic in di^ . cap.

€iimc(rcsyibi, &kgentfdUEccUf^ ron-

fuituiiM /UMfcUurtftalUnum. Nam,cc*
{i gcncraliccr propcer falficacis pc-

ticuUim cuicanduxn in ccftamenco-

xucD caufa, iuris< Diuini tnccrprcca-

tio pro maiori numcro cefliumlc-

gictma cft, huic camen generali ra-

tioni fpccialis aliaprsualec pio ce-

ftamentis ^quxfiunc ccmpere mor-
tis ,-pceuc lup. dcclaraoimus , qua
infpc^a, lcges bumanx, prutcfta-

nicncis qua? cunc ccmporis fiunt, ge-

22crali Ecclena; confuecudinc func

abrogacx ,8^(10 in Hmili videmus^

gencralcm a:quicaccm , alia fpccia-

It, non fcmel euinci* nam, pada fec*

nati, & inuioJabiiicer cuflodiri, X-
quum& bonum ,gcncraliccr cd , I.

prim.tF.de pa^.l. prim. (F. de con-

ftic. pccun. SC camcn aliquando in

aliquibus cafibus.fpecialicer ^quum,
& bonum cft,vc non (cruentur, 6e

rcfcindancur , & hxc arquicas , illi

prarualcc tniure» vc in concradibus

geflis cum minoribus larHs palam
apparec K prim. cum coco cicuJ.

ff. de minorib. Sc in alijs conuen-

cionibus, quibus ,ius ciuilc propter

dolum, auc metum, auc quancun*

quc aliam caufam ,cft'cdutn fuum
dcncgauiCjVt in citul. Dc co quod
mct. cauf. &: in leg. iurifgcntium,

§ fiob malcficium, ft. dc pa£b. cfim

alijs, &, dcniquc,hanc gcncralisS^

(pecialis arquicatis dodrinam , cla-

re ponic text. in leg. bona fides, fF.

drpofic . U in lcg. cxigcndi, ad fin.

intr. dc procuracoribus , & tradic

Dcc in lcg. prim. numcr. duodcci-

mo cum Icqucnti ft. dc rcg. iur.

X>Jcc ver6 dubitarc licet, gcncraii

Ecclcfix coQ[uecudioc ordinarias tc«

fart, intt, 67
(lamentorQm folennicaccs cfrci nu-
merum teftium pocuilfe remitci,

quando Id particuiari alicuius po-
puli (latuco , aut confuccudine fie-

ri pofsic, vc cradunt Dodor. in leg.

cun^os populos
,

fup. ticul. prim.

& in leg. finon fpeciali, & inleg. H>

nal.intr.de ceClamenc. H purcjmis

relaciscradic Boer. dccif. pror*

fuppono illud,nu. 6. circa mcdium,
qu6d eft vcra £f communisfentcn-
tia, quod per Ibtutum , aut confue-
tudincm ciuitacis etiam recognof-

ccntis fupcriorcm poccfl diminui
folcnnicas numcri teflium in ccda-

mcncis a legtbus requifica. Cum au.^

tem in Hoftienfi cpHcopatu quae-

dam fpecialis obtincrct confueiu-
do, quxcontraria illi,quamfum-
nia cum rationc introdu^am , of-

cendimuSj eciam in teftamentisqux
temporc morcis fiebanc

, Ccpccm, veL
quinque ccftcs defiderabac , fecun- •

dum quod humanaru legu rigor pof
tulabac, eam merit6 improbacfum-
mus Pontifcx in did. cap. cum cf-

fcs,& cum probactooc duntaxacibi-

dcm prxfcripta , ceftamcnca, qux
fiunc m extrcma voiuncace , obler-

uaci, pt^cipic : quibus , prioris diffi-

cuicatis folucio manecexpedica.
Pro foluctone aucem poderioris

'^dicendum etic , fummum Pontifi-
ccm in ^i(k. capic. ciim cfles, non
damnare veluti lcgi Diuinar con-
crarias, lcges » fcu confuccudincm, •

qux gcneraliter quinquc, auc fep'

cem ceftcs in vlcitris voluntacibus
requirunc , quinpottus magis appro-
bac in ceftamentis , qux Hunc excra
morcis ccpus,dum folum & noroina-
tim loquitur de ijs qux fiunt tcmpo-
rc mortis : hoc igitur folum inrcn-
dit,iuris Diuini interprctationera,

ab hununislegumlatoribasinduda
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pro iiUmero ceftkitn vlcicnx vo-

.

luiMinsdirpofictooibas extcadcndo,

non adco iace fore latelligcndam, vi

ctiam & pariformiccr proccahacur ad

cas,qu^ tiunc ccmporc moccu^ cum
quibus , ex fup. nocaca ratione , rc-

mtfsi^ agi»9quum, fitbMiundl^

acprblndefuris Diaini incerpitdi-*

tio hic qaoqafc rumeiidA cftpropcer

falfitatis pcriculum euicandum, non
tamen cifdcm folcnnicacibus acci-

pienda, icn pocius oncranda, quibus

accipicur m ccftamenus ^ qu^ tiuoc

Oecra niortit atocttlimi t nie ali^s • fi

cirdem Coleiinifaiibttablc quoqa^ea
inMrprttatia acciperemr , hbcra tc

vcravoluncas; prcecempocisangur-

ti]s,mulcoticsc^cAupriuarccur. C(t

icaquc hic accus ceflandi , quocun-

que ccmporcfiat,magis, quam cxce-

li qui inccc viuos ceiebrancur,^eri^.

cuio faUtracis fubiaceac » acpromde
pro Ttti perfecca probacicmc maio-
xem (bleonicatem d^fidcraret » ecfi

tcmporc morcis fierec,noiieracom-

111 folennitatis obfcruantia relaxan-

dus, fed iiia fublaca , quf difticulcer

poterac adhiberi » in illius lociim ea

i ittbrogaca fnir>flunfti homini,to mdc-

cisarcicotec^iMitu , nonfolumex-
pedire,factllmRncft,fcdeciam vci-

lc,& ncceirarium, vc, fciliccc, vltra

duatum, vclcrium perfonaruni tcf-

ti monium, parochus inccreiTec: quid

cnim.moriencibus qui roocifciunt>

freqoencioa cft > qo^tm, pro^

jfiS paftoric deficlerafe»'tt habetc

fliBefentiam, vc tunc cemporicmtsi-

^e ncceifario paftu efuriencem paf-

cat animam? quis facilitis quam iHc

qui boni paftoris veftigia fcqui profi

tctur,ad morictis ouis vocc accurrecl

Munc vcro (icam facilis eft parocbi

pr^fentiat^ foKnicachKcquaniiimi
<:irca rcrom difpofitiooem , ems ce-

(kki^onio coi)fideiidao»«sitjGai,«oi-

iwunim Coro commidkA Sic igi-

dur pro vcilicace ipforum
,
qui in vl-

cimovicx ccmpore vlcimam volun-

tatem condunt , bL quia cciam cunc

cemporis, iiuius folcnnicacis cxccu-

tio>cacillima eft , vlcra duorum, vei

ctiomhoninum^propdj odaAAfitf'-
bytect pc«ftiiluuD,'iatts pic, 0cjbbi-

bricef,&-canqiiiiiii booi paftoris piitt

nus agens , Poncifcx deiiderauic io

di£^. cap. cam cftes» vcciioul. ^«c-
ftamenta.

Anautopte$bytcciloco,duoalij
ceftecpofiincinfcnutnifc,agunc pdft

alios Gooac ind»c»o4metoi noai»

x$.& lul. Clar.in d. §. tcftameotum»

qusft.57.nu. 3.Molin.demft.i.com.

craft. i. difputat. 133. col. 5*1. Va'
lafc. confulcac. 74. num. 10. com. i.

pro affirmaciuapacce comuncm fcn-

tcnciam tcfercns»& probans>U ex ea

iofcceos poft Mc^^jict ]ib.34lerac->

ceft: creacl. ao, oom» io U
pleni^cx nnm^.S^; qudd c]erici<e«

ftamcncum eciamadnon pia,quia le

gibus duncaxac canonicis, non fc;:u-

iaribus fubditus cft,c.£cclc(iafandq

Maria:, dc confticucion. cumibi no<
catiS) cum quatooc ceftibiii. fiimper

valcbit, quaii^ fdliBec i hoc modo,
doobof ceftibas io locu parochi fob-
rogatis ccftctur fccundumid» qood,
iurc canonico difpollcum excac in d.

cap. ciira cffcs, iuxta rcccpcam incec-

precacioncm de quafupri;Molin.ve
r6«quirecepcamquoque illam incer

.ptemionem& tnceUe^mprobaoit
'odd. c. cum eHcs , de feoccfitia ifta

^ multiim dubitat dL difpotttt. eol.

5x1. magifquc contrariam probac,
cx eo, qma clcrici , in ccrris fummo
Pontifici quoad lurifdiitioncm ccm
poralcm non fubdicis , ciuiiibus ac
patrtjs leeibus quoadteftamcnci: ib-

Jeooia aftnftivideaocor^coti^oad
oliajqoar ad uftamc&coia pcccioeor»

ftCOO'
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cdiUfadus. ^|U(K, ctfi quotd
haG,je\ttm ciotlibittJej^buc cfTcnc

cxcmpti , ex alio umcn rentcntiam

idim non probo : cum enini prazdi-

dam incerprccationem & intelleclu

ad d.ccuo} cilcsnon probauccimus,

qai altolenfti^ioeifbdi^tiim cap.ac-

•ci^mosstiecluidc cx iMerpccMciQ-

iMiltodsdiict«n.illaUoiicni proba-
rep,o{ruaius.Quibus,ni fa])imur,hu-

iusdecrctalis valdcdifficilis, & obf-

curar,cxplicationcm , abfolucam rc-

linquimus: cui crunc nonnullx qux*
Aiones addcd9,de quibus pofteapecr

oppQctiiiUi&&c«iniifr '-.'>..

Nanc pottqudm iucis canonici

ceitum valde difficilcm cxpiioii-

mus, alius Je iurc ciuili/c fc conue-

nicnccr oflcrc, niatcria, &: difBcuIca-

teinHgnis, ac varijs nolborum incer

prctacionibus xcUebris: hic cft cexc»

in l.fina1*G.<io4idciceiniatCvbl pto*

beci vidctur, fideic6nii(rQm,lincic-

IliuDi folcnnitate reiictum valecc»

& nuda tcftatoris voluncate pro>

baca,pcc iuramencum ab ha?rcde cxa
ccum, cxigi lcgitimcponc , cum ca-

mcn ex minus folenni voiuncacc nec
fideicfiuiiflitm deiMci» nocom Gt, ].

fi veriCM» 1*ex teftemettco^G. ilio d*
tul . dc fidcicommif. I. final. vcrdc.

fioal. C dc codiciM. fin. C*dc do-

nat.cauf. mort. cum alijsplcrifque,

c^uibus non raro aiJmonemur,quam-

libct vlcimam voIunracem,non, nili

fcMe^ auc quinquc ccilibusadbibi-

/idcicommir.magis commiinitCKobr
tinuic loannis intcIlcAusqucm ie«

fcrc & fcquicut glolTa ibi in vcrbo,

fubirc, in vcrfic. Tu djcquarto roo-

do, & in §. hnal. in glof.final. vec-

ficul. Dic crg6,inftic. dc fideicom-

mif. bwrcdic. it» fcilicee, illetetc;

procedec exeo.qala boeces » de rcli-

^insflCC0|tt»Jiegaiiit» viidd»itpp«

fiea coi^ficcatnri fed in minof- felen*

ni ceftamento rcli^um dicat,'in pz«
nam mendacij non hocilliproderit|

quo magisa foIutioneexcufctur:qua

ic^uram ad d'i(k. 1. fin. nocabilcni

& folencem dixic ibi Bart. oumcr.
A.flcplanbDCexomac laf nuo^er. 5^

oam fi^quetKibu <| J^cnef.conimit*
imn tradens numer. 15. & fi;e-

qucntifsimoDodorum calculopro-
oatuminccllcdum efTc, fcripfic Co«
uar. in cap. indicancc , numcr. i. de
tcftament. commuucm cradit & fc-

quicur Micbael Cralfusiii ]ib.rcccp>

tar. fentfnc. §. teftamcnoim qu^ft.

.54.nom.s.a.

Sunc camenalij, quibusma^ispla

'

cuit, in di<fV. Icg. fin. idco fidcicom-
miflum minus lolcnnc dcbcri

, quia
id«nudxfidci hxrcdis commific cc-

ftator, & Doluit tcftari folcnnuer, vc^
.ccftrc glcf. in dift. %. fin^ 9l in dtft;

l.fin. vbiBtrt. oonier. iftamlec-

.toram, multbm commcndac» Kefle
communem,rradit ibi laf num. ij/

& alij vc pcr Mcncf. ibidcm numcr.
dccim. ccrc. Craif. di^. qua:ft. 54.
num. 10. ' •

^
Tettiatt>.pcJneipa1is interpreta-

fioeft quam tradldic Barc. in I, ne-
mopoteft, col. i. ff. de lcgar. i. vbi
inquir.quod in d. l.finaKnon fimpli-

ciccr m fidc bxredis,rclidum polbic

tcftacor, fcd infupcr, fidcm adimplc-
re, iia:rescipromific, vnd^folucrcce

.necoc, oon UQquim.eat teftamcn-

.co» fcd canqnim ex concraftu obJl-

|^s,argumenco 1. quidam ciim fi-

lium, ft. dchzrcd. inftir. & 1. Spa-
dbnem, § primo ff. dc cxcufation.

tutor. quam cciam inrerprcc^iiianc,

communcm tra4ic laf. indi^.^lcg.

fin. numec. decimo o&aoo. Alciat.

Iibr« pcim. paradox. capic. qoar-
to, lc verifsimum intelleftom dixic

]4fiic£iodiiti6g.fioa). oumcr. 17.
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qiii-tameD* quia Ktcfc coa^gttieii-

tem noD ptittaitylotBAU isieltoftai

ailhqrcr.

Sunt itaqucjomirsls alijs quaS rt-

tulic Mcnchac. dc fwcccfl. crcat. §.

vigefimo cexxio a numer. fccund.

ciim requencib; ipfe Muam «d*

dn.ui tramcr.- decim. cteshdS ptaf*

cjpax communicer reccpix in-

c6rpretatione$i ad. d. l.fina). Noftru

atitem intcr cas iudicium cft,qu6d,

primo loco relata.vera n6fit,vtpocc

qu^ nulloiurc probcturi nec litctas

texc. in d.i. fin.conneniaC) vbi,antc«

quim Tllmn - mcndacinm in bcrede
proponatur, cum ncceirchaberc, iu«

ra||ieniam fubire , luftinianus deter-

mmity quafi, ncccfsitas h^c , non ab

exirinfeco , hoc cft , proptcr vllum
mcndacium, fcd magis, ab incriofe*

cc,hoc cftji re ipfa hxrcdi obucniat:

JDenjque, in propolica rpecie, fidei*

commiffiim debcri, non propter hs-

tedis mcDdacinai » fed proptec vlti«

mx voluntatis obferuanciam , non
cbfcurc luftiaian. dcclaracin cota il

Ja 1. final. & in d» §. iinai. Inftic. de

fideicomiir. bxredit. prxfcrtim ibi,

irf litpgntivkimvtlmMt ttBatoHi^jidrt kt

nist^tdfiS^MiJk iD propofitafpe-

cie, hxres de^dcicdmmtlfoiacerro*
gacus, abinitio quidcm, rem ica ge-

Itam fateatur, fcd ad lcgis fubtilita-

tcm recurraCjCum nihilominiis te-

Bcri, exiftimo,ex d. 1. fln. & d. §. £n.

qu^ generalitet loquuntnr,8e.cornai

racio tami negantcna, qudmtab ini^

tio confitcntcni horrcdem c5prehca*

dic: Ncc Dobis mulcuffl nogotium fa

cefsLi diftas §.fin. in vcrf fin.vbi luf

ciQian. dum,hxrcdcm cogi,dixit,ca-

rumreffinxit,quo,iIic, poliquam nc-

gauit,fafluseftfad IcgisfubtiHt^Ccm

ffefiucrcas»«am ideo fi>rcifsis io dc-

gancci magisvcafiim propofuit Im*

pecacor^foiAkgem %«4«ai<qa«£re»

qucnter,& facili 4Ccidoot,fecrd

luic* ttiiomioum natoram , ad mcn»
dacium pronam eflc, cognouir, iux*

ti illud Rcgis PropbctJE , Pfalm.

115. Ego ^xi m txciffu nuo ^ omnu bom
mtnddx. ...

^ A]ioru|D iDterpretatio , quam £»•

cundo Icco retuiimuctduocopula^

tiue requiric,fcilicct,qa6dno]uif«

fct teftacortcftari foJcnnitcr ,& hx-

rcdis fidci rcm fimpliciter commi-
fiiTct. Scdquia nemo potcft faccie,

quin Icgcs in fuo ccftamento locum
habeant, 1. ncmo potcft, ff» delegac
prim. cum ulgarib. parum prode*
rii|qQ6dtcftator,fineiiiris folennt*

busvelit ceftari, ad hoc, vtita reli-

dum.habcac cffie^m ; atqae idco

prxfata intccprccacio , mihi vcia vi-

la non cft, & contra omnc lus , om-
nemque rationcm cfle, cxiftimajL

Ctafius dift.quarft. 54. DUfflcr. ao.,

Deceamprobac.d.l.fin. quaoquam
ibi probari , contcndat Mcncf. tbi«

dcm numer. dccimo (cxto induceos

diftum §. fin. Qu6 fir, vt ctfi mani-
feftc conftarec, ccftdtorcm , om-
ni iuris foIconiMte adhibica tcfta^

ci voIoiiTc > voci cgacD compoteoi
Don atticifle, aoc quia 000 potuii^

aot qoia legea igooraotc , iiihilo^

minus , rcli^um dcbcrctur, in fpc-

cie di&^ Icg« fin. quaa pofica pto*
ponemus.

2'5 Vlcimo loco tetulimus incerpre-

catioiicnBiicoIi id diOu leg. nemo
poteft, qui,dufnicripfit,rcli&m do*

Mri,qttia ita cum tcftatoro hastcs

uenerar, & flc fapic Dacoram.cooitii»

du$,vcrc fcripfiCjnam conftac,in cc-

ftamcnco ficri poffc concra^lu5,vt cft

comtnunis opinioper ^loflam vcr-

bo,a1icnum,iQ fio. & ibi Do&orc&in
l-haBrede&palacai §. fio«£ deccftam*
laf. poftH^RHir^tn 1. dua aitiiqoitts»

!

DMper. |*erai fcqueoc* Coci».codfcm
'

citul;
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Stcund,

titaK & plurimos reculit Tiraq. poft

Jcgcsconnubial. glof. 5. num. loi.

Pcralcain 1. cum rundus, num. 7.&
in I. fi Ticiojauc Scio> num. i. (?. dc
lcgac. 7» Cooar. in rubr. dc ccdam.

3. part. num. 17. Crairus in d. §. cc-

llamentumqu.Tft. 5 4. nuii). ai. Ga-
ma dccif. Lufican. ^^p.num.i. vbi&:

in num.4. poHalios concIudit,con-

craftus in ccftamcnto gcllos , ctiam

tedamcnto rcuocato^fcu quoquo mo
do irrito , rcuocari nunquim polTc,

& ica omncstcncrc cum Bart. colii-

git. diCt. num. 4 cx laf.in d\(k. I.fin.

num. 18. C. dc hdeicommir. quani

ctiamopinioncm,communcm ccda-

tiir Ripain d.I.ncmopoccft,Qum.54.

& fcquitur Dulac, Spmo in Spccul.

tcftam.in i.part.glol. rubr. num. r^.

Qua racionc idcm poft alios.qucs al

Jcgat, fcripHc Yalafc. dc donacionc
caufa mortis in ccQamcncoFa^apar
tcprxfcnrc & acctptantc,confultat;

61. num.7. tom. I.& idcmtraditdc
quibuslibct concra<^ibus in ccftamc'

to cclcbracis idcm Ganiadecif. 381.

num. 4. liccc nonnulli putaucrinc,

ka dcmum in tcftamcnto hcri poirc

contra^us , fi quoquo modo pcrti-

ncancada^m vlcim; vo]uncacis,vc

tcnucfunt Paul. Imol. & Arctin. in

d. I. I)a:rcdcspalamj§. fin. Alcx. Ri-
niinald. & laf num.6^.in d.I.cum an-

tiquitas,Marcus Ancon.in Auch.lioc

intcr Iibcros,nu. 77. C.dc tcftamcr.

Pcraltain d. l.ciim fundus,nu.7. &
jn I. Lucius.nura.z. ft* dc lcgac.i. bc

coramuncm tradit Spin. d. i. p glof.

rubr.num.ii.Sed contrarium plurcs

tcnuctunt, vt,fcilicct,contra(ft^us in

tcftamcnto vtilitcr fiant , fluc ad il-

Jud pcrtincanc, liuc non: & ica com-
munitcr pradicarijtcfratur Corn.in
diil.l.cumantiquicas, num. 5. & cx
alijs communcm rcfcit Spin . vbi

proximc*

part, tnit. "
6p

?5 C^od vcfoatiinctadhorumcon-
tra6);uum probationcm,magiscom-
munitcr obtinuit, cos duobustcfti-

bus fufficicccrprobari, vc poft Imol.

& alios ceftaturcommuncm Ripa in

d. l.nemo potcftjnum.^t.cradic Ca:-

pol. cauccl. iip. vbi caucclam cradit

pco lcgato miniis folcnnitcr rcli^lo,

Marc. Anton. in d. Auth. hoc inccr

Jibcros, nu. 78. & alios rcfctt laf. in

J. 4. num.ii. C. dc bonor.poflcf. fc-

cund. tabul. vbi, bc in d. 1. Ho. C. de
£dcicommif. Cxpolamallcgauic, in

cauccl. 1 77.quem in libro meo id tra

dcntem lcgo d. cautcl.1z9.jdem tra-

dit Dcc. conf. i96.incafu prnpoiiroi

column. fecund.paft mcd.vol.prim.

idcm dcniquc tradit Anton. aGa-
ma Lufitan. dccif. 175. numsr. dc-
cim. £^ icccum di£b. dccif. 3S1. nu-
nicr. quarc.Mi«hacl Craft. quialios

rcfcrc di€t' qua:ft. 54. numcr. vigcC-

ino primo,

Dc qua tamcn fcntcntia cgo intc-

rim valdc dubito, cum,ca ftantc,vi.;

deam, circa vltimx voluntatisdifpo
. fitioncs viara fraudibiis apcriri,facil

Jimcquc poflc cludi lcgcs onmcs,
quar, tochominumteftimonio hanc
viampr9cludi,dillgcntcr curarunr?
ctcnim,quid facilius cft,diccrc,duo-

runwjuc falfo rcftimonio probarc, a
tcfliatorc ccntum in teftamcntojcga
ti titulo fuiflc rcliila, quim, cadcm-
ccntum in rcftamcnco,(olenni ftipu-

lationc fuiflc promifla ? fi igirur, nc
pcr duosfortc tcftcs falfitas in tcfta-

mcntisfacilfccommittcrctur, maio-
rem numerumtcftmrn lcgcs dcfidc-

raucrunt, vt inquic luftinian.in diit.

Jcg. fin. cum alijsplcrifquc, profc-
(ko nc,&: coc lcguro {olcnnitatibus,

toi vigilijs,ac lucubrationibus
, ad-

inucntis^ & mortuorum voluntaci-
bus facilc fraus cadcm committa-
tUr, diccndum cric, quidquid in ccf-

tamcn-
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La .Cde Sacrofancii Bcckf*

tamcnto fir, proptct rationisidcoti-

caccm,non ni(i numero ccltiumin vl

tima volunutc icquinco poflc pro<

bari.

Pro quo illud notabilitcr facir,

qu6(i iuramencum concradui appoti

tumforcitur naturam cius
,
primor-

diaicm, ftcuci cx glof. vcrb. ex omni
caufa , vcrfic. final. in fin« in 1. ccrci

condiftiojft. fi ccrc. pctat. commu-
nitcr cHc rcccptum,pon:a]ios tradit

Couar. lib. j.variar. rcfolut. cap.17.

num. 5. in fin. argumento text. in I.

item vcniunt, §. cumpr?diximu$,fF.

dc pctic. hxrcdit. qua racionc idem
videtur dicendum in cafu dc quo lo

-

<]uimur»vt,fcilicct, contra^us inte-

ftamcnto gcfVus,codcm numcro tc-

(liumprobari dcbeat,quo5^ tcftame

tum probatur dc fui nacura primor-

dialu qua:cft:, vc in eo (cpccm tcftci

adhiDcancurtcum enim illud,dc pri-

* mxua fua natura & inftitucionc ita

indu6tum fit , vt fcpccm mco ccftes

adhibcancur, confcqucnscft,cam cf-

fe primordiaicm eiusnacura: atque

ita hanc fcntcnciam, vc verioie pro- .

bo, & ia cam (Iicct non ica cxplicct^

magis inClinac laf. in d. I. fin. num.
18. vbi tamcn facccur , concrariam

omncs tencrc , & idcm clarius prO"

batm d. I. nemo potcft,i. ledlur.nu-

mcr.2,i.& ti.&ibipoftalios Alciat.

numcr* 17.

g £x hac autem pofterlori fentcncia

vtilit^r infcrri potcft adleg.noftram

lib. 4. ordin. tit. 37. §. 3. mcip. £ a<

ditas, vbiponicur modus probandi

nominationcs ad cmphyccufim
,
qui

poftulac, vc quando aliqua nomina-

cio,in inftrumeco publico cdcinccur,

nulla dcinccps ccftibusprobari pof-

fic^prxterquam fi m ccftametonucu-

patiuo fiac, quod fi nulium publicum
inftrumcnrum de nominationc ali-

qua apparcac, tuoc ccibus ad mi^us

tcftibus,nominationem dcfefaOram

quifquis probaccpofsit: ica legia or-

dinat. vbi fup. Circa quod camcn^an

tcquam ad vltcriora progrcdiainur,

aducrtcndum erit, dc numcro tcftiii

ica cxpreftc dici in ord. antiqua lib.

4. ciiul. 65.§. cuius vcrba omnia
fubftantialia tranfcnpta iunt in no-
ua d. ticul. 37. §. ^.prarterverbumil-

lud, tres , quod eft in antiqua , nume-
rum tcftium adcmphyccutieam no-

tnmationemprobadam expreffe de-

ccrminans , quod verbum , in noua
ord. non repcricurzfcdid librarij,vcl

tvpographi incuria omiflum furfle,

iine dubio credcndum eft, quod ipfa

verborumcontcxtura in d.§. 3.pro-

pc fincmlacis oftendit,ibi, po</cr4 ono-

mcddo prouar por tejimunbas ao nenos ano'

wea^ao que dijjir Ibeferfeitainim ,antc v cr

ham, teRenmnbas^ pra:didum vcrbun),

treSj infcrtum eftm ord. antiqua dict.

tic. 63 §,2..pcft qucid,& proxinjcdi-

ftum, iubfcquiiur verbum,do m^Mo^,in

YCraque ord.cxprciruin,quoct didum
vcrbum omiflumin noua,Qumcrum
tcftium finc dubio rcfpjcic , &: dctcr-

minat.Hoc crgo pro conftanti habi-

to, dubium raodo crit.quando nomi
natio in ccftaroenco cclcbracur,(quo

cafu fcmper tcftibus probari poccft)

quot teftcs , cius probatio rcquirat:

ctcnim,fipriori,& communi fcntcn

tix ftandum cft: trium tcftimonio ea

probari,dicendum erit,quia,fcilicet,

noniinacio,fimpIicitcr fumpta, dc fui

natura , aftus luter viuos cft
, qui 6C

cxtratcftamcncum, &: irrcuocabili-

tcr fiCjVCprobacordin. d. cic. 37. §.

i.bL 2..S1C ica , nominacioncm , iure

communi atccnco adum inccr viuos

reputari.tradic Valafc. d.confultat,

6 1. num. 5. qui camen num. 11. vcr-

fic. & icacxpr.Tdidisjtradic, a Do-
doribus, 2i pcafticis

, magiseflc rc-

ccpcum, quod cmphyceutica oomi-
natio
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Secund,part, intt* jo
ratio, iurc noftro rcgio attcnto, ncc contraftus, in tcflamento gcftos ex-
cft ablolutc a(Xus intcr viuos,ncc vl

iinix voluntatiSjfcd intcr^vtrumque
njcdiam quandam & pcculiarcm ha
bctnaturam, iurc rcgio introduda,
qiiam probat in numcris (cqucnt. &
obitcr icpctii in conlultat. final. nu.
ij. in princip. d. tom. i. Sccundum
quam, fipiiori &conimuni {cntcn-
lix ftandum cftjnominntioncm,in tc

ftamcnto contentam, tribus tcftibus

probari pollc/prout illius natura rc-

quirii in d. §. 3. iunda fupcriori ad
cum animaducrflonc) ncccllariodi-

ccndum cnr. Si vcr6 poftcrior fcn-

Tcntia magis placeat, (qu? mihi ma-
gis placuit; diccnd?|m crit, nomina-
tioncni tcftamcnro contcntam, co-

dcmnumcro tcftiuin dfberc proba-
ri, quo tcftamcntum ipfdmj 5: hanc
fcnccnciamprobac lcx rcgia indid.

§ 3.faltemin cafu ,
quc nom natio

ficn, pcrmittitur,in tcftamentn nun
cupatiuo,quando aliqua, ir publica
fcriptura, fada apparcbat: Scdeifi
fiat in fcftamcnro, qu.indo nulia alia

antci lcnptura facla fuiffct, quo ca-

fu.extra tcftamcnturo fa6ba,tnbus,vt

dixi, tcftibusjpotcrat probari,adhuc
pluics teftcs dcfidciari.no dubic col

ligiturcx d. I. rcgia,in §.4.fcqucnti,

incip. & btm iifsi, vbi difponitur, nO'

n\inationcm,qu9, fi cxtra tcftampn-

tum ficrcr, irrtuocabilis clFcr, in tc-

ftamcnto fattam, rcuocato tcftaracn

tOi vcl quoquo niodo nullo, rcuoca-
lam, &: nullam rcdJi,qu3fi,nomina-
tio,q:ic fimplicitcr fumpca,a"n-us in-

tcr viuos cft, fi in tcftamcnto rtat.vl-

timx voluutatisnaturam/nduatjiiix

ta ca , quar dc iuramciito contraftui

appofito fup. diximus.

7 In hoc autcm,quatcnus dc rcucca
tionc dixinius, diiigentcr cft aducr-
tcndum, quod ordin. illa. iuris com-
muniscft corrcftoria:Yndc,adalio$

tcndcnda non cft, quos, ctiam rcuo-
cato, fcu irrito tcftam£nto,niliilomi

nus ftarc^lup. diximus cum commu-
ui fcntctiaratquc iJeo pi;tfata ordi-
nat. duntaxac in nominationcpro-
ccdccvtpotciuris communis corrc-
6toriaj quam ita traditJGam. qui
fpccialitatis rationcs cxpcndit d.dc-
cif. 173. num. 8. cum fcqucntib. &:

d. dccif. 33^. num. 4.

j8 Vndccgocolligcbam,qu6d fitcf-

tamctumnon rcuocctur, nccaliquo
inodo jnfirmrtur,nonunatio ipfa,dc

pcr fc rcuocari nonpofsit: tamccii

fubtilisnoftcr Eman. a Cofta in I. fi

cx cautionc, fallcnr. 11. num. 4. C.
dc non numcr. pccun. in contrariam
fcntctiara intcrprctetur di£lam lcg.

rcgiain in d § 3. titul.^^.inantiquis,

nunc cft §. 4.. d. titul. 37.dicatquc,id
cxdifl^ lcgisfcntentrainduci. Mo-
ucor, quia prafata lex rcgia , corrc-
ftoria cft , vt fup . notammus, vndc
ciim foluni lc.quatur incafuquoref-
tamcntum rcuocatur, fcu quoquo
modo annu]latur,ciusdccifio cxtcn-
di non dcbcc ad cafum.quo tcftamcn
tum fcmpcr ftat,&: vtilitcr valct, iux •

racclcbrcm, Sc vbiquc rcccpta s»Iof-

ix fcnrcntiam in Auth. quas a"dio-
'

nes, vcrb. cxcludancur,verfucm an
.

idcm, infr. hcc noftro citul. fed ma-
gisconucnit, cafum oinilIum,fubiu'
ns antiqui difpofitionc mancrc

, vc-

notatur in 1. commodiGime , tf. dc
'

Jibcr. &: pofth. & in 1. pracrpimus,
in fin. C. de aj pcUation, &: quanuis
cadera in omifto, qua:in cxprcfsij ca
fibus, ratio cfI'c,vidcatur,non ramcn
lcgiscorrc^torix cxtcntio,tcmcrc co
ccdcndacft: im6 ctfi in cafuomi/lb
darccur maior ratio,idem cfTct, vr,ef-

fc communcm & vcram conclufib-

ncm, & rcgula,tradic laf. in d.Auth.
^uasadioacsjnuoi. ai. &no$ dixi-
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Z/. I. C. deSacro/ancl. Ucchf,

irnis fup. m I. parc. §. num.4. vcrf. uis Molin.deHifpan. primogcn.lib

Vndc cum iuns. Dcniquc, cum lcx

rcgia in d. titul. 6j.§. i. in antiquis,

m nou. d. ticul. 57. §. i. rcgulam

pofucrit de nominaiioue non rcuo-

cnnda, quando.nominandi potcftas,

fimplicitcr datafuic: &: prafatamrc

gulam duntaxat limitaucric,in did,

§.J. alias 4. quando nominatio,tefta

mcto infcita cft, qnod rcuocatur,fcu

quoquo modo irritum fit,nil,rcgula

ftarc prohibct in cafu,quo, non rcpc

litur nuitaia,argumcnto 1. Sacimus,

C. dc tcftamcnc. &di£tx l.prarcipi-

nius, in fin. praifcrtim quod ctfi Co-

fta pucaucriCjCandcm in cafu omiffo,

dc quoagimus,racioncm cflc, quam
in cafu cxprcflo, in d. 1. rcgia, dmcr-

facanjcn cftc vidctur;nam maior ra-

tio poftulac, vt nominatio in tcftamc

to conccta rcuocccur
,
quocics ipfum

teftamcnrumrcuocacur,fcu alias in-

firmatur, quam,vt tcuocctur fubfifte

tc tcftamento, cx rcgula 1. ciim prtn-

cipalis, fF.dc rcgul. iur. & hancdc-

2p niqucfentcntiam probanc a contra-

rio fcnfu l.vnum cx £.imilia,in pcin-

cip. 2C l.cumpatcr,§.a filia,ff. dc lc-

gat.i. inquibus,is,cui data cftfacul-

tascligcndijcum morcrctur,fiuc cli-

gat in teftamcnto, vt in d. I. vnum
cx familia,fiuc intcr viuos, vt in d.§.

a filia, variarc, fcmpcr potcft : &: fa-

nc fupcrfluum ih illis luribus Icgc-

rctur,vcrbum, cum mortretur, nifi a c6-

. trario fcnfu fignificarct.quod fi facul

tascligcdi, fimplicitcr datacflct.no,

inquam , in mortis tcmpus collata,

tuncfafta fcmcl c!cftio,fiuc in tcfta-

mcnto ,fiuc intcr viuos, fvc vtraquc

lcx proponit^ rcuocari» nunqua pof-

fct: cui fcnfui couenic dccifio noftrx

ordinac.ind. lib. 4. cic.37. §.2.qui'

duncaxaclimicaca Ic?icur ind. §. 4.

quando ccftamcntum, in quo nomi-

iiatio fafta eft,aon fubfiftic. Et quaa-.

2. cap. 4. num.3^. vclic,clccVicncm,

in cafu dc quo agtmus , fi in vltima

voluntate fiat,aci mortcm vfquc, rc-

uocabilcmcflc, idquc cflc dc mentc

omnium Scribentiummd. 1. vnum
cx familia, 6i in d. I. Cum patcr, §. a

filia, & in 1. poft niorccm.Cdc fidci-

commif. & in omnibus locis vbi dc

hac matcria abcifdcm traftari loler,

mihi tamcn vcrius cft,qudd quomo-
docunqnc, alicui, nominandi facul-

tas, fimplicitcr daia fic,fiuc,inquam,

ca compctac cxccftamcnco, fiuc.cx

contracliiCneccnim communcm in-

terhac diffcrcntiam probamus, vc

poftmodum cnirclcatius cradcmus)

fcmpcr, mquam , quando nomman-
di facultas,timphcitcr data fiiit,nU'

hi vcrius cft,fa^lamelcflionctT!,tam

in tcftamcnto,quam in contraclu,rc

iiocari pcr fe.non poflc: Ncc quicqua

in contrariun^ flcdit Molina: indu-

£lio dc d. 1. cam pater,§.a filia, vbi,'

cogitat, idco lurifcofult.cafum pro-

poluiirc dcclc<Sionc fadainrcrvi-

uos, quia dc ca, qux fit in vltima vo-

lutate,nullum dubiuin efl^c potcrac,

quod variabilisfcmper cflct : quam
fanccogitationcm Molin.T

, prorfus

dcftruit tcxt. in d. 1. vnum cx fami->

lia, in princip.vbicafus cffingiturdc

clcilionc in teftamcnto fafta
, quan-

uis cumquoquctcxt. Valafc. conful-

tac. loi. num. 16. in princip. com.i,

fqua: cft final.tom.illiusjaccipiat in

cle^ionc fa^apcraclu inccr viuos,

ciim ramcn, iudicio mco, clarc lo-

quacur dc clc^^ione in rcftamcnto fa

fta,vtcx codcm patcc,pra:fcttini,ibi»

ei quem tUgitfruilr,i tejlamentofuo legjt^ 5C

clariiis in hne principij, ibi,<j( neutro

tejlatnciito pctitio competit y 6i clarifsjmc

ex §. rcqucnti,8c ita mciiusintclligic

Valafc. d. num. 16. poft mcdium,cu
ccxc. loqui dc ncminaticncU^la m

icfta-
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SemuUfMftJmu 71

ttftiiiieoto: qui ttni teix.dnvMtott ' placiuire, atqa^ idcux6eam cs^rer*

variabtlem crad4i,<}uaadoallaii da^

ttcft facultas cligcndi,c&ni morere*
tBT) nd dubie probac a coocrario fen

fn/prouc fup. nocauimui^ inuaiiabi-

lem reddi,(jcui (jmpliciterdaca eOcc

factiltas cljgcndi,iuxca noftram fcn-

toociainiquje cciam comprobacurez
Ijf qu^ proatiBiMMiiNif oomkiequi
ti, ex veriic. fed profef^o: ficoc idem
& codem modo probari» diximQS d^
nominarioDe faAa interTiaot ittd»

$.i(i]ia.

Hic vcroeric paululum infidcn*

dumicirca recepcifsimam noftrorfi

ieace&tiam, crpbp6aflfr«nttum«dif«

ierenfiam efle,&n competat eligeodi

faculcaf ex teftamcttto>an ex concraii>

Au: nam cc(i differcntiam iflam poft

alios confVantcr probcnc Molin. d.

iib. X. cap. 4. num. 35. Franciic. de

Cald. in commcnt.de nominac. cm«
• ph y t. qu9 ft. lo, nom. 9J, 6e Valafcf

cx pluribus comomnem tradeot»d*

Confiilttt.fin. num. 13. mihi camen
* conrrarium iure fuperius cft: & in

primis diffcrctiam hanc cxprcfli rc-

iccit Lufitana ord.in vtroqui ca(u,fi«

ue« ioquam,cliecndi faculras com.*

petat OK coafiaftu. ftie exteftamta«

CO) idom tus elle declaraos. tn lib. 4«

tic. 65. §. fin.io anciquis,hodiedift.

ticuK 37. §. final. ad qucm fane, mi«
ruro cft,non aduercidc Luntanum
lio(lrum,& bcnc cruditu virum Fran

cifc. dc Cald. d. quarft. lo.num. 84.

yhi , legem regiam,pra;fatam diffe*

scntiam non impugnare, contendi^

ci io §. I. qui hodieeft 1. did.cic $7,-

violcnco nimis intelleftu attributOt

& (vt cgoopinor) falfo, quatenusin
cerminis iDius §. ex nominaiiooe
iimplicicerfada, fcripnt, nomioaco»

ipfo iurc domioiu qa^i:faciu$ enim
ieTcriasoft,dififlrc»prcfiittm di&«
ifBiiaiB l.c[^ilaioii«i«aoftriciioii

Ih reiccifleutt anciqttos»qu4m rec£

tiores legum compilacorcs, vcrobi*-

quc in d. §. fin. aducrfus vnanimem
Scribemium fcholam,contcndcntc,

qu6d vbi noniinandi facultas com»
pccic cx tcftamcto, nonunatiu fcmcl

la^a reuooari 090 poceft
, prartcrf

.

tfilmlltltt^ldmm voluntace , vbi

vcidltemioapds>faculcas compecit
ex coocfadu,nominacio fa^a , ntil-

lics variari potcft, quoufquc ,nomi-
nans, lcu cligcns proccdat ad tradi«

lioncm, (cu cxccuCioncm cici^irnis

faftz: icaeft coocois Doctorum rt-

iblllMyvtt conftat ex CaldasU
lafc. Vbi fup.inquacamcu ca(ii«Mo<»

iiiy<<»i^Wiyg>' 3^* in.pciocip. ali-

r|uibns rclatis fcrip(it,ncn plurics,

fcd (cmcl tanium polic vaiiaii. Sed
vccunquciic

, prabtx diduidionis

communis racio cft,qoiavbi cx vlti-

nia.yolfin«ate compettt nbmioandi
lb<uka4oomi n ato^ftaiim ius quarcio

tur ^oon: fit»tinbi . oompetit cx ccn^
tra^u.

Scd profcftd prardicca diflinctio,

mihi iurc njonplaccc,qui,vecius cfic»

exiftimo, nominandi faculcacc Om-
plicib» coDceiTafquo cafu, commu«
nisloquitur«nam de cafu, qoo »no*
minandi faciiiusiciun metiooe mor
tis conccfTafuic , ftacim difrcremus)

cam in contraccu quim in ccfVamcn
^

co,nominacioncm ferac) factam va*

riari ounquam poircj nam ctd vbt cx.

contcactncompc^icbfc&icultts no^
minanidiydominium rei non qucra^
turnommaco ante etus traditioncm»

tamen vbi priraum nominauic iscui

daca cft nominandi faculcas,funccus-.

eft officio fuo, ncc co itcrum vti po-
ceric in nominaci pr£iudicium,cui.

ctfi dominiutt rei qnarlicom noo fuif

lcc ,.iits ttmcn ad ccm quarficnm t&
i^li^lpdtqttO^fiadvolMiiaii ini^ptM

.uari
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mri nS potetttJkuttquKrerctur, fi Daciis«ft» poftqnlio ifttioaes «lioi

noimiiaDt,ei fempropriam donarcc

ex proprioconcractu,ad cuius cradi<^

tioncm compcIlcrctur,iuxca l.nquis

argcncum , §. (in autcm , in i. Cod.

dcdonacion. a foitioci igicur nomi-
naciotii factx ftare compellctur , in

quamoScarric pcoprinsoomioatiot

nis aciiis* ftilleexqao noaiiiaiidi

facuItascompeat,ex qaotoomiiuto
ius qua:ri pocuic, luxta 1. quocies, C.
dc donar. qu(; fub mod. Acccdic bc il

lud, qu6d variacio cik odiofa,& idco

ciim cius facu/tas cxpteSi concciEi

noo fir,m dubioadmittenda noo eft»

fed pociiis tollcnda» deinent. vnic^

de rcnontiat. §• femel autem, inftic»

quib. ex cauf. manum. non lic. Iccm
vcrbumfimpliciccrprolatum.dc vna

cantum uicc incclligicur, vcrctcuni

cil, pcrl. boucs,§. hoc fcrmonc, £F.

deTerbor< ligoificar. Atqa£iu,reie«

Aa pr^dida diftereptia , magis pla*

cuic, quod indifFcrcnccr,tiVDiexc5

traftu, quacnvbi cx vlrima volunca-

tc compccit nominandi faculcas fim

plicitcr,nominacio fcmcl fa^a ma-
ncac inuariabilis: quodcciam (vcdi-

xi) placuic cxprc(U Lofitanis noftrii

legnm latoribuSf Ttiapparetia d.ttr.

|. fia^tuncto §1 1. in antiquis,j5e.

in noua lcgum compilatione d. tit.

57. §. final. iunfto §. ».

Vnde cefiabit labor doctifsimi

Valafci ind.confuJt. fin. num. 24.

cum fequenti,tom.t.'circiintcrpre«

cationem ^itix leg. rcgiz in d. §. t

J

fetfiille cam vclutin pcincipio alle«

gecj quihodie,vcdixi,eft§i.i9.fubd^;

cit. 37. folicicc quxrentis racioncra,

ob quam ordinac.ibi cradat,non pof-

fcreuocarinommacioncm fcmclfa-

ccam, vbi, nominandi fiicultas comes

pedtexoonttaccn: qobdilledaiDiji

dereffecontt& comimifiem lcniead

ciani,concri iacQoniiinM eflcpop^

rum rcfcn, resBUic, fcripfic.fc co*

gicafl'e,idc6 fic k lege regia fuific difr

pofitum, qu6d emphyccuns nomina'
cio [dc qua Icx loquicurj nec c(l om^
nino adtus vlcimac voluncacis , ncc
coDcra^tus, fed mcdiam inter vttii*

qttc viao) (onira eft^n ptopofico.ve«

i6,in vim vltima; voIuotatis»a lege

ccieri, vcfic variatiotollerecar,qnsB,

'

iurc cdiofa cft, d. cleoient. vnic. de
tcnuntiac. rcgul. quod fcmcl , dc rc«

gul. lur. lib. 6, did. §. fcmcl auccm

,

cum alijs dc quibusjpor Duea. tC"

gul. i53. Qua io re, un^, vir appri-

oi^ do^Sigraaicet lapfus e(lc,appa-

cet: naa «ocnacacam aAus»qoo ip-

fa nominacio fic , voluit accribue(e

aftui, ex qiio,nominandi faculrasda

tur,-quosccrccadus,cflcdiftin£los,fi:

diucrfos, rc ipfa paccc, ncc vaquarn
aAus,cx quo nominandi facultas c5-
pecir, mtxcaenacttcsr dicicor, fed aoc
ficin vlcima volunrace, deeftniefd
aftus vlrima; voluncacis, aut in cpn^
tra^u,& cftconcradus: ita loquun-
tur lcgo« , SC Do^orcs, Sc Ordinac.

leg.Vndccumptxdi^us Dodor ra-

'

ciooem qnssrac» ob^aam b d. §. c.

noii liceac, nomtnacionem variari«

qoandooominandi facolcaf compe-
tit ex eontradu , non beoe lioecci*

buic vlcimzvoluncatisnatura;, cum
qua, ipfa nominandi conccfsio,qua-

do cclebracur in concra^u, nihil c5«
mtme babec : Aut cciam dicerc vo^
hiicqaod fcripfit^ilicec, nonde no
mioandi conoefsiooe» (ed de ipU 00
mipfmPPe* quod vltimae vpkiotatia
nacuram afTumic

, quoad vicandam
variationcm: hoc , apcrto Marrc,
pugnac cumco, quod pauloanrcia
num.ij. tradider$t, & fccucus fuc«
rac, nerope, nominacioeem »quatfic
per aAnmj^cimas volonfiiiiit{ii|ott

;<HMnatwramafi990Ufi4fomiiiBi^& in*.

diftiii*

I
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(^indcj admonemvfque, wAtlMr mecio^e ffloriis prciaKBi oomp^tir.

Igm cUc, 1. 4. ff. dc adimcnd. Icgat^

quod quia dc viro conllaiuis &c ma-
, tur4 iudicij crcdcndum non cfl, tolc-

rabilius dicicur, cum, id quod de ip-

'ijinomii)acio|)«.€ogicauit di^, oua«
ail|i^nc)(upc,qu<ii htb^MiviaodS mts^

. di4«i;o4cojiaiiii9t«reoi)Craftiis,«CYl

timas voluQC4t.eSi^quod ^alibi tr4*
didcr^c, fciliccr, confultat. 61. num<
II. d. I. tora.labfquc prxuia cogita-

tioiie, iplinominandiconccfsionia"»

fctijpiidc; quodcctce,necregto ,ncc
OOtQOMiiii i|ire.V!iuiaqii4ffl cradicnnie

eft , idque faUem vel eKeooonftafii

1 quddfi caiisconcefsioiVlciaic voluaf

IfitU nacuram ha,btTct,quoad vitan*

dam vari.icioncm
, fruftra' Dodorcs

labor.ircnt m tradcnda differentia,.-

ax) compccat ida couccfsio cx con-»

t|tt/^»i|i|^iy^0iK voJuqtace ; qui'

UQtlAriiC-alifiifiwjbA laboraot, quia»^

ncmplataliit^SMoncianon vidccufv;

iuce probari , vc calis ^ exiftimo/

quddindi^. jej;c noftra.cxprcflc rc-

jjciatur , idem ius eilc definientc, in

d. §. finaJ. Hue nominaridt facultas

compecac ex cootraftui fiup ex cefta-^'

jilenco,acqueica,vaiiandtIicoiKiani,

^birAoniinaodi faculias topJicicer

eft ^onoefTa/eoiper aboegauic, vtin-

d. §. I. alias 1. aduerfus iteracas ele-

fi;ioncs, quas incafu contracius tra-

difdAc Molm. & communem dixit d.

. iib. cap. 4^ uum* 35. & miliefimas

ValiiC(ad.<Of)filte^ fini^ulBeft 10»..

< EftaoGBmoduercendum ,texc» lii;

d^ ]• oiim pater, §. a filia, ff. de legac'

quatcnus in eo fa£ta inter viuos

clcftio, & clcfto, titulo donationis

rc^ ttadita proponicur, nihilami-^

aus non valire, eledioAem ^docidft-»

tur .correftnm apndnos videri; pet

. regiam noflfaQfeCtrdiihd'. cicul. 37«-§»

I* vbi i»«laU »iu>fiiiiMidt '£mltnSt^

£•cem alicui donec, in quem ius fuu,

?[Uod in rc habct, tfansferat, ctfi vfu-

ruAum fibi rcfcruct, ad eam tamca

^
iam dcinccps alium non^inarc , n.oa

^-foterir..;

t^sm Vfirj^niYCs^uam pofsibile fic, iti'

.
•j^oosredlionem cuiccmus,& pco c6
l^minKfjlfiOm dicti §. i. duo cafus

' ^ruiicinprzfenticum iudiciodiilin

gucndi: primus eft,quando alicui da
ta cft poceftas«eIigcndi cum morcre"

^r;(ecundus, quondo alicui dac;^ cft

,
^oceftaSiiBligidt vfque ad morcis fwip

lisoipus^qui fane cafus > diuecfi.fupi^

vcvtriuC4figaificaciQeuidctcr ptp^
bac, liccc vtriufquc , vcciufdcm ra-

Cionis, & iuris,mcminerit Valafc. d.

Confult4t. Hn.cum. i^.vcrfic.fccun-

duscafus, & ica, vc diuccfotum , m«-
ininitillpmmlex regUd. cicuj. 37.

' in ptincip.dum vctiufqiie mcmiotr^
aicerD^iciua di^ione incecie^a: Yn*
dccum diucrn Hnc, nimirum , fidi-

uctlos aliquando cff»£lus produ»
cant, vt in i. non codicillum , Cod.
dc teflamcnc. in priaio crgo cafi^

qoancumcunque ele^orcjigac,^ in

cle^uin,rcm,& oipneinsXoumCjMfr
tcat?nibil6miniitvariabilis cft ele«

10, quicd cafustexc.d.§.afili;g&
hic caius,rcgia oidinat.non corrigi-

tur, difsimilisque cft ab eo, qui pro-
ponitur ind. § i. vr ftatimoftcpdc-
inusj atque idep fub rcgi^la pF.opp^Cji

|C^pr«cedf|)reprincip,iiM^ec^l(^^

J^r^pillins,lAfillrC4f .«ppcUar
.Jl^icnnialijs.

,
Quo fic,vcfi hodic alicui porcftgs

detur, vnum cx iibcris, qucin yoiuc->

nc, nomi^iandi cum n:xprc,rctur, fcu,

temppromprcis fu;t(ll>uius enini ofa-
twis%iijficici9tiBi4$flft» aoitliM^

ia vica, 2<:innoi«in»|»iniArem,^ pni

cim
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cimtransferflrlnihilominus talis no«
inioacio,ad moicts vfque tiiiipotfe*

nocabiiis rrit,iuxca d l. vnumcxfa-
miiia , & d. §. a filia > &: vcrobique

Scribcntes, & d. regiam ordinac. d*

titui. }7. inprincip.

Erit taroen «duertendamiquod in

proponto cafu > przfaca iuris traila*

tti>»vti]ii«titpro intenifurio medij
*

tediporis,quointcrim quandiu Viuit

clcftor, iurc fructur elcctus , ctfi illo

nonjinationcrcuocct, vtgloflafingu

laricer nocauic in d. §.a fiiia» vcrb.no

cffecIeAioQe,quod,gtolEioniina,plu

rSbuslati probat, acexornat Peralt»

ibt in rcpetit. cx num. \ 9. Ter(ic.an«

ncAitur alia,Mo]in. d. Iib. x.cap.4,

num. 31. vbitradit, id ipfum fcntirc

Paul. Canrcnr.& Kaphael.Cuman.
abcorclatos.

3^ In (ecundo vero caru,quand6,rci'

Ucettalicuidata eft poteftas, eligen*

.di ad niortis vfque icmpus} feo antd
mortis tempus,(vcriurquecniiD ora*

tionts fignifitatio idcm importat^fi

is cligat vit^ tcaiporc,& in clcctum,

omnc ius fuum tiasferac , vcl dcnicjf

quocunque ciculo rem ctadac ,elige-

reitctom noo poterit : qoicft catus

legis noftrsi in d. §. 1. qui faoi $.

inliis tctminis,&C in iftocafu dunta-

xatloquitur,fic enimait, Pormfeoj^

tinba poJtr de nomt*r ate 4 morte
, trafpaftr

emfuJivida^SCc. Vndcad priorcm ca-

fum,quihuic vaidedifsimiiise(l,ex-

tendi non debecafitiqno iure ^rre*
^o, praercfctmqutfdordfn.qu; doo*

rnm exprefl^ meminic, in d princip^

proximc przcedence quado rcgulam
pofuir.SC vnum tacuit in cxccotionc

fubicCta,altcru fub rcj^ula mancre,vi

fa cft voluific : ncc iioc immciito,

quandoquidcm vtriufque cafus di"

ttMlofatto diaeiaM^|0t fnadcat, ni
in pofteritlricMMWIiif^ct^igd-

. diB»u1i lagiy

^

iltndill*^

Inciric clcctor»atqnc idcirco fafta vi^

detur mortif mcntlo» vdibcraquan-
docunque nominandi faciilcas data-

imciligcrciur, idque in eicftons fa-

uorcm ^rcptcr inccrufurium mcdij

temporis: cui fauori cdm ipfe renun

tiai« pe(cit,*iaftta 1.cdmtem^us, vbfc

^ec. tradit^Cde regoUiir.oihil ia-'

pcdit, tum in vita irreuocabilicer nO-

minarc, U ita iuspodulabac: Noluif
tamcn ordin. noftra in d. titul. 57 §*-

j. vceciam in hac fpccie nominacto

vaierec irrcuojcabiiicer, praccerquam

fiinteruenircttorif tr&slatio; dcquar

ibi, idque propter maiori animi oc*-

libcrationem, ac iuris £iuotear,.qu€

'voluir.illi impertiri,cui Cic ampla fa'

cultas nominandi ad mortis vfque

tempus conccnafuic:& huiccafui fi«

milem duco ilium, dcquoagit Va-
lafc. in dicc. confulcac. loi. nemoe,
qnando alicoi altcrnatin^ data eft

cnlus digendi, qo6d, fciliccttvclia

vita, vel in tempore mortis cligCfO

pofsir^fcu qu6d tam in vita,quam in'

tcmporc mortiscligcrc pofsic:quani

conccfsionis formam fic incerprcca-

cur Valafc. ibidem,num. }z. yc, fci-

liccc^ pcrcam intclligocur concefla^

nominandi fiicultas tam peractnnr
intcrviuos irreuocabileni,qnlimptr

accum vlcim; voluntatis rcikoomH
lcm: atque ita,fi femel is nomiiiauir
pcracium interviuos irrcuocabiI5,

mancbic cleccio firma , & inuariabi-

JiSj^uia impletaeft altera pars aiter-

natiuan quod ctiam » ftantc legc ro-
gia tradic, quia cafus faic mixtus, in
ea omfflusvidctur: in qooMoliai
contradicir, qni in d* lib. i. cap. 4.
num. J4. vcrfic. In fccunda fpccie,

cafum hucarguiparac illi, quo fimpli

cicer dau c(r alicui uominandi ta-

cnlcas.

Sed milii neoccinf rcnfus plaoct,

^oinia^pnfGfii.iden voluifiecon*

ccdcn*
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SecunJ.

ccdcnicm in conccfsionc fic conccp •

td , vt nd monis Tfjui ttmpus nomitiare . ptf-

Jif , quoci in bac » n tm^iu fM» in.

iRortf nammm^fh , nam vtraque ora*

Kioa;qiic figni6cat, libcrani, quando-
cunc^ucnoniinandi fjculcatccnc co-
cciriin, atqu6 ita cum cadcm fit vtii'

tilque figniticatio,& in v traqur, cade

jucns patciuni , ncn incclligctur di-

ucrfiiQode.fcd magis vDifoi:miccr,vc

ineru6dicaiDus,cafum bunc nmilcm
cfle el , de quo agimus , 8c tpeftare ad
d. Icgcin regtam in d.$.t*

Injltcrovcro cafu non luffiis cfi:^

eligciead uicrtis vfquc ccmpjs ^fcu,

antc mortis ccn)pus,& fic,quandocu-

quc ipfc pfo iibuo voiucric , fcd ma-
gis, lufltisefteligerc, c6mmorere«
cur.sc lic , foJummodo mortis lero-

forc, prouc iufltis eft,ncn qnando ip- .

Ic vclic,pr*cisc dcbcccligcre: vnde^

.

cum proptcr hac tcmpons adicftio-

.

ncm , ck do morcis tcmporc , iit ius

quxfiium cx voluncacc iliius , qui dc-
.

cit ciigcndi poteftarem , inxtad. lcg.
.

Tnum cx fainilia ft de filcidia -

dc legac.;^. profcdd ncn poceric ance ^

fa^aclcflio ,ci
,
prxiudi<;io cfle, id"

quc fiuc rcm traJidcric, qu6quo titu-

lo cligcnsjfiucnoo; ncccnim pcr clc-

^ioncm, & cradicioncm quam fccic,

alijsqui iushabencex volacatecon«

Hkuencis, prstiudieare pocuit, vtin
«L$,4filiatcufush9ceft racio,necrc-

pcricuc corrcdlus pct Ord. noltrj oi ^
qua:ind. § r.Ioquttur in cafudifsi<T

mili, qucin fupr.i cxpli:uiraus. Ac-
cedic, quod clcdione pra'uccas,foor-

te.quoquc prructus cU'e poccft.vnde,

fi. nonhiifrec elcftos , altHm eligccec..

eleftor lemporc morcis fuae, quo eli-

.

gere, iuirus cft , I. tiliusfaiDllias

I)mi.i.ff. dc lcgat. i. & idcifco pra:»-.

matura clcfiio , fcu nomiQacio fufti-

,

rcri non dcbccin prciudicium illius, .

iqus tnaturo t/pppcc, tcpqcc,iaquam«.

pari/mst,

ab ipfoconccdcn!C,d^fij^naio Sc fta-

• tuto jfada rcpi ruui : U hxc cadcm
racio,qa6d,(ci Ucct4nhoc calu ,pcop

•

ter viuuiti cCmporc mcrcis.ptxiudi»

cium , nrn \'aleat incominucabilitet

clcflionispr iicnno, probatur md*
lcg. *>^un) patcr.§ h.TicdJatcm.m fin.

ft. dc lcgit. 1. in I g. v.xoccm .(j.

Scium mariium , dc Itg >c. 3. tcnot.

communicer Do^orcs in d.lcg.poft'

mortcm,C. de fidtfic6aiiC cz Moiin.
d.lib.t.c.4.nu.27.

13 Quscerceraciociim vimqtioqu^
hab?at ctijm,quado clt;^crc

,
qms ro-

^atuscft, dc omni^-o mccius ,f li lox

m huccafu iJcmccit diCon.ium:N^c

obftac iurafup.allcgata, qux fanc,ctn

refpondcaoc in calu cle^ionit6ici6-

dx dc peHona incetta cx ccttis, non
camcn conttatiom rcfpondiftent, (I'

dc omnino inccrtis Cdurrod S non cf-

fcnr piecatis tnruicu vocati,iuxca Bal-
di fcntcncia m li.i. pofl moric ) calus

proponcrctur, in qua Cpccic ciarc dc-
termintc regia noura Ord.ia d,tita].

3'7.in princip.cledtQit^ fiftam^b ha-*

bcotctacultdtem intepusmorciscol«*

lacam.variabiicmfcmpcr elle.
'

Qno fic, vt (i ccrt:i dcccrmin.ita

/itpcrfona,quam,quis rog.icus fitno-

minarccii.nicrcrctur.polsic.camvita

irreuocabilicer ooininare,quia, f:ili'

. cei,ctmortiiadiedio,n6alteguspr{
tcrqu4m ip^ns noaiinStis fao|ic rcf-

pi.citf.ciui(i(epcctiictenociace , iuvta

J.Titio ccntum.in pfincip, &qfi.r ibi

tradutur.ffidc c6dition.5c dcmoftcac

l.t.§ fiq. cu lcg. fcqiicci.ff.de donat-U

cu ccmpusjfl dc rcgui.iiir.iuvta l.pcn.

infr.de pa^.8e hlc ffbilc.probjt text»

sn d.I.poft n\orte, quem ica incclligtc

glof»ibt.in vcrb.rcfficucrc,in vcrf.vel

ibincn certae^Bald.Iaf & comuniccir

. Scribctfs ibide.fccunJu Goincl. I.17.

Taurinu.6.ia finc,&Mo'in.d lib.i.c

4.nu.i5.& Yablc.d.cofulMoa.

N siii.i8«*
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numcr.iS. qui ici intelliguntdivtam

leg po(l morcem
,
prociusconcordi*

cuiii d.l.vnum cx tamilia, & d. §. a fi-

Jia;&: vtrobicju^ pliirescx bcribcnti-

bus idccfuiirc, rctcrc MoJin.d.nu.itf.

Sed um dc his (atis , nc . longius

quam oportcai , ab infticuto noftro

digrcdi, vidcamur . Hxc tamcn qua:

dittii funt , a propofito noftrxdifpu-

lacionis alien,i, non vidcbuntur, fi lc«

^tor mcmineric, ca mc fciipfiire in

graciam fup. citati Barc. incclicftus,

qucm traJidit in d.lcg. ncmo potcft,

col.i.ff.dc lcgac.prim.ad d.l.fin.C- dc

ficlcicommill. vn Jc digrcfsi fuimus

ad nominaiionc: cmpnytcucicas in

tcftamcnto coccntas. £ius auicm in*

lcllcctum.vcrum circ,diximus ,dum
habct, in d. 1. Hn. rcliftum, ccfi m eo

nunerus ccAiumdchciac,valcrc,quu

naturam concra^lus allumpfic piop-

tcr piomifiirncm ,
quam , illc puca-

iiit,haercdc tcftat».n t\ cjflc dc re dan-

da legatario ; quanquam ?i hoc , du-

bio nv n carct, an, fciliccc, lcgacario,

pcfsit teftatot ft.'pulan. Cui,vcnul-

Jus locus rclinquatur, admonuit Cx-
pol. cautd. I ip- fin. vt hajrcs pto.

mittcrcc, & publicus nocarius>ab(cn-

cis lcgatarij nominc promifsioncm

acccptarct, vcl ipfcmct lcgatarius , fi

prxfcns fit. Nc c prxdictus Bartol.m-

tcllcclus ad d. I. final. quem in fc vc-

rum eircjdicimus, illifcnccntix con-

ctadtcit ,
quam aducrfus tcccptiofCt

vc vcriorcm fup. probauimus, quod^

fcilicctjccfi contra^us in teftamcnto

£ant irrcuocabilitcr, numcio tarocn

Ccfrium inccftamcnco rcquifico pro-

bari dcbcant . Nam ctfi id vcrum fit>

vbicuquc corumJe cotra&uum pro-

batio,pcf tcftcs ficri dcbec . cx fupri

nr tata racionc , non tamcn id impc-
dit, imo d cclfantc racionc.quam iup»

confideraui.nus, concludtr,qu6d voi

pct hxrcdis luramcnium , tci vciius

LA.tJe Sacro/anSi.Ecck/*

cxquiricur. eitjs aflcrcioDi omnin»
ftaudum fic : vel , fi lurare nolic ,

pro

conuictohabcacur I vc ind. 1. fin. C.

dc fideicommiir. Q^ocirca fupra ci-

catam Carpolla; cauicla,cui.c ucmucn
vciiem, & vcra forc, putabimui, ciini

hxredis prcniifsir,pcr ciufdcm iuca-

mentum probari,ccntcndttur.

16 Supra didtus igicur Barcoli incelle*

£tus,licec cx his vccus eftc
, videacur,

non camcn iiccrx ccxc. in d.l.fin.ccn-

ucniens apparec : vbi, difpoficionem.

de qua ibi , in vim fidcicommifsi va«

lcrc, nonauccmin vim concradlus»

apcrii lcgitur ; & idcm ncn minus
cxprcdc iegitur in d.§.final. Inftic.dd

fidcicommiilar. hzrcdit. vlcraquani

Quod iuftinianum , nouum ius con-
Kitutionefua induxiire,ex vtriufqua

loci fcrie conftat,cum camcncontra*
Aus in tcftamento gcftos , iam ancei
valcrc, tiadideric glolfaind.I. hxrc-
dcs paUm.§ final.tf dc ceftamenr. U.

ibi communicer Scribece5:idquc,&(i

numcrus cefttum inccftamenco nc-
ccftanus, non adeftec pro corum pro«
bacionc , iuxc^ crcbriorem fentcn*

liam , dc qua fupri»Qu6 fic, vc practa-

ca Barcoi. rnterprecacio , ccfi cani ia

fc vcram c(Tc, dixcrimu$,non tamcii

bene ac propriepr^dida? luftiniancf

confticuttoni adaptari, vidcatur.

17 Scd nihildminus fuftincnda erit»

Pro cuius expiicatione , ac prxcedc-
tium di£ficu!cacum rcfolutionc dice«

dum crir, difpoficionc dc qua in fpt<«

cic di^jc 1. final. non vc concra^tum»

fcd magis vt fidctcomidumvalercjac
vtcalc,hdcic6n)i(rario dcbcri,ccfi fi-

netcftibus rcli^ufuUrcc,quiaid,tcft4

cor,haricdis (idcicomific, qui, ica reli-

du adiiTiplercpcomific cxprefsc,vel

Cacite,vndc,fideicomifsiiquidccft,cC

vt caic debctur, dcbecur ramcptoptcr

h?rcdis promtfsionc. Qu^o fic,vt vcrti

(icadiccrc, cx pcomifiionc fua h^rcdo
obligact
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Seaind.part.imt» yj^

adfiJeicomrjifium folucdum ; quod dc co dacam:5c quoniam fihuiurmo

& ipfum, cljr;us apparcbic, (i propo

na:nus,h^rcdcm,poft obitum dcfun-

£ii, m:nusfolcnnia lcgaca , lcu fidci-

comniiiVj,fcicnccr foiucrc promiccc-

tcm lcgacaiijSjfcu fidcicommiirarijs,

nam cunc(]nc dubio cric,eum obpro
mifsioncm fuam fore cogcnduui ad
folutionc rclifti , cdi lcgibus nofub-

oixi,vc in j.fidcicomiirum.ff. dc con-

didbi.indcb.l.ncn dubiu,ycrfic. lllud

C.detcftamcn.l.i.vbig!oir.&: l.fi vc-

rtcas.C.de hdcicoaimilC&: l.fin.C^d

Jcg.Falcid.Ciim igicurfidcm fcictcr

Jcgacario datam dc Jcgato minusfo-

Jenni fohicndo adiraplcrc cogacur in

illis iuribus , fidcm ctiam dc codcro,

ceftatori datam, cum adimplcrc co-

gendum, luftinian.de nouo coftiiuic

in d.l.fin. CuiusconfticucioniSydubi-

candi racio pcoccnccariaparcc ingcs

crac , cum quia, promifsioncm h^rc-

disjCcftacori faii^ajlcgacario non pro-

dcflc, videbacur, pcopccr rtgulam, I.

l\ipulacio ifta.§. alccri .fF. dc vcrbo-

rum obligac.cranfcripcam in .§.a!cc'

ri.inftit.dc inuciJ.ftiuulac.cum cciam,

quia pa(^o nudc (fi rorcc iliud dunca*

>ac,ntjn ftipulaciointcrCcfsiirctjha:-

rcdcm non cfHcaciccr obligariadfi.

dcicomnMfliim miiuis folcnnc foluc''

dum , vidcb.itur , ciim padu nudum,
iurc ciuili non p.Trcrc ac1ioncm,con-

fVcc ex l.lucisg(.ntium§.igicut nuda,

& ibi communiccr Scribcnc. .fF.de

paft. quodcopiosc , & cicganccrcx-

plicac dc lure ciuiIi,Canonico,fic rc-

gio Caftcltx , nobilis , &: crudicus

Hifpanus Dom. Fcrdinand. a Mcn-
do9a,lib-5.difpucac.iur.ciuil.adcicuI.

fF.dc pa£i:.c.9. pcr cocu, vbi plurafci-

tu dignatradic dc originc,racionc,6£

. cfFc^tu pa£li nudi . His camen n5 ob-
Aacibus,luftinian. fanciuic in d.I.fin.

ha^rcdcmobligari ad fidcicomiftunt

folucndum propccr fidcm. ccftacori

di fidcs ahundc (pcr Quos foiCc,auC

tres ceftcs^ quam p.r ipfius hxrcuis

iuramcncum proban pollcc , dctun-
ftorum volucacibusfaificas facilc co-

inicccrccur, caufam huiufcc quarftio-

nis pcr folius harcdis luranuntuni

dc6niri
, c6fticuic,a]ias integrumcc-

ftium numccum , & luris lo cnnita-

ccm adcflc
,
oporcct , vc clarc lignifi-

cat Impctac. in coco di^x lcgis con-

ccxlu, prqfcrcim cx vcrfic-cum cnim
vlquc ad fin. Qui fic cxplicitus,mihi

vcrus , lam omnidifficulcaccccflan-

cc, didx lcgis Hnal. fci>fiiscfl'c vidc«

tur,&: liccra: conucnicns patcc cx ca-

piic lcgis
,
ibi,Si>if fcriptura (r pr^fcntis

tejltum fideicommi^o derthdo . Si cnun cc-

ftator llnc fciipcura &pr.xfcncia tc-

ftiucn fidcicomiflun^ dercliquic, co-
ram b(^rcdc reIiquifl'c,conijCiCur:igi-

cur fi coram hxrcdc dcreliquic, quis
dubicaCj hxrcdcm,fidcm fuam, ccfta-

coris voluncaci inccrpofuiflc?

Idcni prxrcrci conuincicur cx d.

§.finali,vbi quoddam commencum,
auc cciam cranrumptio cft d. I. fiiial.

ibi , Si b^res perfidia tentus
,
adimplere fidem,

recufut
,
quam cnim fidcm adimplcrc,

rccufarcc qui cam nuquam incerpo-
fucrac / auc, qua racionc, pcrfidia no-
taretur

,
qui fidcm non dcdcrat ? pri-

uatio.namqucjpr^fupponithabitum,

vt vulgarc cft, 1. dcccm ftipulacus .fF.

dc vcrb.obligac. §. fcruus aucc,inftir.

decaplc.diminuc. £c dcniquc ,fncin
rc clara diucius immorcmur ; cxpli-

citum mccllc^um
, qucmancea ve-

rum cfTc
,
probauimus, ad d. lcg. fi -

nal .proprium cflc, cocus fcrc conccx-

tusfllius Icg. & d, Hnal. cuicunque
lcgcnti, ac vcl mcdiocriccr incclli-

gentf ^non mcdiocritcr oftendec.

P R I M I .
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I. C. deSacro/ancl, BccUf,

SVMMARIA.

t ^nr^Raiunr etymolcgia verli^ Mllcs,

* iK,<3r Hifpaney Soldado.

A Afl/>riim tejiamenta ductus ttilibustalent, (f

4n rogttus illorumyntcefiarius ftt ? ^ mid!it-

rtm, teftem ejft^ pcjft^ cuni emmunni ftn-

tcnti*probdtur,

I
J^itur (U ratiuht

,
^uan in militum ufa-

mentisy legumfolennitus remittttur,& f
i'4

re id , duntaxat in militibus txifltntibus in

£aflrts,aut tn txptditione occupatisftt con-

Siitutum *. & quando alys
,
ijui tn caHris

vtr/antur,(f pnlites non funt , idem priui-

ligiun cotrpttat, iurt cenmuni , (f regto^

vfque adnum,6.

Tradiiur, quando milites , Aicantur txifltrc in

- cajlris , & quando in txptditiom vccufati,

ad bocy n iure militari teflari pofsint,

^ 7raditur,milita inaliquo oppidocommoran»

tes pr^fidy caufa,ttji limitanti milittsftns,

vulgh, Frontciros, non pojJc
,
minusfo-

Itnntttr ttsiari . (i dt niluttnacit

tciiantel

0 An
jf

qut innumeros miiitum retatt , regtjt

expenp IndtamnauigJttt, & qui ^miUti4

(aufat clafibus vcbttntnr , inrt militari li-

Hari popint tn via i

y Refoiuitury in Iiidiam nauigantiSt quandiu

uigant , iure militari tejLri non poffe: etji

tniliti^ caufa, ^ militandi animo gr<\^if'

<antur.

g Traditur, quanio proftSli de iondbntfuit IM-

litic caufa ,inciftMnt ^iurt mHitaripoJft

tejlari,

9 Traditur , ex quo temport , feculiitm cnHrenfe

acquiti pofstt.

10 ^tt quodjiltusfamiliat, mtlttue cauja acquiji-'

utt antequam in albo mtlitumfcriptut ejfet,

ji mortt pr^utntus , ad mtlitiam non perut^

niat.pecuUj rasirenfts iure cenfedfur t

11 Traditur , acquiftta in nauigationt , a prafee"

tis ttyfcribis nautum Ituiicarum ^
(ecnlij

It Proponitur q:uflio , an viilites qiii in heHo iiu

lufio rcrfjntur, iure milituri rejiuri pojsint'

-n illius niilitix caufa^ atquifit,t , pesuUj

caftfenfis fmt l Cr rejbluitur affirm^tiuej

nunifr,i6.

15 Proponitur quxslio , an clericatfni hgumfi.
leimitatibus tejiaripoft i & traduur.cU*

fuum , Dti nilirem dtci,& de miltteJacu'

li ad illum, vaUre argumentum, (ylcontrk,

'4 friuile^ium mtliiiSj ni creditoribusfoluere co^

gatur,vltraquamfactre pottJl,clertco etia

tompetit,

15 Priuilegtum extcutionis injlipendijt mifitum^

&redditiliis prabendarnm ,qualiterintel''

ligutur, tratlituf.

16 Clericus,& mileSf regulariter (rocuratorit of»

fciofungi nequeunC.

17 Donatio militis , < oncubin£ fa£la non vtdet, idc

inclericotraditur,

18 Traditur ex Jaf argumemum ie niVtte arnui

wato ad milii e militiit c*lt/litf etta in exor^
M

hitantibu^ procedere.

DeclarMur ex Abb. vtargumentum de vno mi*

litt ad alterum non procedat in cafibut dif-

Jimilem rationem babenttbut
, cuiufmudi efk

• publiCit colteda cafus^cutus clencut tmntnm

nis tjit tton verh n iles,

10 Rejoluitur, cdlejiis militix mithtm^cwn in ip^

fiut militi* expeditionty& cojliiiu verjatur,

iurt milttaripofe te{lari,&({e:laratur^qua^

io in expedttioney& confit^u ejfe , dicatuv,

Vt boc ptiuilegio vttpofit.

XI Traditur ^teHamentum ab ingrefuro monajte"

riumfaHum abfque Itgum J*)lhiitatibtts,nor{

vaUre.

Traditur^ Hierefotymam euntet per terras inji^

detium, religionis caufjffine Itguinfolcnni-

Utthus pojfs tejlari.

1 j Ttaditur , nulierem militiam exercentem, pri*

uilegi)s militum , in tejlamento , & alijt

frui.

Traditur,mutierem qux verfttur in caf?ris,tten

ex honefia cauft, tenuri nc» pcjfe iure mili''

tart,&ft in locobojiih fitfecusficx bottetlx

Miqua caufa illic urfetur,

ij Uulierp
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. Stcund,pnrt $.1.

^ f^lulier , fMic iu txHcltu verfitnr «x cuu/a Sold4do,qaaCiy foIiK d.-iCUS, hoc cft, Lu»
honcila^ iurtnuUuri tn loc9 bof}ili trslun po-

tcfi,dkodecim dmtorufa&A,milei tero^ non fo-

te{} ante contpUtum dtctmumquartufn annum,

^ complecus dicttur in^uaUl>et vltimi

pitrte, vt in pa^Mo.
,, , I

SECVNDi^PAllTIS

"
^ ' Dc teslament9 mllitts.

:(r->::^ V N C vcro^cjuoniaiu

hmus partis jnOmuu,
1 circa ccft.i nienionini

folcnniraics pancipa
iiicr vcrfacur, poftqui

iic illa, qur adfcpccm

ceftium probacione (pedat,cgimus,

huiusrci taiLODCS^tSc ditficulraces

flbfoluimus, cuucA^fcntcr anne^imos
de tcftamcncis , in quibus ca lcgu fo»

lcnniias, ac fcnccin viroruna tcftifica»

lio iurc rcmiuaclK '

j Ini er ca auccoi
»
qufa veruflius eil

militaris ccflamcnti priuilcgium, ab

co incipcrc, comodins «fl, iuxta Im-
peratonsdocumentum in.^^nngulo-

Turn vcr(ic. Comodius, Inftic.de rcr>

diuifPrius camcn (^quiadc milicibus

cl); agcndum ) adnotandum cnc, bu-

ju6 nominis racioncs,fcuetymoJogi-

as varias rcculifrc VJpian.in J.i.verii.''

sniles aucem.^.dc roiiic.tcftam. incer

quas magis ci afsccio, qux habct,ml-

lirc iici a num«ro, mi)lc>quafi, mil-'

lcil(nu&, quifqucdicatur, veiquia dc

inil]c,v nus ilrcnuus e]igcbacur,vc ibi

Dot. glofr. iinal. & ita interprctaiur

Lauicnt.Valj, qucm refcrt,&fcqui-

ciii Connan-lib.^.coramcnc.cap. j.in

princip.vel cciam,quia pfoReipubli-'

cx dcfcDtione , vnus ett inftar roille

aliorum hominu: cuiraciooi c6gruic

ca,quara cgo Hirpaootribuo vocabu

lc, miics> oaiiiquC) Hifpone dicicur^

Ijtano fcrmonc, fo Jado ,&: Hilpano,
folwdado.vc ijcjiritcncda ljtfia,L,u-

pud Lulicanos , vcl ilcn^pta li:cra O,
apud CaflctLnos , SoLliiiv} d;cacur,

quaii cplunbukclcctu&jc.:^ lo Pscipu-

blic^ dcfcnfioncac bcilipciicutiblub

cundis is lolus dacu& iiguiricccur: qua
Hifpani vocabuli ccymoiogiam alijs

onufsis piobac Pitharuui in tubric
Inflic.dc luilicar.cciVam.nu.iz.qucni

pcil hxc fciipca vidi. Policc ianc , SC

iiuius HiCpani vocabuli ciymologia,

aiiiidc fumi^abfquc alicutus liccro; ia

ccrpojicioncfeu dccracl;icnc,vc,fcili-

cctySoldjdo, dicacur, quaii, vc Sol pro
vniucrOc crcicura; coiifciuaiiooe a
Dco Opc.M3x.dai9 e{t,fic milc», quc
nos Hifpancdicimus,St>//W«>, l<.cipa-

biica:,pro ipiiusilacusconlcLuacionc

& augmcncojvc Sol, dacus incciliga-

cur,cx duobus diftionibus Hifpanis,

Sol,5^ dado,hac vna c6pjoCiZ2,Sutdado:

illoL'u,naquc,vircusCvtdc viris forcv<

bus Oforius aicbac lib.^.dc Rcgis in

fticutionc') concinccpacri^firraamc.

tum.Reipublicar vnmcrfarpropugna-

culu, ciuium libercacc
, cucdsimuque

inomnircru difcrinunc & calaini-

tatcpcrfugium : cuiconucnic IuHl-

nian. iinperacorin procmi. Inlbcuc.

vbi in iniciOj/mp«r4«ru,inquic,mj/e/i«-

ttm nonfeUim annis decorata ^fidctiain lc^i-

Ims oportet djfeannatam, rt rtruijue cemput (T

Mloru & pacis rede po^tt guLernAri.Q^iod

iimiJibus vcrbis repctic idcm Impc-
racor in initio ciculi, Cod. de luiliu^

Cod.confirni.

Vcver6miUce$, iinc calcs,qualcs

cxigtt hocnomcn, tniits , fccundu pr^«

didas etymoIogias,cos,iiugiiviriuto

quam mulcicudinc infigncs ciic,opor-

tcc, quia, vc Egc(ippus aic lib.5. c.2.4.

non ca numerus pluciu cdficicpugoa

i^ttam vircus paucoru:vnde oumerofa

«ilxum inultidinc k Gcdccnc ducc,

N } Vti
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LA,Cde Sacrofancl, Eccle/.

Dci oracuto dimifram legimus, pau- nu.164. lul. Clar. id .(.teftam.qaxft.

cis ad vi£toriam rclidis,quod& du
ccsalijpiudentcf tcccrunCjformido-

loij,namc]uc,obcirc,u)agis c]uam pro-

deiU in pugna,rotcnc Pr^ccrcajVC pri

Ui lcgio gau deac,arm igeros ciIc,opor-

tet,ncn auraca; milicia; milices,(ecu-

dum Cuman.inl.milcS}inpriiicip.fF.

de cc iudicac.Speculat. vcro in titul.

dcprocuratorc.§.t.num.ii.vcrncul.

lccmquodcd miics,gcncralitcr tra-

didit,milicum priuilcgia antiquis le»

gibus ccncc(l'a,iam hodie locum non
habcrc,quia hodicrni militcsnon ica

in niilitiam vocantur , accinguntur,

atque probantur, vt anciqui, quibus

priuilegia illacoccfTa fuerunti Sccu-

d^m quam (cnccntiam,ncc milcs ho-
dicjin cxpcdicionc,autca(lrisexiQcs>

priuilcgio minus folennitcr teftandi

frui,poirct: quod verum non cft, Ccd

priuilcgia milicumlcgibus conceda»

quarnon repcriuncur corrcdar,ftabijc

hodic:inccr quac iurc noflro frcquens

& potifsimum priuilegiumcft, quod
ad militarc teilamentum pcrcincc;

Condac cnim.miiicem, abfque ordi-

narijs lcgum folcnnitatibus legitimc

ceiUn polle,idqu6 Principalibus coa
ibcucioriibus caucum cflc, quibus li-

bcra ab omni luris roicnnicatc, cefta-

difacutcas.militibusdaca erac, prouc
habccur in d.l.i.fF- de ccilamccmilic.

vbi gloHa in verbo, nuda , incclligic,

dum camcn duobus ccftibusvoJuntas

probctur: & rcpccic in 1. miliccs. C.
cod.ciiul.quodciarcprobacur in l.Lu

cius Tiiius .fi^.codcm, ibi. luumetift
toc itd fubficutum efitjegitimis prohationibuM

oilendntur, ct ibi cciam glolfa noc.

Hos auicceftcSjCogacos cfre,opor-

tercjtcruit gloflapcr ccxt.ibi in I.Di

uus.ff.illo tiiul.dc ccftam.milit. &r in

d. 1. mi'iccs , quam fcquicur comunis
fcncccia cx Natta in rcpetit. I.hac c6-

fuJtifsima.§.cximpcttcao. C.dcccft.

5 8.nu.4. & Simonc dc Pr^tis in cradt.

dc incciprccat.vltimar.voluc. iib.}.in

tcrprcc t.dubicac.i.foiuc.S.ou.iy.Pi-

chard. in .§,plane ou.t. inflic.dc mi-

licar.ccflam. Molin.de iuftic.com. i.

crad.z.difpucac. i29.col.)ii. Scd bacc

communis, finc dubio nun craniic,fi«

quidc miiicibusdacu cft
, pofletcfta-

ri,quo modopofsint,& quo modo vt

lint,d.l.i.& .d.i. Lucius Titius, & in

princip.inftit.t11o titul.Sf pa(sim ali-

01 : Soiiimquc icgitimz probacioncs

rcquirun|ur in .d.l. LuciusTicius, &
flc cx,quibus, iure nacuraii,9£ huma-
no » rci vericascomimiccr Colcc pro-

bari. Nec ea verba, qua; habcncuc ia

.d.l.Diuus. & in .§. pianc, Inftic.illo

ticul. dc milic. Ccftam. ibi. conuocMts ad

boc boninihif,g\oSzm » & communcm
adco moucrcdcbui^Tcnc, vt, miiitum
iupreniaca volutacem quoquo modo
inucncam,non alias valcrc,pucarcnr,

qu.im fl rogicus ccftiu intcrc(rcc,coa-

tralibctaratcftandifacuiucem , mi-

licibusgcncralitec datam, & pafsim
rcpecita: prxfata, naque, vctba, noa
vc difpofitiua,(cu pcxccpciua, fcdpo-
cius vc rei gcfts narraciua protcrua-

tur,ac pioindc difpoflcioncm non in-

ducunc,vc dc narraciuis vccbis ccadic

glofl.ian i.vnic. Cquand.nonpcccr.
parc.pcccncib. accrefc. vbi plurcs rc-

icrc Ia(.nu.x^.Bart.in J.cxcac.nu.^.fF.

dc co quod mcc.cauf. ciim alijs quo-
sum fup. mcminimus in init. prim*

part. pauio poft princip. Vndc cotra

glo(rain,& communcm,Cuman.fcn-
cctia in d.I. Diuus, in flrida iuris diC-

putationc probabilior apparcbac,cra-

dcncis,in milicis tcftamcnco, ccfttum

rogicum n6 rcquiri pro forma, ic (b-

Jcnnitatcfcd duntaxac,quaccnus pro
vcricace probanda id ncccflarium (ic»

de qua,G alias vere conftcc,ceftameco

Bon obcric, tcftes non fuidc logatos;

ic*
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i6
• ita Cutnaii. cuiasfeibaierert Natca
d.§.cx irapcrfcfto,num.i64.puIcha ec

eicganiia vocans,& Cumnn. fcntcn-

-tiain,illo pr^rcriiiiHo^concra glofr.Sc

communcm probac Picbard.u.§ pla-

' %*a^ii&aiii.). qui umcn faxam ,
qu6d

« .'^AGCorCfcmciiciaai probare, vjdetur
• .l^ci cu ! . I . p a rt.tf . Noftravero ocd,iib.

4.titi)l.83 §.5. comuncmfentcnciam
fccutacft, lolumcjuc,rogitus (olcnni-

tateni n>ilitibusdimictic, quiin ipfo

VtxU) confliduccftancut, quo tcm-
.porc, JargitocuflB alUtagicur.vciDfe*

(cadeiMia.. Eamaucein commn*
4iemprobo , qnamcx Baucr. in .d. §.

pianc.nu. 5.rctcrc Ciar.vbi (up.qu^ft.

55.nu.5. ailcrcncciin miljcisceftamc

to mulicrcm,tcftcm cllc poflc,fcqui-

cur Molin.d.difputauii^.quod bL lc-

gc rcgia expccfscdifooilft^eft d. f.f

.

, Cdll^ltaqueidiniiMMii ccftOTi^

: .toiomobfetoatiofietiad ceftamenca

. jnilitum non elTc bbferuada5,qut fo-

Himacccnca iuris gcncium probatio-

ncjlcgittmc tcftatur, & fancnonHnc
iurisracionibus> huc miJuibuslicec,

'VC ait Imperacot in Umilitcs. C. de
iiftam.iiuliCi qnooiam eoriim imp^
iinc«8c fimplicuati confulendu erac,

iuxca d.l. x.Ceod.ticBt<c in ptiocip;

Inftic.cod.quos, arma majgis quam m
rafcirc,oporcct,prouclegislacorcxifti

mauic in i.Bn.m princ.C.de iur.dcii-

becan.ac pcoindc iuc^isoorancia il-

:ttiniiqnamJioeet,iiixciX ckmdcii^
^ebico^veffi&fiii aotem.Cde proba-

xio.).rcgulaeft,verric.fi filiusfamiltat

%6F.de iur.& £ack-ignor.l.i. C.eod.cic.

4
' Scd,cum ctiam mmeribus» & mu-
licribus, ius jgnorarc,fic pcrraiirum,

d.l. cumdc indcbico, vcci&c^^aucc*

U d.L tejsnla eft ,tneoMqWll»-
•ftamenut,inti«folcDitatet«iiBitiift

fatione videbancur icttinendjBltt

idemide ruftico diciyconoeiiien^

jBbot»cum niftidms»in^cn*

tix tpquiparctur. 1. f. quod adcau«
fam,vcr(ic.Rt lifcicti< .tf Je Scnacuf»

conL. Silan.queni taincn lcptcm, vel

ei&non inucntis, faltcm quinqiiccc-

ftibus, modis omnibus tclUii, lubcc

jImpecacot4ol.fiD.Cde tcftameot^dc

uqno infieridsagemnt»

Pr«teie4, non magit , extri expe-
dicionem, lcgum pericia miliccs pol-

lcnCjCum fcmpcr,cos pocius armoru
quim lictfraru vfumcxcrccrc , & fci-

rc»conuenicns fic, ac Rsipublica: cx-

.pediac,v t cxpericntia docec, 8t refer*

• tur in.d.l.fin*verfic. acmactenim , C<w
de iuc deliber. 1. mi)atet,C. de loc^Ci

cumfup.allegacis,quibusgeneralicery

milicibus permiftum cxtac, lcgcs ig-

norarc. & camcn foliim dcgctibus in

caftcis>auc in expcdicionc occupacis»

.«eftMacflitonimlblinitat remmalc*
;ghac 10 LmilicetijMcin l.pcnttlcC.do

teftaiii*milic. §.il)itatttem.§. fcd ha-
:&enus»lnftic.cod.citul.quod in prin-

cipiocituli , mcrico conftitucum c^Te

confticucionc fua,luftinianusprofica«

cur, & fcncc glofta in fup.didis lactt»'

cdmupiccc j^mb|b|in d-$. Sed ha-

.aepot, ifMliTtiiri iditio,ad Philip.

Dec.io l»insnofttum.fF. de regul.iur.

in verb.armata;, 8e refert luUCIar.iu
d.§.ceftamencu,quxft.i5.nu.4. Mich.
Craf.inlib.reccpc.fcncenc.§.ceftamc'-

tum,quzft.3.nu.3.nofter Valafccon-

.Xuk.i04.ou«9. U fequcci com. a. Nec
«ntin» » ratio £Mift||aiTer(atnc folnm
iiinttlicihiit^iniiwftac io caftrisim

liMfcyiMtlone funt occupaci,(ed etia

ioalijsquiin aho ]ocofuoc,qui,Iiccc

cxcra cxpcdicioncm finc, luftu camca
Principis id vcnic, pro cuius,&: Rei-
publiczfaluce, vbiq^ paracos, U prd-
pcotleft ethibeBCs Idqiex eocletum
fodditur.qood de co, quodio caftrit

acqiiifierunt,teftariqoidem,etfi fiJijW

familias fint , proptcr miliciam con*'^;

Mdn&CntiiiBClMUtamen iuris folcn-'

K 4 .
«i^itc»
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m'tarc,\t inprincip.lnftic, quib.non

c{lpcrnit(.h(:«ceUamcr>c.§. iilis «lucc,

-vcitic.reJ [cllaci.lnlhc.cic milir.cctla

n)ciu.3i: crailic rloirii.i. tn d.S.fcd h.i-

^cnus ,c6nuiniicr apprcbaca ibiUc,

vc adcricadilitio ad Doc; luisClar.&:

M icli. Craf. vbi tupr.num.^.fic i^icur

tani racionc iimpcrici^^quaiD fauocis,

fnilicibi!s,cxcira cxpedicioacm,priui-

]cgium (olennicacis remiirx vidcba-

tur c6ccdcnduni,(icuci, in ixpedictc^

nc, auc in cadns dc<^cncibus.

Q^aic pro cogcua rcrolucionc di-

ccndamcric,priuilcgium rcmiiraf fo-

Jcnniracis,iltis mcrico dacumci^ic.qui

ius iguoi afec, dumodo ex lcgicima.ac

nccclTaria Rcipublic? caufa pcricio-

zcsconluicrc non pocuiHcnc : idquc

opcimaracionc coQicutum fuic: cum
«nim lcx,coc adinucncisfoknnicati-

bus,non,hotninibus dacaoi libcrtatc

Tcftandi adimcrc^fcd potilLiscocu vo-

iuncacc$,omnibus improborumin(i-
<)ijs libcracas obfcruari , iocciidcrer,

nonnc, fi luda cx caufa.coc luris fcle*

'niaquis igncrarec , Sc cxcaufa ipli

Principi,ac RcipublicJB pcrutili,

&

jiccc(raria, do iilis a Icgam prudcnd-
l>us in(lrui,non po(fec,concraria dbL

ipii,&; nimisduca lcx videtctur, ciai-

bus Rcipubiic? vtilifsimis,ac «cccf-

'fatijSj& pro iplius falutc.millc difcri

jnina p.ilsis.abfquc vila culpa, tcfta-

mcnci taflioncm,c.Ttcris concc^raai*

prorciudcndo, dum ijs condicionibus

oncrac,quas,nec ipfis, fcirc, dacu cft,

ncc ab alijs pofiunt cdoccri , Princi-

pis,&: Rcipublica: c.iufa,vcroquc cuo
iiientc?Summa jgitur cu rationc mi-
litibus in cadris ,fcu in cxpcditiono

occupacis (olennicaccsciuilcs, Prin-

cipcs rcmifcrunc : nam iiccc eadc fit

domi,qua: in cailris, lcgu impcrici.a,

non canicn cadc fupcrcft vtrobiquo

facultas confuicndi , qui cnim cxtra

cxpeditioiic cft? hoajnes vbiquc in-

')Jcincl,Ecclef,

r.tnict,quos,lcgcsfcife,Jcges»pf^iu-

bci^t,ii^ pra.iuaiuct, L.ici'cs lacratif-

lii^.a:, ir.fradc icgib.l.Colimitioncs,

iuh.i,uL iiu-.&: tuct.ignoranc.cu alLjs:

bos '«'iLur cii nult s Faciic uoisit adi" .

rciiicrun) niagis iiucrcft,(nc talliias

foiCc comnnitacur,) (olcnDitaccsib-

ris Ciuiiis in iuo tcftaincnto rcquiu,

«quani rcniicci,vCaiids cx Impcratoie

Traiano iuri(confu]c.rcfc(c in d.leg.

Diuus,vcr(icNcc vlictu .ff. dc ccfta-

nurit.milic rcpcticiir in.§. Ncc vl-

ioru, iofcit. cod.iicul. Acmilcsquim
caftrisd cgit , quales,ni(i miliccs,ea-

dcm,qua ipk, ignoracia dctcDtos of«

fcndcc.'1-Iic iguui*,fi voJuntatcm, vl-

traid,quodlcx, &: tationaturatis ab
omnibus hominibiis pcftulat,proba.-

tam cxigaSjOuIitcm, (inc tcftamcnto

-vbiqueinucnics, namcas iuris adm-
iicciones ncc ipie ftuduit, ncc ab ali*

<]uo,qui (ciat,(circ,commode poceft.

^icque iniioc cafd)iummum lus,fuai

ma iniucia ciTcr , vc cft in prouerbiOb.

luris igitiir rationibus, & a?quitacr

valde conurnicfis crat, vt quo modo
velinc, &: quomodopofsint , militct

tcftarcctur
, quandiu in cxpedicioao

jfunCjCxtra cam vcr6, iurisfolcnnita-

tibus obfcru.'itis,vtconftituit impcr;
luftinian.antcrioru Prmcipum con-

ftitutioncs, ad illa tcpora reftringcns

pcr quar miliccs cllent in caftris, auc

incxpcditioDq,in d.l.militcs,3: in d-

princip.inftic.de miiitar.tcfl:am.&: ia

d.§.illis autcm, & in 1. ncquidam.C.
cod.titnl.clcgantcr cxplicat Vigl. in

d. princip. & m vci (icu 1. proptcr nt-

miam ifnpcritiara corum,in(iit. cod.

qui in >§. fc(^ucnci,nura.6. raticocni

tradidit.qua pocuit inoucri hiftniian.

vt vctus ius cnicndarct.

Et hqc ,quatccu$.id imperitia at-

tincr, impulfiuacft ratio i(huspriui-

Jcgij ; finalcm vero ftuirc
, rcor, vitir

Dcoisquc djfcnmen pro Prmcipis,ac

Reipu-
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RcipublivX falute militibus vbiquc
impcndcns,quani dcaiuin caufam,fi^

racioncmaJ iv.i'i:aris ceftamcncipri

uilcgia lurc conceira,confidcrauic,&:

cxprcfsic noua Icxnoftra rcgia iib.^.

.ci:uI.8^io prmcij>. Acquc ica,n6 tna
tanciim muicaris priuilegijincondc-

ilo ccftamcco raiio fuic,fcd dnaf,iuri<:,

fciliccc, impcricia , & (ufccpcum pro
Rcpublica.bcllj Jifcrimcn, vc tradic

Piclurd. in pnncip.ou.^. Sc ^.inflic^

dc milicnr.tcdam.

Y Qu6f:c,vc,ecli in miliciavcrfcn-

tur viri liccraci , & in caftns dccc-

danc, adinftar aliorum milicum,nnc

rolcnnitatibus iuris,vtiliccr ccftccur,

iicuci de prxGdc prouincio?, & legaco

in hoftiloco mcricncibus , Priucipa-

Jibus cuflttucionibiiscauciim cft.quia

cadcm cum militibus pcricula cxpc-
iiuDtur,l.fin.ff.dc milic.teftamcnc. 1.

Ynic.ft. dc boii. polTcf. cx ccftam. mi-
]ic.&: cradic gU lla in i. fcrinarios » in

prima (uiuc.infr. dc ccftamenc.miUc.

<iuam comuniter npprobacam dixic

Panf.confji. mcip. Ad rcCoIutionc

ruiri.x>.)ib.i. qucm rcfcrc lal. Clar.

ind.§. ceftamcncum quxft. ij.in fin.

& vcroquc rclaco Crall. cciam ind.

§. ccftamcniumt quarft.^. num« 6nal.

Ciicaquod tamcn aducrccdum c(l,

<](i6d ijs,qui,cum militcs non Hnc, m
c^dris vctfancur,ica dcmum,iure mi-

)icaci poifc tcftari conilicuticnibus

Piincipum conccfTum eft,n in.hofti-

co, id cft,in hoftiii loco, fcu hoftilico

deprchcndancur,&: illicdcccdant, vc

|n-cba&ur in d.l.final. tc in d.l.rnica,

acquc icjjdifForccia incer hos , & roi-

3itcs,in priuilcgio teftandi. circa duo
Tcrfatur : primum cft,quud milices^

cum m caftris lunc. auc in cxpedicio-

]>c,ctiam in amico, & patrio folo iu«

jc militari ccftiri pclfunc , hoc cnitn

lcgcs rcqtiirunc , quod in caftns (inc.

jiuc in cxpcditioQc, noa vcto quoi in

77

locohoftili miliciam cxcrc:anc .fc-

cundum ,
quod militis ccfiamcntum

itacondicum, qu.muis in caftri» non
moriacur.ncc in bcllo.fcd ad pacnnm
folum reucrfus, 5: domu lua dcccdac

incra annum, valcbit.l. quod coftitu-

,tum,l.rcftamcnca coruai
, J.quoJ di"

cicur.(f.dc militar.ceftamcnc. I.cx cc'

ftamcnto.C.^od. cuul. ord. iioftra d.

Jib.4.titul.8}.§.j.quod in honc fta,fju

caularjamilsionciDcelligicut, ( func

cnim multa gcnera mi(5ionum,vc cx
plicac Vlpia^in '.i.^.ignomini^.ft.de

ais qui not.mfam.Jnoo dc ca,qua! igf<

nominiar caufafit,d.I.ccftaincocaeo'

rum,tradic Prch.ird.iii §.fcd hadcnus
tium.pcnulc.inrur. dc mflic.ir.tcftain*

Ar ver6 tcftamcca illorum.quibus

Princi^>alibus Confticucionious Ipc^

cialicer cftindulcum, vc,cifi miiices

non finc,iucc milicari teftari,poGtnr,

ica demum ralcbunc (i in hoftili loco

condica ruciinc,ica vr, fi caftra (intin

Jocoamicoy iliic priuilcgio milic4ri

teftari neqiicanc huiufccmodi pcrfo"

Dar. Prarte rca ann i pr iui lcgio nd gau -

dcnt,Dec ahasccftamcnta valent cti£

in ioco hoftili fada , quam iliis illie

dcccdecibus,d.l. hn. d.l.vnic. Noftn
vero lcxtegiad.cicul.8).§ 8.in fin.po

fuic vnuiu vcrbum,quo ftiidlias cum
illis adum apparcc, aic cnfm.ica de-
mum illorumccftamenca valcrc.qu^

iure milicari in locu hoftiii fcccriiic,,

£ in pr.xlio occubanc,(ic cnim inquity

Mat os ttPiiHtntot ^MtfiZtrtm^ nioftrao tMt-^

d0t,liaio morrtrulo tlltt nn bat^lba, in quo
apparcc , quod nacurali murcc iftorii

tcftacorura inioco hoftili contingc-

cc.non eft cootcca, qu.n; iure commu"
Di £acis cft,vc ceftamcnca valcant,d.I.

iinal d.l.vnic.fcd iurc rcgio, vt ra-

lium pertonarum tcftamcca ftcnc, ia

ipfo bclli confli^Vu tcft«cores cadere^

oportcc, in quo a iure communt dif-

crcpat,& duraquidcmicx eft,fi ic.i,ve

fcript*
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L,\.CJi Sacro/ann, Eccle/,

fcrlpta tft, intclligenda cft.

y Nunc vcro pcr oppoitiinc vcnit,

vc i]ua!r.imus,qiiin.un miliccs,dican-

turtrtb in caftris,& quijin cxpcdicio-

nc o;cupati;nam,pjruni cft,(citc nos

niiliccs in caftris cxiftcntcs,& in cx-

pcditionc occupatos , lurc inilitari

polfc tcftari,!! non ctiafciainus, i]ua-

do Jn cafttis cxiftcrc dicatur, K qua-

do in cxpcditionc occupari. tc fanc,

quando incaftris cxiftcrc dicantiir,

lcircfacilc cft, dicuncur cnim exiftc-

rc in caftns ,
tjuando fixis in capo tc-

corijs,militcs in procindupcragunr,

fiuc idciicniac m Icco incunai ccr-

taminis, fiuecci.T,dum in ccrto quo-

Jibct itincris loco commorantur

:

luxta id.quod in facra pagina Icgicur

Exod.capijadfin.ibi. Proftiiisqui d« So-

cotb ((xfiramttatifunt in Etbdit^ & in c. fc-

qucnci in j^iinci[ lojnconfpedn cius ca'

{Ira ponetis fiipcr mare, & C.17.IQ princi-

^io iCaslrjtnetJtifunt in Rapbidim:cutn plc

rijqucalijs. Qji^ado auccm nii'ircsin

cxpcditionc occupari dicantur, non

ita peruium cft : lcd Ejgo attcnta hu-

lus vocabuli fignificationc, ac fubic-

€ta matcria, inquafumus.cxiftimoj

tunc propric militcs in cxpcditionc

occupacos dici ad hoc,vc iurc railita-

ri tcftari pofsint , quando cum cxcr-

citu itcr fjciiinr.

Vndc coI!igo,qu6d ftationatij mili

tcs,qui,inqiiain,in aliquaciuiiatc,fcu

oppidofunr,pr.x-fidij caufa,iurc mili-

tari teftati non pollunt.aductfiis Co-
nan.lib.?. commcnt. c.^.num.io. in

princip.gcncralitcr tiadcntcro,mili-

tibus quocunquc in loco fint, miiitiae

caufa,cciam fi Romc fint ad dcfcnfio-

ncm vrbis coilocati, &: difpofiti, fion

fotc ius militis dcncgandum. Cuius

crntrarium tcnct Vigiiusin .§. illis

autc tcniporibus.nu.^.inftit.dc mili-

lar.tcftam. &: illum fccuius Valafc.

confu]i.iC4.nu.i}.&fcqacnti,i^iom«

cotra Pctr. Aucndan.in fuo didiona-

rio H;fpano,Tcrb. caualleros, pag, 176.

& Zazium in trad. fubft.ccl.63c, ab
co reiacos,mcrit6quc cocra illos pro-

,
banda cft icntcntia ifta.-nam, quauis

qui in pra;fidio ad prouincix quicce

ftipcndijs militaribus aluntur , mili-

ccs quidcni fmr, & ftipcndia mcrcar»

non tamcn in caftris funt, ncc in cx-

pcditionc occiipati, vndcpriuilcgio

minusfolcnitcr tcftandi vti.non pof-

funt 1. penult. C. dc ccftamcct.milit»

cum (upradidis.&ldcrique dc fcnte-

cia ifta .npud ncs hodic dubitaccnrn

Hcct, quam nouc probauit ord. regia

d.titul.83.§.final. quarin antiquisnd

crat, nec dc hoc lcgcm rcgiamh&bc*

bamusartc ord.pra:dii^am.

Maior vcro dubitatio vcrfatur cir-

ca limitancos mibtes, qili , inquam,
prxfidij caufa m co oppido commo-
ratur, quod afsiduis hoftium oppug-
nationibus, & conflidlibus inquicte-

cur: eiufquc rcicaufa fxpc cxcant,ec

manus cu hoftibus confcranx , vc no*
firis militibus Africanis cum Mau-
ritanagentepcculiarc cft. Et inhis;

fccucus Connan. d.c.5. nu.io. probac

Pichard.d.^.illis autcm,nu.4. concra

Vigl.Sc alios,milicaris tcftameti pri-

uilegiuiii obtinere. Cxterum Viglij

fcntcntia tcnenda cft, in d.§. illis nu.

^.contrarium probantis,quam fcqui-

tur Valafc. d.cofult.io^.num.ii.qui

tamen ibinum.33. in iftis limitancis

inilitibus,quos vuIg6,Fronrr{rM,dici-

mus, contrarium inpraxi ccccptuni

cfl'e,anccit,de quo mihi noneonftaCi

ncc talis praxis , faltcm hodie
, apud

nos obtincbic poft ncuaord. d.citul.

S3>§.final.qua:pra:cedcncem fcnten*

tiam ctia in pr^di^is limitaneis mi-
litibus pro lcge ftatuic , & probauic

xquevt inalijs pra^^fidiarijs^de qui«

busfup. prarterquam fi inobfidione

fint, ycl in ipfo procinftu » ac pugnz
expcdi-
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drpeditiene ceftamentQtD &cercnc : redem inftituitticcepcilitibtts vcr6.
tunc natnqne , quoquo modo faftum

vaicrc, liUlli dujium ciV : cumcciani
tunc,vci gladiu in pu]ucrc,vcl m va-

gina, auc ciypco, lueris (anguine (uo

ffucilaDtibas ?.oIunta$ declacau» fta-»

bitts fic , vt mq-.iia Imperac. m l«miii*

tes,infr. deccrtam. miiic. Vbitamea
glolld.iuostcftos huius voluntatis cf-

lc, rcquu ic , cciam li non linc rogaci:

qu.injisalias rogicus tcftium rcqui-

ratur fccundii.ncommuncaitVt dicic

Corn.d.l. militcst Valaf&diCoiiGitt.

1e4.na.itf.8r Ai. & quft difcrepac Mo«
JioAfle iaft.d.difptit.ti9. col.) 1 1. pio*

pe fin. vbi , in bac cciam fpccic f.cip*

{Vydc voluncace conftarc d.b rcduo*

b.js tLfbbus rogacis , U omni cxccp-

. tionc maioiibus: fcd communiscit
teneda,(|uam & (i:cucaeftord. noftra

d:cui»I'S) §.s.exp(e^mditfer&iaiii
confticuciis interceftamencumautt*

ti > co li J ic um in cafl;ris»autm expedt*

. ti o n illud,quodm ipfo pugn^ c6-
i\i(i\x iic.

kc cetCc,non fulum obfcruan !um,

fca ic fumme iaudadum cric,cam ge-

neroii ac ftrcnui mi^tis ceftamctum»
omniqne ^ris fiittore , ac priuilcgio

bonoranJumitsverd milcs , vnus de

jriitle eric,aucecidm ilc millibus miil-

tis vnuscric,qui in ipfo cof idu, r.tn-

guinc luo in vagma,autcIypco cefla-

xiientum fcrtpivric:qaod an aliquibus

vnquamc6cigctic, bgo nefcio, vnum
lanecredotSe firmiccrcredo fem-
per^rc ia,icafie taudabi!iusccftacum«

hiic rft Dominus noftcr 1 £ S V S
Chriflrits, qoi in ipfo, cum aduerfario

nv>ftro,co«.[Iidlii, i quo coca falus no-
ftra depcndic , viclrici crucis /ladio,

m qua ipfc pepcn Jic,preciofo Ungui-
itr fuo , ciitilancj » in ucratilsima bu^
manitateruateftamentttm nond deCf.

' ccipfic, qu'^ vettti abrapfomeft, <e iii

'

•tUi»mHccfangeiinsfcai|uaaai||«3 *

& fidcJiccr huius cedatncnci lcgcs

condicitncs.non quidcmoncrofasJC
graucs,fcd lcucs &: fuaucs adiuiplca*

Cibusih^rcdicas Dci daca cft.,

g Q^iia vero (ingulis annis exboc ce«

'

iebetitmo^ Vlyfsipponenfi porcu ia
oniBntalero inUiatum plagam,cuni
magna milicu copia nauci proficif"

cuntur, fcicndum cnt, an hi milicrs,

io mari quandiu nauiganc, timulquc
ulium nauium vc^orc»,iurc milica-

riteftaripofsiiiK: nam nauarchos.&e
U trierarcbos claCsium* iure mitita*
ripofle ccftari,nulla dubiutioeft. U
oii.ncs deoique remigcs, 8: nauc«> ini

.

clafsibus miliccs funt, vc dicicur in K
vnica.ft.dc bon. polftf.cx ccftamcnc!,

milic. cxadiCpoftaiioaCorraf. in re*

petit.i.firaieftifiracrc,num.99.& 100.

lP«decondiA4ndeb-Coft.in LGalltu^
|.8e qttidii tanci>m,in i.patt.|inm.<A«

cum fequenci.fF*de libcc.fie poftb.ex« -

indeiotelligcos difHcile alioqum , 8r

cclebre laboleni rcf^ofum in 1. Scius

Sacurnintts.flr. ad*S.C. Trcbcl. quacer
nus in fpecie illius tcxt.valuic Archt'*

gobemicttittrdamteftamet^tumifillii

'

u poteftate nbn cKb^redato »nec ,Vc
oporcebachcrede mftituto: fequitQr
Mcnchac.lib.). dcfucccf. crcac.^.t^.

num.i4.& Francifc.dc Caidas in 1. Ci

curatorcm,verb.I^fis,nu.^i,vcrfic cx
cuius dccifioac, Cde in iaccgr.rcftic.

ttinor* vbi* argumenco dia« Lvriic;^

ptttl^ ante (cripfcrac * Uilitanos no-'

ftros, qui oauibus IndiciSydacesprx*

fictuncur, icem fcribas nauium «natta

U$,nauclcros,6c alios, militcs c6fen« '

dos elTc: &» quod in his nauigacioni-

bus acquirunc , caftrcnfc pecuiiu e.te.*

8e certc» dim conftec,eos , mi litcs cf

•

icyic iBHometos efferelacostac ccgijs -

expeofii icerfacere,iure milicari pot*-

iiiieftari^probari videturin I. cxco

isiimoct«Mfi inilir.icfttmctti^ vicf4 >

^uitti
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L,i.C.dt Saacfancl^ V.cckJ,

<iuam qno i f cuvlua^ cxpJicacioncm, cvtrccda- caufa, Cqu^^d & i. rur.'.,pcr-

lioac o.c-p ,;i intcliiguncur, quaiio-

quiiiciii piopciar.t .i.! DcMii ,cii )i lio-

P^iltus (n^uruluti» ; 6t. l.iuc fi dc ijs lo-

<j icrcniur,qui clalsibus vchijtur,nul-

Jiui altctius rc» graiia, quam ,cu lio-

Ibbus JimfCiiiuihvi ;icci<Jic iflis
, qui

fingiiiis aui.is c portu hoc f Uicnrcs

Iniuia» pccunc ,\W\ venturas In>.'icas

nauvscxp iX t ,vt pra:fi<iio fuo lucas,

in pc rcuni muchant , mircpi ic athr-

jnaTC.tos , iurc milicari ccftari pDiVc,

niiJit.s cnim funt,v^ in cxpcditions

occup.iti. Dc ij4 vcro dc qmbus agi-

jnus, ma^;s dubico : nam crfi militcs

dtcantut, & uai itcr aganc rcgijs cx-

pciilis, iuulti camcn,nontam milita'.

ns difcip;inx,qu.im mcccituiac eitcr

ccndjccauf.<,»ULiCnaujgant (vc expc-

ii'.ncia docct^ qui l^iic,ctfi in numc
• ros miiicumlint rclatf,(i camen,tales

cllc.cor.ftircnt.quijlndia petant ma-
gis propr!X rci quim publica: aiilitix

caufa.ccftamcntum,quod in tia fcce-

tLnt, ncnni.^folencvalcbit, nam.etft

fubnomiiic o\ilius, lnd;amprcficif-

cjtur.non tanicnco animoilluc pro-

£cifcuntur.

Qiiarc, circa talcs, ctjam dubicari

pocclt, an iulla conrcienci.i ftipendia

JrjcrcncuijVcdiiiiTquc mcrccdem,ac

ali.urnt.i, qua: inilitibus quandiu na-

iii|^ani,rcg»|s cxpcnlis afsignatur. Sci

Iicc,alijs iclinquamus,qui magis Rc-

gis intcncioncm protaJibuscxpcnfis

liritcxp:rci:quidcniiii, fi, quia Rcgis

inccrcft,KegniccJasin Indiababcrc,

quibuslihec illucproficifci volctibur,

tili non aniino nr,il»cis, co tamen iio-

nvincdcfcriptis, vclit, falicmtacici,

j>r.rdic1um viacicum,vclut inuitamc-

tum quodam longinquar tcrra: qua;-

jcn-iaJiConicibui ?

Pe alijs vciwCj,quos,conftittiic,In-

-^iam qu££crc principaliccr inilitis

ioii t qujliras non parum (i^.nif.< ahii^

\idccur Jjccuuiii ^ lurc miiiiari (vtbi«.

lipclic, luxta fupciicics tcf. lucio»

ncs : 8^ ita quidc piinia tacic V4dcb>a-

tur , ncqiie ia animo atihi rcfcdic , cu

h."eclctibcrcm qu j
pc ftquam fci :pfi,

jc maturies pcrlita cifpjicuii qirini-

no pr.tdiclaedinicflionis pars proxi-

tnc tiida,&: vcrius c(fc piicaui.cosom*

ncs, qui foJuut c pcrcu.m Indiam na-
uigaturi,quantumcunquc miliccs de>

rignaci,& iii albo dcrcrtpci,& iam mi-
licaria ftipcndia merctcs, acdcniquo
co aninio prrficifcacur , vt pc.ftquam

pcrucncrii.t ad lndos,iii bcUoverfcn-

tiit,ncn idjo camcn, quandiu vchun.

tur rauibus, iuic railicaiiponc tcfta-

ri. Ncc mc moucc, qu6d nauigantcs,

ad bcUum iam profcdi,&: in ipfa cx-
pediticnc lam occupaci eflc videtur,'

iuxta iuperiorcmexplicatione, vnde
tanquam qui iam in cxpeditionc cf-

fenc occopaii, turc mtlitari poftc tcf-

can vidcbatur:cogitaui,namque, eos,

dum DauigaCjin cxpcdicionc quidem
cftcoccupacos,oon tamcn ineacxpc-
ditionc,qua: bcUopeiagendo, prrxi-

jnc cxpcdjt.led pdtiiis in cxpcditionc

duntaxat ipfius itincris& itauigatio-

nis,cum autcdicimus,tniliccs,in cx"

pedicioncoccupatos,iurc militari te«

ftari poJfc,de ijs imc Uigimus , qui, in

expcditionebclji aucquptad bclJum,

immcdiatc ordinacaeft,occuf ancur,

videlicct,cum,iam patato cxcrcitu bc

inftru&o.cura ipfo cxeicicus duce,tri

bunis,cccurionibus,fign:f:ris,&alij$,

rci milicaii prxfc<f>i» magiftratibus,

ad bellum cum hofti^us incundum,
iluc tcrrqftrc,fiucnauaJc fic.proficifcu

cur:qu9 omniadcfunt m ijsdcquibus

loquincur, qiii^etn cum ducc, U altjs

magiftratibus.icer faciunt , duccs ta-

inen& ougiftratus jllo$,non ad rcm
belUeaaipicd gd ducea44$ * & rtdu-

eendas
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cen(JasnaucS;c6ftItutoscffc,vidcmu$4

Ex tjua rcroluticnc infcro,cos,qui,

vnuccunqucprofc^tibcUi caufa , in

ccrtum aliquclocumconcurrunC, vn

dc coailus,Cc forniatus cxcrcitus oin

nis^ad bcll u cxicc dcbcat , no gaudcrc

priuilcgio militari cir^a tcftamcti fo

Jcnitatcs, cxquo dc domibuS fuis pro

fccli funt,ttfi atmati ii militcs,& mi-

litaribus fttpcndijs acceptiSibclli cau

fa prcficifccrcutur.lcd cxquo, cxerci-

tus c loco il lo cxJt ad bcllu. cos cnim,

cxtunc in cxpcditionc belli cflcoccu

patos^intclligo: quandiu itaquctcduc

aJ locum , cx quo , paratus cxcrcuus,

»d bciium coficicndu ptofciluruscft,

tcs,eiulde rationis 6:iuris cflc c£[co,

cuius, & tegnicolasnoftros in India

jjauiganccs.cfTcjdicimusipcrlvla autc

rauigationc, cxtunc cciam incipicnc

ifti.mrcmilitari poflc teftari .cxquo

(vcdc illisdiximus) inca:pcrint,fof-

mato cxcrcitu irc ad bcllum,(iuc tcr-

ia,liuc mari tuc cat,& fiue iilud,tcrro

ftrfifiucnaualc bcllum.futurum Cc

.

Ncc vcr6,quod fcripfic CaidasPe-
" icira ind l.fi curatorc,vcpbo,larfis,nu.

50*vcrfi.Exquibus,vidcIicct.cflc pccu

lij caftrciis, acquifica in nauigatione.

})cr duccs nauium Indiaru,(cribas ca

ru,nautas,naucleros,& alios,quia mi-

Jiccs ccnfcndifunt,quidqua obftatfu-

pctiori rcfolutioni, quia noomni ic-

porc&: loco,quo,milcs pccuUu caftrc

lc potcft acquircrx:,poccrit,i'ure mili-

t.iri ficcrc icftamctunr.hoccnim, mi
liti licctin caftns vcrfanti,aut in cx-

pcditioncoccupaco ,vc conftac,illud

• vcro cciara cxcra caftra & cxpoditio-

ncacquiri,potcft ,cft cnim pcculmm
caftrenfc, vt dcfinitPompomus , in I.

caftrcnfc pcculium. fF.dc caftr.pccul.

qwod 1 parcutibusjvel cognacis.in mi
litia dcgcnti don.itum cft.vd.quodip

fc filiusfamiliasacquifiuit, quod,nifi

inilitarct,acquiiicurus non fuiflct.

£x quft dcHouionc coft«)C,n6 rcqiii

Seciini.farf, $,fi 79
ri,filiufamllias mijitc, enfe in caftris*

auc in cxpedicioncad hoc vc acquifl-

ca pcr cum, pccruUj caftreniGs finc, fed

rufficcrc ad hoc.H pcr.cum>ciiulo do*

f)ationis,aut alio acquirantur cccaflo

he niilitiz, quocunque ccpote. auc lo-

€0 acquifica proponariCur,im6 ctfi an
cequa milcs iicdum tamc luilicia; cau
fa.ad qua proficifci paracur , quidqua
ci,a notis , auc cofanguineis douccur,

chc abfque dubio caftrcfc pcculium»

vc probdcccx.in l.i- C.dc caftr.pecuU

Ijb.U.ibi.fcriilia ca^rtnji ctduntm mobiles,

• gux/unti in militintit^ putrc,vtl a tnatrt.aiyf*

propin^uiSttel aiiicis donatafmt , lulius

Paulusiiib.5.fcnc.ch.4.vcrf.filiusfami

lias , vbi peculium caftrenfc dcfinics,

inquit,C<t/7r<n/r autmpeckliu eii, quod in c4

drts acquiritur tielquod proficifcensiad milf*

tianifdatur.

Qnci quod opportunc fc fc offerc

it non conccmncnda nec vulgaris qu^-
ftio, an.fl ii anccquim ad deftinacarn

xnilicia perueniac^tnorcc pr^uccus flc,

»us& priuilcgium caftrenfis pcculij,

in rebns, milici^ caufadonacis rcfol-

uacur,caquanon fccuta caufa , ob qu«
dacac fuerunc/ U ran^du^bfa milii val»

de ic anceps vifa fuic decilio iftius

qua:ftionjs,qnam,a neroinc ca^am vi

di,ciim tamcn fi;pqucns,ca clfc pofsir,

t£ fpc£lccad maceria coliacionis dc
qua in rcgla Ordiu.lib.^.cicu.^?. §.7%

fic poft diucutna & ambigua cbgtca-

tione,inpartcmaffirmatiui,magisiii

clinO)nam,ctfi ance miliciam acquiii

ta,futurq milicias caufa,caftrchfc pc-

culium tinc,crnnccamen cum efFe^u^

nnilitia fecuca,ob cuiuscau(am,bcne-
iicium hoc caftrcnfis pcculij.Icx con-
ccfsicvnde , militia non fecuca,bene-

fieium,fcu priuilegium a legc dacum^'

non fubfiftcc. Cui ctia rci pracftac ar-

gumcntum,quod circa dotesdacasaa'
te nupcias,quf poftc^fccutae non fue-

ruc,refpodec lurifc.in l.ied ni(j,& inU
feq.ff.dc iur.doc VC iic/upcriorPaulV
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L.i.C deSacrofancl, BccUf,

Zi Impcratorisdcfinitio ,dum habcc, ftri.lndicarum naumm duccf.gubcr

dacum cuntt ad miliciajeiTc pcculitim

cai^rcn{c,li£ incciligcnLia,qu6d illud,

licecantc miiit^datum fucrir, pccu-

)iura quidc cailrcnic ()t,& pcculij ca-

(lie(is iurc ira^landum, dummodo is,

cui donacum fuic, in numeros rcfera*

tur,quia cx co temporcincipit,priui-

lcgio milicari gaudcrc, I. ex co ccpo-

rc.ft.dc mil.tcit. Ncc obftac l.pcn.ij-

lius cituli,qu9 (latim fcquitur, du aic,

Hliumtamilias, cingico^nfcflitn iufsu,

dccaCliefi pccuIio,pcne rc(lari,quod

vtiquc,dc teftamcntovalido intclligi»

lurifccnlulco par cft: Vndc,noftri,rc-

gulam dcduxciunt,ad plures alios ca

fus fpcdaniem, quod proximc cingc

dushabetur } ro iam cindo, quam,cx
pluribus ornac Tiraq.dc lcgib connu
bial.gl.i.ex num.i.cum multis fcq.&

Palat.Ruu.in rcpcc. tub.dcdona.inr.

vir.6: vxor.§ )8.cx nu.i. Quxcamcn

nacorci,fcribcp,&: alij, inhis nauiga-

cionibus acquirurcr nam non indc f<

quicur , huiufmodi pcrfonaf poUc fa-

ccrc rcftameniuni priuilcgio milica'

ri,ccfi illud.vctum fic: quod ego camc
non crcdo in ducibus nauiun>,& carii

du£lorib\is,fcrft>is,& alijs,rci nauticar

pra!fe£tis,& nauticx , auc alccrius rci

cauia nauigancibus,quos, ncc in mili

tia vcifari , nec n ilitixcaufa profici^

rci,conftat:vndc.pcculij caftrcnfis bc

ncficio,quod,miht]£datum cft
, gau-

dcrcncn dcbcnc,in rcbus,quas,in na-

uigacionc acquirunc.nec quas,a nocis

& propinquis,titulo donacionis accc

perut,ctfi nominatim cxprcftum fuif

iec,vt in pccuIiocaftrenfihabcrcc,ve-

ritatcmcnim militia ,hac in rcfpcda

inus,non,quod quis6nxic,iuxta lunf-

confulci rcfpon(um,inl.{i fotcc.fF.dc

caftr.pccul.

generalis di Hnitio.Vjglio noplacuit, tricadhucnon fruftraqu^rcndum,

in 5>.fca cdl quis.nu.^.dc mil.tcft. no, ^ fquandoqufdcra dc pcculio caftrcnfi,

& dc ccftamcnco m.ilicari, fermoncu)jnquain,obft.ic prxccdcnti refolucio-

ni illud Papiniani rc^pofum, ctcnim

fiiiusfamilias dc quo ibi, cqueftn mi,

licin.prrponitui cxornatus , & in co-

mitacu Ptincipum rctentus,& cingi

confcftim iMfius,vtproindc,mea ma-
gisfcntcntiara quam contrariam pto

bcc ibi Papinianns,qui,concurrcnti-

bus illis ,poircfiiiufamilias tcftari dc

caftrcnfi pcculio,docuit,quafi, vbi dc

eircnc.non poilcccaftrcnfis peculij iu<

refrui.

Vcvcroad propofirum redeamus,

apparct, no omni tcporc,& loco, quo,

pcculium caftrenfc acquiri poreft,c6

pctcrc milicarisccftamcci priuilcgiu,

cum illudjin milicia, &ance,& poft

mifsioncm dari pcfsic,hoc vcro non,

oifi in caftris,& in cxpcdicione:vnde,

lam apparcbit, nobifcum ncn
j
ugna-

rcquod fcripfic Cald.in d.vcrb.lxfis,

nu.90.verC.cx quibus,caftrcnfc,vidc-

licccpcculiumcirc, quod JLufitani n»

iiifticuimus^an bispriuilegijs,illi ctia

milices vcantur,qui vcifaucur in bcl-

lo iniufto?iniuftumcnim,quandoque

furcipicur bcllum,quod,vidcl)cet,iu-

fia caufa ncn fouet, vltraquam cttam
dcbcc pr^ccdereauthnritaspiincipis,

illud indiccncis, vc iuftc c6ntittacur

:

dc quo,per Barc. in l.hcftcs ,num.i4.

ff. dc capciu. & poftlimin.rcuerf.pcr

glofl'.Barc.& Dcdlor.in l.cxhoc iure.

ff.de iuftir.& lur.Ioan.Andr & Dodt.

incap. t. dchomicid. lib. 6. & pratcr

alios,lare pcr Alphonfum dc Caftr.

de mfta ho-rctic. punic. Iib i. cap. 14*

Couarruu.in regul.pcccacum. i.parc*

§ 9.cum fequcntijdc rcgulis iuris,Iib.

fcxto. lllud autem,dubitationcm fa-

cit in propofita qua:ftione
, quod cam

qui in innifto,quam qui , in lufto bei'

]o vcrfacur, aiiles cft , & rci bcilic^
incumbit, in caftris,& in cxpcdicio-
iic,pro Republica fua

y
acquc illc ^ ac

hic
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Sfcund. part.

hic occup>atur,vnde vldcturi eirdem

priuiicgij)' bclii ,xque gaudcrc , dc-

bcic,qui, pro Rcpublica fua, xqualia

pcncula in bcllocxpcriuntur ,arg.]«

viuc.tf.dc bon. pclF. cx tcftam. milir.

prartcrqudm quod vcrba Icgis»admi->

Juesomiiesgcncralia runc,Dec vlla

quoad propoljcu rcpcricur diftindio

jntcr cum.qui in iulto , & eum qui iti

ioiufto bello, milicio: nomcn dcdic,

vnde vi(kcur,gcncralia,6^gcncraliccr

datajcgum bcncticia .gcncraliccr ia

omnibus focc intciligCnda, iuxta vul

garcs tradicioncs: & quia bcne^icia

princi[ um quani pkniisime funt m-
tcrprctan Ja,iuxtai.fin. 17. dc corlHr.

Princjp.Dcniqjc ad militcm,qui,lc-

gum ignorantiacxcufatur ,qucmquc
arnia magis qukm lura fcirc

,
oportc^

rc,iurc ipfo cauctur in l.fin.C.de iuro

delib.ob qua ccia caufam , ordinariz

]cgumroIcnitates,in liliustcftameto

rclaxantur , vc fi pra explicuimus > ad

ta!c, inquam, Sc til iuftc, ac lcgicimi^

]cgumpcritia? cxperccm milicem no
fpcdac inquircrc, acfcirCi bcUu.quod

iiauac,quodque Principis indictionc

inouecur,iu(lu,iniuftumL:c fccundum
lcgcs (it,&,ft iniudum, foric i^llud cfl:,

ki»a]ijs,pcncs quos, huiufcc rci impc-
iiFj& (ciecia cft, non ignaro miluific

iuno parcre,eric iiv putandum,quoml
niis,milit arta iura , iibi vcndiccc^qui,

nulicacc opcram,a:quc nauac,& cum
codcm,vica: difcrimmc, ac nauarct, ii

bcllum iuftc committcrctur.
Pro contraria vcr6parce,illud,ma ij Catcrum ,potiora .npparcht fun

Fo

fF.foJ.matr.ncc dcbcnr,ex co,c6modu
reporcarc, quod, inique gcrunt, luxta

vulgarcs cradirioncc . Dubiu vcro no
cft,in legcm comittcrc cum, qui, vcr-
ba legis amplcnu s , coira lcgisnititur

voluntatcm,vtinquiunt Injpp.ii) l.no

dubiumyinfr.de Icgib.quocirca, inili-

una priuilcgia,'cgibus &: priricipum
conftitutionibus indulta,nm cebcnt:
intclJigi,ijs clargita,qui,ctn vcrba lc-

gi$ cis conueniant.quia roilitcs iunr,

& in procinitu vetlantur ,id lamcn,
apcrtc ir.oliuntur contralcgis vcluu-
tatem^quq quidcm,beJlo, cui jnfiftuc,

ccrtilsime rc(iftic,vtpotc,quodno iu-
ris,fcd potius iniurix cauf.i infcratur.

Vnde,gl.i.in i.cx lioc iurc.ii'.dc iullic.

iur.belJaqua: ibi dicuntur ,cx lurc

gcntium iniroducla , de ijs inrclligit,

qua:funt licita, no qux iJlicitegcrun

cur,quia iniquum.&: iniuftum,iusgcn
tium introduccrc no potuit , nc alias,

indc , iniuriarum nalccrctur occafio,

vndc,iura nafcuncur , contra l.mcmi-
nerint.C.vnde vi,quain glolhc fcntc-

tiam &rcftri(aioncm ad tcx.ibi dcfen
dunt Ricliar.fic Saly.ibidcm,dicctcs,

bclladuntaxailicita.cx iurcgcntium
cire,!llicita'ver6, ncc occafionaliccr

quidcm , vt aiebanc lacob. Butric. &:

Bart.ibi,nu.z.fcd potiiis ex iniuria ge
cium illicita bclla dcfcedilfc •, vidctur

icaquc,uon dcbere gaudcrc legum pri

uilcgijs militcs illos«quictfi miiitatr

in bcUo tapicn militanc,quod contta
Jcgcs militatur.

xinic vrgct,qu6d lcgum bcncficia ,&
priirilcgia nondcbcnt incclligi, ijs c6
ccfla,qui,conira Icges ipfas coccdunr,

l.auxilium. ft.de min.not/gloffin.per

tcx.ibuin l.h. §.fin vcro poftqu.im. C.
dciur.delib. qua: rcgula intclligitur

quando quis dcliquic incandclcge,

cuius bcncficium implorat , vt cradic

pl.i.in c.quia fruftra.dc vfur.Barbofa,

10 l.viro atquc vxorc.nu.iccirciprfn.

damcnta prioris fcntcnct.r
,
quam J,:

iuaac opinioiliorum ,qui corraglof"

fam in cap. lus gcntium , i. diftin^^.

V*rb. feruitutcs ,cxiftimanc,ctianj iii

bcilo miufto capta fieri capientiu.vc
ccnct Fulg. d.I.cx hoc Iure,nu.i. Cc x.

& cocm opin. videri,fcripfitMcnch«

dc fucccfl. crcat. §. i. nu.46. fi enim
capcain bcllo efficiuntur capiccium

ctb in injufto bcllo capca propcnan-

O X cui



cur, bc boc Icgibuspcrraiccicui,quan«

cuincunquc ad alioium ccudac jniu-.

sum y nonccmcrc atBrinandum ctir,

gcnciaiia lcguin priuilegia, acbcnc»

6cia, quz ad nuliius iniuriam fpc-

Aanc,in illcruii) quoquc pcrlonis

,

qut iigna injuda fcquuntur ^gcncra-

Iiccr accipicnda torc . QujiacionCy
ijs qux in priDcipio aoduximus,

quibus pcftcdoMS partis argunicnca

non rb(iant,acquicrcoprioii in pio*

pofica qujftionc.

16 Nunc fc offcic quarftio
, quam fu-

pra in .$ final. prafccdcncis partis,hic

cra<tacc,}>roi)«ifimus; an,fLiiicci,clc.r

(itus n< n (ciuata lcgum iulcnnnaca

teOari validc pofsic , vt milcs : facic,

Iian,quc,pro paice affirinaiiua quoJ^
ciciicus, n ilcs «.(l , Si cxccHcntio^

tjs militja: milcs,nami Hcuc niilcsar-

Oiaia' miiicix , dicitur, milcs faculfg'

icd clcricus, milcs Dci.diciiur ,vc iii

c«p. milicarc, 1 5 quxft.i. cap. liixn-

lius , txtr.-dc fcru. non ordinand. c.

1. dccUric argiotant. cap.i.dc parn.

]ib>6. & gcnctalc cfl m lurc ncdro,

.
argumcntum dc niiiitearmar^ nuli-

tia: , idcxlcftts n ilitix miliccm , vC

tra«unc Dc ^tc^r. in I. miles .ff. dc re

iudicac. vbi Bart. dicit , glollam ibi

mcnic ccnendam 6l' lign.iiidan),qua'>

Ccnus .'iqulpjrac
,
arniatJr, lcg.ilis

ca:kftts milicia*, milites , & cftcom-
munis,vi ibi allcr^c Alcx.cradiit Alcx*

alij in 1. Cciuurio .ft". dc vulgar. 2£

pupnlar. fubftir. latc Eucrard. in lo-

cis icgalib.loco.ti. Cald. in I. fj cu-

ratotcm.vcrb.lj-fis, nurocr loj. C.dc
in inccgr.rcftit.minor.Sic ccontrade
mtlite cjrlcftis mjiiti.r , ad armacum
argumcnratur lojn.Paptift.dc ^at.dt.

Blafio in tiact. dc arbicr. quaft. 16 vC

quemadmodum illc, arbirtr clVc, po-
teft 1, non dift ngucmus .§ Saccrdo-
tto .fF. dc tecc^^t. aibitr. ica & hic cf-

fc , pcfsic , vt rcfcrc Marc.Anton. Pa-

taum. dc compromifs. qua:ft.&. num.

L» X. C. deSacro/ancl. Bcclef.

8.in fin. & dcnique in plcrifqiic fo-

ris arciculis , vnius , & altcrius mili-

tix militcs xquiparantur , & dc vno
ftdaltccuin non tnciuilis , ncc rara

' argumcntatio cft.

Vndc priuiicgium, quod mi]cs,vl-

traquam tacerc poicit ,crcdicoribus

(uisfolucie , non ccgatur , dcc^uo in

d.l. milcs, & in l.iccin milcs.ft. cocL

citul. dc rc ludicnt. ctia in milicc cx-
Jcftis uiilicia? locum habcrc ,fcripfic

glolU in d.l.milcs,vbi lcquucur Barc

& communitcr Sccibcntcs , commu-
ncmcradunc lal. numcr ii.Rip.nu.

7. pcft Alcx. ibidcm nttmcr. *, idcm
tcncc glofta final. circa hncm in cap.

ftudcac,dtftinctio. 50. Abb.numcr. 8.

& communttcr Scnbcnccs in c.Odo-
ardus, dc folucion. & communcmcx
aiijs cradic Bacbol. in I. nuncum, no.

2.vcrficul.vndc vidcmus.ff. foluc.raa-

trim.Oouai.lib.i.var.c.i. num.9. vbl

hanclcnccnciam lequitur, & intclli-

gic inhis,qui vcl Sacris Ordinibux
lunc iniignici, vcl alcaii , auc prc prio

ccclefiir miniftcrio feruiunr , non ia

his,qui minonbusiaucum Ordinibus
clcccrantur,quos,quacuin ad hoc,pa-
rcs laicis,& (axularibuS ccfcii,fcrip.

iit.EA hoc autcm infcriur,mil;ccm,ct

clcricum , pro ciuiii d' bito mcarcc-
laii nc^n pclTc > quando ncn habcnt,

^nde loluac vliraquam facetc pofsut,

quod gciiccalccft in omnibus,quii.us

hoc piiutlcg um compctic , vt cradif

fiarbcl.d numer. t.

2^ Pra:ccdcnti dmilc cft priuilegiu.de

quo in l.ftipcndia, infr. dc cxccut.rci

iudicat* quodetiam in p ra:bcdis*cle'

ricorum cbtinerc, tcnuit glcfl.i. ibi,

intciligcndum vcr6cft,vt itadcmum
poft ajiorum bonorum diftra^ioncm
dcbeat ficri cxccutio in ftipedijs mi-
Jitum,6: prxbcndarum rcddicil us , vt

dc illis,roiljci,& clcrjco dcbicoribus,
rclinquatur,vndc viucrc j^ofsinc, fic-

quc u-tcUigitur tcxi.io c.pcrucnir,dc

£dcjuflb>



8kStcund./m, $.1.

tidcjufTorib.cradic Rip'c].l.niiIcS; nu. Auth. San^liif. Epifcop. $. aJium
J.Couar.d.lib.i.c.i.num.9.cjuodgc-

licraliccr in pcrfonis, ciix* non ^oC^

{unt conucniri,ni(i quatcnus F<)ccrc

j)o/lunc,intclligit.gloiia in l.in codc-

naciunc.lK. dc rcg.iur.fccunduui pcr-

fcna", .nc itaius coditioncm, (ic t tiam
intclligunc Albcric.lmoJ. 6calijjinl*

fimaricus jn id. fF. folut. niairimon,

icferc. & fci^uitur laf.in I. funr qui iii

id,iium.i.ff.dc ic iodic. Vtc. in j.Di-

utis. nuQicr.fina]. fF.dc vcgul.iur. lai^

Jiarbof.d.l. inaiitum a nuincr.y. Lgo
<]uidcm, pcrloxiac ac ftatus^condiciO'

i;c2r,CjUoad prrfcns.m c!crico,&: nu-
iitc, non cam intclligo

, quam maio^
rum nobiliras,auc vulgi cp,nio com-
mcndat, fcd qu.T ordini clcricali, auc

inilicr.ris dircipitns dignitaci par iic:

turticnim illius caufa priuilcgjiu fic

i largicum, vc picraque alia milicuiti

j>riui!cgia,piopter publicam vrilita-

tcmquxin milicia vcrcitur, vt tradic

yMcx.d.l.milcs, num.} hocfolum ac^

tcndi dcbot, quod acciuec ad prrrfcns

priui'cgium,qudd falua dignicacc,cui

Jc\ piotpedluin cilc voiuic , clcricus,

iiucmilcs viucrc pofsic: non ctiam,

quoj viucrc pofsit luxca familia: fu^,

&:gcncri$ nobilitaccm, cui Iex.proui-

«cf c non iiicendic . Quid v«r6 obfcr-

uandutn llc inaiijs , quibus pcrfona:

inc'jicu,ac racionctalc priuilcgiu c6-

pectc , niodcrammc incer coiuranaK

/^opiuioncsadhibtcocradic Barbof^d.l. .

raaritum numcr.7.
lccmcciam c^lcftisj&armatx mt' .

liti.L- miliccs xqutparanctir,quu pra-

ciira'oris officiorogularitcrtiingi nc-

qucanc , vc m armaco probac ccxc. m
J. Aliusramilias .§. vcccr.idi ,1. ncque
frmina .tf. Jj procuracor. l.milic-sni

Coi.co Jcm ciiuf. I. C\ inilitcm CocL

<jc conidi^t o. ob cajf.l.miliccs, Cod.

<Ie locat. quibu* tn locis, gloila vcri- .

tjfquc milicis adi4cm mcQ)inic, U ia

auccm , vctb. c;iu(is oollat. p. vL>i cft

tcxtus dc lurc CiUiU, qui iioc prM>JC
in cknco , & in 1. placct, mfr Ajtitul.

1. & dc lurc canoiiico tcxc i« cap.2.,

tiecicricvc! moiiach. & in.cap.quiA

^pifcopuji cau(-5. qjifl.^, tradit Iti?

noccnciii cap.vnii. in fiu.dt .oojigar.

xaiio^in^ FcLn. iti cap. cuiii i. U J^,

uumer. ii. dc t*: luduac .>b(oc rcli-

?,iofo itaclat, an
,

flc. quando procu-
atoc conl\it:n po(>ir. .

II J£odc.m ctiam atgumcnto venir,

vt , ficut donacio railicii .coiKrubmx
fada non tciidr , 1. 1. iQUa dc dona-
tioiiib. iQtcr vir. tc vxot. qui ccc
lcrtamcnto telinqucrc illi pot-ft, !•

inilcs tca .§ mulicr.ff dc milit tcftar

mcnc. 1. muhcccm .11. dc his quib. v.t

indign.ttadii Palaiiosia repcr rubr.
dcdonaci inccf.vir.fi: vxor.§,)7. nu.^.,

vbi nu.ii.idem iradicdc donatione a..^

do^oie,veI aduocato Ufta cdcubin;,
fic cttam clcricus , cocubmx donarc»
ncqueac.vt cradjnt Barc. 6c alij in d.l.

».Barc.&iilij.in l.alfctlionis.fl;'. dc do-.

nat.Couar.in rcgul.pcccatam f.parc*
§.£.nuui.z dc rcguI.iur.lib.^.PaUt.ia

d.rub.§.j9*num.i.&7.vbi tradit.K iii

num.fcquccib.d qtto huiufcemodi dp"
natio a cicrico tacla rcpcti pofsit.

ai Djniqac,gen«alc ell, yt dixi, frci

qutfns,ac.lur(i i:ccc|)tum argumctuni
de tniliccacmicie.miticiar.avl miliccnt

- cajlcfti^,cuiaJdic laf d.l. niilcsnani.

at4.p<>ft A<'cx. ibi aatn, j. ad fin.ff dc
re ludicat. quoi eciim in cxorbit^n*
cibus hcica «ftcxtctirio dc milicz^ar-*

mac; mtliCi^aJ miliccm cqlcftifl.pro

quo alUga? gI.o'ritn , qniQi dicic no-
cabtle«ii,ia I.lhpc Jia.C Js cxccur.rci

hiiiicaSfU gloll.in lcg. ll vc propQnis
C.dscei vonJicac-^cx. in c. dcgraoLi'.

cio. $.i.5i^ibi Ginuoi in. aJ hij no-»

Caa^te.nids px'ii.in .6. fccatdd^n qua^
ioquasllioae p(op]Dfira.diccn duoi vi:*

O ^ diCUC
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L. I. C. deSacroJanU, Bcclef,

(ietur,pofrc clericum ia ccliamcnto

luo^fnilicaristcfbamdti priuilcgio vci,

tacto*dc vno ad alcccum argunicnco.'

i3 Carccrum,quod didumcft ilcccm*
jriuni argumcnto dc milice ad cleri-*

cu m,'& cconcra,cu iudicio accipien'-

dum oll}VT, ncnipe,proccderc incclli'>

2acur incanbus e^dcm racioncm ha-.

bctibus,2vc cum Abb.m c.i.dc cleric»

orgrocant^eradic Palacios ind.rubr. §.

-42.. n\i. 5. acquc ita , priuUegia arma-
tis' mihtibus iure coocen*a , corlcdis

mi liua: militibus conceiTa aoo ccn-

rebunciK in cafibus <dirsimile racione

hjbcntibus . Quofit, vc priuilcgium

niinus roIcnniter*tc(landi illiscon'^

ceCsO, in his ccfTare videacur: erenini.

fpcoia^is qu^da ^atio in armacis mi-i

htibus rcpchcur { (wsc illa, impericia;

cofuQi- afcribacur , quos acma ma-
gis quih» Iur,! fcirc ,

oporcct , fmc
.iiiilicu f.iuori,propccr laborcs^ac vica;

dit^rin^ina qu^ pro Reipublicarfalu-

te paciucur ) qux cxlcdis miliciz mi-<

licibus nunconuCnit, vndc videcur,

quod priuilegium oiinut folcnnicer

tcfl:adi,cx rpcciali ilia rationc illis c6«

ccdum ,.vcndicare fibi hinon debeat,

ficuc & ccodtra,(juanuis clcnci regu-

laricer i prflUtione colle6larum, &
cxtraordinariorum cribucorUa im-
muncs.nnt,non folum refpe^tu bono-
lum ccclcnz qux pofsidenr , I.placcc

infr.hocnoftrocitul. fed etiamrerpe-^

in militibusarmatis ccfTat on3niu<S,

qui r^culari fubluiu potcflaci . vndc
pLb;icascoIlc(ias, 6: tuiiciioncs pra:-

rtarc ccncbuntur,ad quas cx lcgis ge-

ncralitatc omncs tc nLncur , qui iege

cxprenancn inucniutur cxcepti,iux-

(a l.final.infr-finc ccnlu vel rciiq.pec

<^uam ita tradit Luc.isdcPen.in lcg.

agros coKz.vcrficul.Teitio qua:ricur,

infr.de fund.Iimitroph.lib.il. Sccuo-

dum quam refolucioncm propoGca

^quarflio in cedamcnco pro paric nc-

gaciuadecidcdavidccur:quam &: prq-

bac ccxc. in \, cum Jege , lunda glofTa

ibi,verb,fccundum Icgcs, infr.cicul.i.

Tbi probacur,Clerici, & Epifcopi ecia

tcfkamcntu ordinarijslcgum folcnni-

cacibus fubjaccrc: nec vcro iliis Pon-
cificio lurc repcritur cxcmpcu,quan-

uis non dc{int
,
qui contrarium affir-

mauerintper tcx.in c.cum eif(.s,eAtr.

dc cefta.qui camen cox.fpccialc quic-

quamin clcricorum teHiamentisnon

(iatuic,(cd tam cIcricorum,quan) lai-

corum cellafnenca xquc comprchcn-
dic, diuerloque alio incclligendus eft

renfu,vc fupra capice pr^cedcntc tra-

didimua. Cumcrgocicricoru reda-

P)cnu, Icgu folcnnicatibus, lure Pq.
tificix),non magis quam laicorum,in-

uenianturcXempta, & fecundum lus

ciuiic d. Lcumlege, illis fubjaccan^,

dnc iliisjTiof) vajebuc, milit.tcHamc-

ci.priuilcgio^in cocrarm non vrgeocc.

^bonorum patrimonialium, c.non i His camcanon obftatibus, pra*di-

xninus.c.aducrfus, dc immunir.EccIe
fiar.tradit Plateain l.fi diuinadomus,
nu.^.infr. deexaflorib. tribut. lib'io.

Rip.lib.i. rcfponfor.c.io.num.i.&

hce tamen inimunicacis priuilegio,(^

culi milicesnon gaudebuc, propcerea

quod eius ratio in Ecclefiafticis cft,

quia a lafcis collc^arinon pofTuhv;
quiinillos poteftatcm non habcnt,-

cEccIcfia Sani^q Mari^,dc cbnftitu-
'

tionib.vbi Abb.fic Do^or. qu^tatio

Gtwm communeargumcntum,in pras-

fcnti articttlo admittipoirc,ex"iftima-

ui: prQ -QnliiS: rcfolutione mcminiffc
oporcct,armata: militix militibus, tu

diemum lcgum folcmiitatem, lcgibus

ipfis rcmitti,cum in expcditionc,aut

caflris,auc:inconfli6^uccftatur,l. mi-
liccs,& l.pcflu|c,infr,dc tcftam.roiJic,

quodfupratradidinHis: quoprxfup-
po£to,non'ccnierc dc illisad cslcfti^

niiltsj^ miUtcs argumcflutip admit-
tctur

Digitized by Google



tccur in pr^fenti arciculo, dacis cifdd

urnHnis,vCiVidcUccc,cc his minusio^

]c«'tuter ceftadt priuilegium-coiupc-

•ca»,qaaDdo in tpiui$cacieftis mihtijr»

cui fcruiuiic.dlp!sdiiione,& confK^ii
iiipCblfitclJigo vcr6 , tllo9 in cxpcdi-»

C4onc,& conf)icl:u mificii tuccfl'c,cu

inccr inHdclcs vcrCantur Euangcjicic

pcxdicaiionis caufa ; cunc naniquo

apptart^t ,.cos iiv |pfa caeicdis miiiiiJB

cjcpcdicionc •£(«0n£lJd«.'it6rfari pr«
Occhpdoj^f fickei:augmeBto,.accom'*^

QMinixactus Jlctpubilicc ibbriftianaf

voiicate, idqu^ cum npagno vita? pa^
nculo

,
niagnisquc iabonbus : cum

itaquc appaicjc.flios quidcm,milircs

cllc, & in 4'lius ntiiiEjx., quam proh-

tcncni, expediuooc,& cotiMi^u ciin«
'

giafccuci :at(|uc iicirco, ncc ciu/fi,

ncc Poocificiu lure cooihtuciu iata

fuic, quacliis militibu* ccftanMncoru

fokbmcatcs remitcerct, oe lexlncar
fttaslodraiolata vidccccur : fi tamen
cafus CuCmrtc } vc , qui ica Deo mUi^r

tanf,8C drmicat,de tcmporalirtus bo-^

ni5,qu* ahoquin poisiuci,ct ftar^co-

Cnigac,non du^icajiQi^.,.adinUar ntilt-

tum iibique ; lucis , CiUills. ioj<;n n uac i
-

busXeftari,.icgiciinii.po/£B ;-n/ii)t ,.Citrv

Jcsfpe<ialiterpcocejMtn«iS;ilJ$y:<Kii

laca noaiir^cyua fuftnicaocui^hi^tPfl?

buocuc lcgibos dc:aro)acorMm^;Stu
ccflaaiccis loquccibuis^^^o dc iU(^,a4

iftos arginncnco, quod yulgarcj tc-

ccpcum eft»:vbi inccc iiosA ilio^ «iif-

par rati^ Inonicft..

tcmporas'efie pro..o6muni.piiriiUa»<.' £5 • ImQ^r^tvattol^iftftfententio^grT

nai^BraipoblicxitfmoliimciinotCU piok tbc>iiSEBeiBarl»iilAikH. H qua luuiieri;

priar ^itc pottfidoj nttJlatuatiQ die^

•p<||ft%>tsqttoti ccfrems mthtibus Coo
' cqflum cft, hius > qui cxcclIenciori ioi«-

]!vi£oomcn dcdcrut,dcncgccur:Qu6>

cicca confta,&cer ccnco , ccia pso piae«>i

l(Bnci ariioulcfy-^C tUn ad likM arg»* •

mentom- ptooedetei. iicuc altas f<(pe,l

dau tcrimnorttm parrlicaie,quan(lo-

^defn.rattcnis iacncitas dc vicae dif •

criminc, ac laboribus pro commuoi.
vttlitacc , quaip racionc lcgcs obict-

uancin l.voic.ti.d.c bun.pcllci^cx ce--

ftamonr.miitc^«^oJ(biaiib.4cicuI^-

8y in princip«Micti|»fqiM >incai)ilicac« f

ttx TBr6.'ciciftlts iii^*c«iac% qua,yl->

cillfa cleticocuni£4cg<a icgibus i«br

je^^a cftc, prob-^tur.vJc ijs Ttclligctur,i

quarcxtra; cxpcdicionis prsdtitae tCn

pus cc>nducu£^ |dc6 fortafsts fpecial^

^ccictum,ai^Bnnfticutio^DQn rcpc-i

fitor^qu^ iMlMii0iiSviii pnediiloi

oait|fpcciahtcricifrii>iiitli|(|iiHHiln

tbrwnfoleniittaccs tclaxct /^quiarqttfc

in taii expcdittone,& confliAu dimi^

Caocvcemporaka noncuranc, fcd po^

tiiis jielinqnitajmi|!a X>ucis iMi ^cili^

nii-7. vcriiic* citboc^dt^o infr.eodi^vbi^

tra<iii,kiyquod|)Cctnittiturjncc(l3n:e.

co militis acinatar miiitiarin cafu pije>

tcntioiiis»Vcl cxhxrcdacionis itt>cro*-

rum^mttico ma^is dcbcre pcrmicci in

tcAoiai^j^imlici^cadefiUi pafttis,> fcu^

.BiiliBaejqog fcguimr AMt.in cin pr^-r

.fentiac:^ntt]f^ide pro^rTCoFs^^
to ccadcns',ingtcflutuin monaftcritio»

poflc coflac» oihirsts folcnnitatibus,.-

qaanriieDtLnciam , communem rcda'

tuc Ddc«onf^i»oum.5.vbi,aujuit,ia

iiniicaiidcialxea noaititorc rcccilc^mii
licet ipfe poncracttamsjiInrdHV c4CfiD^

Dilws^iCsijntafuctitiipcii^mj^
^

.

tiaiqu a ni 1 cei^ icooiiiiuncm:^Vo{{eQrt
^

Barc.^' 3^'qUaciumi.aucb(>x!itatcm^jr^

pcadicaobunccc,jdcbcrc , liccrin

do luri$paciatuc aiiqua difiicuiftai«>^

adeu(ICla(« tn .§.«(ibimcQttB .qvs^O.-

^tooirA^jcifl^ei^ p
iifQi^acniiiiacifancitaco|>nnw4<«k

tcm.<irtttciDtkpi<oontmno|KiinctnpA^

proccda^ ifk. yalidaOfir^rmcjDCuW-dQ^

ccflamdorty miittisizrinjicftadc^^ruk

ia^iftjaPipti4itH i r«Ufamcntum;giirtg/.:

O 4 vcc6
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vct6 Sccj^i^cuvnv fcnccritia Jn i n c i ihi, Parair a.glj^fs nrnarU ,4»m |
ura/MOt^

i|ui,c44viiigreflurii»^ dtf prodiitiipiAi»^^ • yicfiai6pro|>ta(f:jaiic.$.-cDtivp^

tur, sx vcgul.proximc Cin-gv*n4u4 Iw-.

hcrui pro lamcin-^l^o, vt tr^dic Ur.iii

d. Au(h. Ci «]'ja n>'rier,riijaa.i5. ittquc

hic(Fo6v iam pro niiliu capktlis mi'

xAilitg clle , (toe^i^tjrj (aieiiliermii^

m|tic|9S-vt HiifHts roiconiciBrtvfliri

p^VtCTcd r€qufri0ur,e«ioi inekpcdi-

lioiit*, .lut in caftris , aiit in conflictu

i((c s qtunJo vic.r pcnculunrj ni.nxi--

lt\u c^pcrici)r« quod ci«qui monadc'
tium-ingrciJiparattadapuri ncquita

itIt'VCrd-coiiilcii4c,>qai a|Hl41i>fiddcs

'

lidcle muntts excrcai lnc«Ut]^oaute»;

Htf^fOp»ficcr,> ifoKim cletU^s ip- ?

f&svcrbum Dci eiran?tclizantcs, cx-

knrcsiiuliccs rcpucari, icvi ctiam om-
pcjquiiii illorii Uinc cojmi^ui.quo-

>

4]uo:mudo in iJcm miniftcntiin coo-

^€xiiki%i cifi tler4d.jKln£iiot4i4iiii

«i>hivrad^«i com Ulit pcrioiilf«xpc*

xsutut^ob qUatiLcaufatii iura qucquc

o-^dem mcrico fibi verdicarit, vtaiiis

diciiurdc iltis>qui quanuisintlites

non lint , milicari camcn u!rc ic(biri

pciitMic,(i m loco hodili inucnutur^

6c ibitlcccdanr,d.l.ynic.ff. debooor*

:

poilfi&ex teftaiiieac.fiaiitic»l«fi»|tiilkdiiii

MHi<ar^ctom;Ord.ooftri<Jiii|iili#<' ;

§*S.deqao dixjoiusritp. . - ^v '7^^'*

^ ' :'jLn39Ct4 qui per infiJeipff tcr-

nrpcragrantes, Hicrorolymam icli-

gionis caufa vaiunt; crodcnviure ?ti

poCj^intjdubirairi-^McMcd in his eiia

pro^parcc affirmacC|MnrpBC[d<nduBP

v2dctot,fiatD i|q<f^^r^^its^
iBcrfltfil fanaiFfpercgrinadoilifwl*^

crim/nc»i»ntvcfiracis pr^zdic^ntin.'

"fidclibus, ^ndc cjuafi cxleftis militi*

Jhilicc»,& iuprocindu rcrcndifunci:

iuencoadjo , niuiiei^Di quoquc ou-
liciam txcrccnccm V ctKTcm lurcfdwi*

fcnlchJam ,qiio, i iali.<. fcxai-oii-

Ijccs ; qtiojiicu iic lurc n.ihcari tcfta*»

ti pccLric, iS:pccui;j ciUicnli» lurc

frttctar ki ^^^ur ib-c«ftfis^aiic Biiit*,

cur caufa acqfailicriii «Mradic Hiifft*.

kui Qntefida ditieikMr;i)uaBft.itfr.cv7*:

00.^.1 deo autcm de<4nul!Ctibus , tiac-

in rc ,
lcgutn tcllimorJa ncn fcrijtar,

^

<]uia legts , in ijs qu^ frcqucnccr ac-

cidunc, noniqux raro, &i vno altquo

icafu cucnuc |)^lfi]nt,conft4Cuuntur,*. •

^ra cooftitui ,cuaYlloab. feoueocib» *

ff. de lcgib* Militia auccoi 8c oeltom»
'

irironim propriilm,Don firaiinaniaiy'

icft, vc rc ipla parcc, fic noftroruni,aC
;

Poctaru ttll.monijs coprobat.Tiraq,

de lcgib.cor.nub.a^.l.i num.62, quan- >

<^ua dliquando nmliercs in bclio pug« '

SMire^Cc 0p)Bc4viriliier'naua<re,hiftp-> -

iftjs coanieftdctori imcr qua s,neocc*
ricae iooaMnfdanic loaiinani in-catbis

F.rancorufr,cutiis ,8c aharum memi-
nic Q^cfada d.c.7.r»u 6 vndccciam,
cius conriiticnis mulicrcs, viragines

dic.irolu;: fcd id rar^cucnic, &2 fra--

giiimiilicbri fcxui tcpt^gnac: ncc lio^

neftact «tfueqit , dmU^ni caftrii ia-

KaTc.qpaf^ qnali €afto«^4,irel«q^bd'
illiccaftca r^tut.libido» v quontai^ttnu

'

quam ilUk intcrerat maltet ^tradie

bcrutus hb.5. i£ncid.qucm cu:n aliji.

in propofuu,rcfcrt Tiraq.in 1. 1 ^.con-

nuDial.num.t^.cumfcqucnri.Alicua-

do unvcn, «t diximtif, auilicrcs, non
liUdlnti ficd betlicar-fifCQiis>canfa,

|»cafln$ ftiei4inrytt,niiliiaani eiAc«<

cucrunr^at deniqn^pii^nando »^{0-.

riofe proRepublica ccci icrunr.-r^uod^

£i alijs in poftcrjni cocmgcrc porcfVit

&'dctahbu$ cgc locijcr i 1 prafcnti,»

9£ iafjuutuciiuic VJ^i4n«lu{ircQi^ulc

ioL.
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Seeund.

jD LbeUo amifsi. ff. de excuraccaKor.

?|llolocotra(iLdic, in acic bcili amifT

bs parcncibusprodcn'eaci cxculacio-

ncm tuccla-.cuiufciinquclcxus, & xiz

iis fini ,ai4uc ita npparcc , loquucum

fuiUc Vlpian.iic tccmioa quxinacie
bcUipro RcpublicacecidiCtC&lemqiie

£(iiiinajii,in ijs qpe ad bclluip>ScmU
. littainfpe^o|^»eoJcmiure tra^an-

dam fbre, eirdcjnqoe iuris pdriuiiesijs

gaudere debere, ac miliuf^ maicu* .

luni

.

Scirc auccm oporccc, mu]icrc,quai^

vcrUcur in cadrisnon tamcncxcau*
faaliquahonefta iufta •.(e.iiiii luco

boftUi caftra nnc,iure niilitari cefta-

rj,n6 pcfrc, fic liuucata dccifionc ccx.

in J.£inal. S.de miJicax.tcftam. I.vnic.

fl.dc bonor.poflef.cx tcftam. milir. fic

Ord.nuflra d.lib.4. chuI-Sj. $.pcnulc.

quanuis cnim hx icgcs.gcncraliccr lo

^antur,acdiQ>cn4nc v^onincsom-
iiino qui in hcltiloco depricheodan-i

tor,qubmodo vejinc,& qiiomodo pof
iin^ , icftari pofsinc , U(ifniiizcs non
finr,id camcn intclligendum c(l£alua

honcn-ate,cuiusius,lcmpcr in ouacun
quc difpolitirnc cjuancunmis gcnera-

Ji,cxccpcun) inccliigicur^aiico vCj&lu
periorttati»iuriprarferacor, ei^ ^btq
cxccpcum fcmpec incelligacurjeeun*

dum Baid. in l.x]uod cx liberca. C. dc
' cpcr.libercor.vbi idcirco tradic,qu6d

fi princcps fubdicjs ad cripudium vo-

ccc, ircnon ccncntur «pr^tcrquam fi

cas vocarcc,afIociandi ccnfortecau^
fa,qiiia conc boneftacis periculu cef-

fat^& Batd.refert^ fe<)aicu»Martin^ .

Laodeof.in crad.dc principib. concl»
i6*Ciim icaque honeftatisiiu,tnqo^* •

cunquc gcncrali difpoficionccxccpcu

jncclligacur, cxccpcum intclligi dcbcc

^ gencrali di^arum legum difpofitio

nc,vt,fcihcet,mulicr, qus abfquc bo*
. ncfta 8C iufta afIqoa caufa in cxercica

fintauiiiiillcjicu.tcftanienupciuile-

flfot^tih iieiiide^^iii ver6con-
. cingat,mulierem,faiua honcftace.cx
cauia aliqua rn hoftiioco repetiri

»

pr9di<n:o priuilcgio gaudcbic, (i ceflc-

iur,& dccedat ibi.iuxta d.i.vnic. cum
45 {upradjftis. Eccalis mulicr, mclioris

cpnd^ionisquam nules maiculus.in
hoc rcpericur, qtt6d illa duodecim an
noruDqj^^^nitlicomptiailegio ia te
ilamenco (uo vci,p6ceric;quopiiuiIe-

gio milcs ma(culus,non antc dccimu
quartum completum vti potcfl: ,quia
imput)cribus,& fi cribunatum gcrant,

ccftari Qon .pcrmitcicur. 1. final. C. de
teftam^mil.Oid.noftta d.ticul.85. §.i.

cdplecugi autem dc^imom quartum
anoiii^ijl 09,ilicej teftari pofsit ,^eo

modo intelligjmus ,quo, in pagano

,

vc fccudiira lcgcsccftctur, ncmpc, vt,

"

quamlibcc vlcimi dici parccm, quo
dccimusquarcus pcrficicur annus«^c«

tigiircjful;nciat,iuiLtaI.qua^tace, iun-

da^fbna il>t.ft.de ceftamen. gloff.ii.tn
S>C.inftic.quib. non eft pcrniiJr. £20t»
tcftamcii.& Pichatd.ibi,oumer<f )ie
icaeft rcgularis annic6putntio,<.]uan«

do aliccr lcgibiis.n6 rcpcricur exprcf-

fum l.anniculus. i. & 1. ff. dc vciboi*.

^igniticac.qua con;^'ucacionc comprc-

. hendicur miles,qui in hoc priuilcgia«

tui non reperitor,Iuftmiao.legc,in d«

l.fioaJ.& apud nQsd.cic.8|. §.t.

S B G V N D I

SVMMARIA.

'A usithus rAkre, camfeftmmmm m»
' tptMtitd^ui.priuih^iMmrMOicis,& nonci

Mihut in rure tcjiantibus concedi ,Jifundiim

Bart.& cornmuncmfefitcnttMm.

^ Contrttna Cyni & aliorum feiitcmia rcfcrtur

fxiilimaniium,pr4cdiHum priuilegmm, rattO'

ml^ciUquoteJltmtiitttmftt&iieHrstki .
'

HtperfvHtidUmimt tmeUi : fmi rra
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^ in-ngnm fnhntrii SMtiMim , (r
nouum, } »

3 Tiuditur,de iure c(nnmuni-t & bodkrin rt*

' £fi>,te{}umentuni cunnfuinijue rejlibus vatt'

rf,qu4nJo iiireger nnmcrus in loco inucmri

fvtn pofutjHtelltClu.l.Jiiial. C.de tcnamcnt*

^-qnUn €oakUln , cw iurt regio boditr»;

4 Truditur ordinariutn Humtnm ttBum ,fi^
cuiidhm d.l.fin.tam in incoiis loci, inuptp f#

s}uf»et}tumfit.,qudm tn altis tbituncnrfoH
tilus ^del'crc ccvfiderari, (r futd dtutnrt*
gif>i& tium.ftq.

$ Tf4ik»t
, qumquc tejies,qui requituutur ad

• tMffttsnm ttfitmnttitm tn tenaiHis d i.fin,

tnfeuiu t§tfif«tttrt,^fnUdi%ttre regio^

quand» tait mlgUtmimt tumeifgtiiifit t

7 Tf/f4iMnifiiiB ahfquhilM fcriptura fitri po^
tc(l .fi Tcrmtnis^if cumftlennttdtei.l^L
fc^undum olo.Cr communtmfeUeniitm,44

^

*ntelUcium,ad tcxt.ibi.

8 Dtclaratur pradicta communis fentcntia, W
fjlf^tdUt^quando in loto teflamtnti condtti,

Wlttfient innentitejiei, tnus^aut plutcs, qui

futmfstiben^tnpt^rsittnr^ p4f
* rtttaamentum finlt JirtpinrdftSnm enm

quinque tejiibus.

^ Proponitur quxHio^an tenamentum a ruJU»
•

CorhTtJaciumft.undumfurmam d.ifinai,

tesiatorepoiUu l imtatis inculacjfc^o,fufli'

''tttntuiitsr (u disiindivnercfiluitur: (fquii

M codieillitjnrt rtgio refpefio ? ir».lo.

f4 TrfiHvtfjttiiimtntnm itmpore jv/Kr mI»«
eo pefiiienti mmntjiltnniitrfiiniir, etfim*

Uftililtntid cinfi n»nfibfijten,& idem 4§

tetlamento inftrtgnmiom ettulitn^ fem

itfcntentia.

II bxplicatur,qui^ ruilici dicUittur,ad hoc tt,

rusticorum priuilegioM teJtMucntii tti^

queant,

vicinin in imt^tmt confitnm^|Mff

•

tcr inttlliintnrfUendttnninMj.Juul,CM
ttslnm^n ttfilbns MAtiiiiti

14 Tradit»r,teSi4nmtum in mcirictnM^tm

ficani tettamenti priuilc^io t,oufrui.

^
' ^'uudtti inriJdi&io/fMti&us^M <f jtm:

- ttnmai

HtUetioii^ertntu nfiignatnt ilttir tum^
' tnmarit^4tnr,trrnIHennum.

|_ Traditur, dc iure regio , codicillum in mari

''fa^um tribus uHibMy^re^uando flura

tion jufint.

lg
Tradttur,runicum in marifccundiimfoleH^

titmmiA fin,te[idri pofie ,quAndo ptrfe»

Snt nmntrnt ttBinm mm'nifit t & muflti-

' t» i,I.Jhrtfroetint m rnfiieo, mJ&noen
' tnitaOi tUifkin ^itotii uRMt ,&

iwr.to.

ij^
Ampiiaturfecundh d. l.fi. in ruSlico qui in

' comitatu proprtoprcptcr tejiiu abundantia,

friailegio vti non poterat, vt in altcno comi-

tatu, vbifeftem ttiles non inuentumur , iUo

10 tonufis tifdri fote/i feennikmfkmdu»
tes ioci in quo ferfatur ,& ^noiiitr ioe inm

teiligatur^dicioratt r.

%l Traditur^nautUt,& naucleros, etfi ex putrt

ru{]ico itati finx priuiiegton^ornmjmti

famentis vti,non pofe,

%2.'Tradituryea quifunt voluntarix iunJHSUo

ais,cuiu/moii cA ttHnmtutiotHnoriojemk

Plmioriummretritfofe'. &JorertJem,nl

jKund^mfntridsltfU^nl fetmibmtittor

IM /mi fnfuo 9erJatur.pofi tiSmi^fruir
qvkm cltm apud hofic^ t sl .

^5 intelligitur inm comuwni d, kfnni» C* ii

tefidmcnt*

$. SECVNDVS.
*

De t€Bm€ttt9 rttre/ach.

O S T nMlitarc tefta-

^'^^ n cniuni , luiticanoin

^ 1) u|k^<ci]uitur, qucj m co
6B cun) n.iiitari coucnic,

^quia (icttc iJlud milici

fe^S^^^^f^^^HfUCWcxpc-
htionc, icafaoc tuOici^ in vi;]j4coia<;

pccic,rccuDdum £art. & coqijmiDca^

i^ilS^uain-ftaciiii cciccc^^

.

.
• Tcfta.
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Secun(!,part,§.i^ 84
Tedamentum igitur rurc fa^um, tra£^«depeftc,lDpriuileg. vtc volunc;

' Jcgale
j
quanuis ordinari)S legum

(oicnit.iiii>us iiinixum lion (ic, qiiod»

luflinianus Impcrac. ruflicicaci con*

iuicns l\atuic in iingulari.l.& ab aoii-
' <)jis>qux c(l l.6nal.infr.dc ccQamcnt.

rudicorum lcilicecignoranci.T: & fim

pitcKaritaucrc incclidcns , cui , alias

circi alia
,
lcgibus alijs prouifum cx-

tai. 1 ilorii ni i<'icur ccfta n^cnca Forc fcr

yanda,lu(linian.con(bcuic d.i.fi.fifer

uarccui in illis torma ibidem pralcri

pca,ad qu'nqijc rcdafta tcftc3,cu,Icp«

lcm inucniri non polsinc

.

Vndc iamapparcc,vcram cfle Baf-

coli rcnccntiam in l.conficiuncui.§ co

i4cillj,num.i. tf dc lure codicil tcnc»

tis poft la.ob.de Arct.qucni rctcrt^ci

uis in vilia icftati ,non valerc tcfta-

ipcntumcum quinquc ccftibus ^cuni

plunum copiam habcre non pollec,

quia,rcilicec ptiuilcgium dtc^x J.fin.

pcifoniJ,non lccodatum fuit ,auc, vt

clarius loquicur idcm BaiC. in d.Ltin.

vbi candcm fentcntiam tcrct,pcrfo-

nis in locO daium fuit, id cft, rufticis

in comiiaiii ; cafidem fcntcntiam tc-

nct idcm Barr. in l.cunitos populos •

rum-^4. (up.tttul. i. fcqiiuntur FuJg*

Paul. Alcx. Arctin. & Cdrn.vtcrquc,

num.i. laf.cciam num.t. in d.l.tin. S£

alij alibi,quos refcrc Mcnch. iib.^.. de

fucccr.crcat.§.ii.num.j5. vbi.hanc vi

dcri communcm opiiuoncm,fcripnt»

tc cx Bocr.dccifi.i8. nu.io. cr>mmu-
rcm rcfcit luI.Clar. in §. Tcftiamen-

f un>,quxft.56.nu.^ ad fin.Mich.Craf.

m lib.rcccpt.§[^tcftamenrum , quxft.

54.num.7.fequicar Pichard. in §. fed

cum paulaci1r.num.l4.cum dut b.fe-

qucncib.inftic. de ceftamenc. ncmme
pra:cct Duar ciuto,cui hocvcnouam
atirtbuic.

% Contrartxtamen fcnccfiti^ aucho/

cft Cyn.fequuntur Albcr. Bal. quzft»

1.& SalYcnam.t.in d.l.fiaal. Ripaio

priuilcgii.num.a. m priticip. & cam
amplettebatur lcx noftra rcgia anti-

quain Ord.ltb.4.titul.76 § hnal.qux
lcx.raiionc lociinumcrum tcftium,io

tcftamcntis, & codiciUis. natul & x-

quc rcmittebatjCribus duncaxac , cam
ad tcft^mctum

,
quam ad codicillum

conicnta tcftibus. Scd noua lcgum cd
piiationc quodad tcftamcntum atci*

nct,aiiciquata lcx illa cft, quia tn no-

uis,qucis vctciesabolcucrc , dc tcfta-

nicnco minusfolcnni, racionc loci m
quo conditumcA

,
lcgcm non habc-

mus,&:,quod Ord. il.a vctus> intcfta-

mcntis &: codicillis ^que difponcbat|

in codicrllis canciim noua ftacuit >cc-

ftamcncorum mcncionc pra:tcniiiira,

in iib 4-iic.86. ( qui dc codiciilis cft^

§. {
cnult. in tc diciliis icaquc humc-

ru tcftium diminuit,ad ircs rcdigcns*

cum in villis auc locis alijs fiunt , in

quibus plurcs ficilc inucniii no pof-

func: atque ica mimcrum rcftium at]-

ciqua Oid. conccntum , in codicillis

rccinuic.idquc cx racionc eadc
,
ncpc,

r.iticnc lnci,nulla perfonq mccii nefa

^a.nccrufticiratis, ignorantiaue in-

tuitu.in quo ditcrepat lcx noftra, a di-

^a l.tin.vbt lationc pctfonc , inloco

commotatis,priuilcgium dc quo ibi,

conccditur, iuxca Banol. & commu-
ncm fcntcncian' fupra rclatam .

Difcfepaceciam.quontam in d.l.fin.

quinquc falccm rcquiruntur tcftes , fi

ncqueani inueniri fcpcem;at vcro rc-

gia;kx noftra antiqua cribusdunta-

xac.tam in tcftamentis,quam in codi

ciilis,contcntacra! in d.cicul 76 §
nal. hodic vcr6incodiciIiis hoc ob-

Jcruabiiur,cxd.l.noua«,d.titu!.86.§.pc

^ult.in ccftamentis cnim, in quibus

vetusOrd.abcogata cft, ad ius comu-
nc d.l.fin.resreducendacrir. Vnde, cc

ftaracncum rurc fa^um . hodic apud

tios, non »ninquiaquc tcftibus inccr* •

'iicnien^
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menientibiiitil^bit informa. d.l.fin*

Nocandum vcro e(i ,qa6d fcctiji*

diiin ti.l.fin. ad hcc vc tcltamcntura *

cuQi quinque ccftibus (urc fadum,Cu*

ftincatur, oporccc,qu6d in loco,ia

i]uo tadum fuillc pcoponuuc,rcpcenij|

neqtiaqiii iniieiiiri pocuUIcac«0cmm
fepccm iftueDiri pocuiflencjceftameti*

cum quinque tellibus faclninttOQ va-

lcbic: ncc quidquam ,(crip^is in Illo

prodcrit.co locofa^ium cflc,inquofa

cilc,plurcs quam quinquc tcftes inuc

mi 1 ncn ^oUcnC|VCpcobanc vcrba di-

6« Kfinjbi. mmm Uh loeo, mbOmk

inmmiJmrimfiftm uHei ,fj^) sd fuinft^

tMiffi mnibMS ttHti adbih*ri,i£bmm . Non
icaquciuxci przfata Impcracori s vcr

ba/acis erit,conftarc, in loco tcftamc

li conditi
,
fcptem ceftcs» facilc 'muc-

Qiii Don poEuifliCjfcd conftarcoporcc

bic,qu6d tn co ioco,fcptcnoncacDt»
' qoi ceftamcDCO teltes nclhibcci pof*

fcnCiquSnis huius reiprobatio»fcrip-*

cis bxredibui fil^kincumbac , qui ,ifl

ipfotcftamento rure fafto habent in-

ccntionem fundatam,& qui intcndit,

in loco ccftamcnti condici inucniri

focuiftc fcpccm ccftcsiprobarcdcbet»

ccadic aacc. in d.k cpn^dbmcur.}.

€odiicilli|Ooincf.4. ?bl addtdiCitucius

cfTc, quod oocacmsdicac,qu6dfa^
inquincionc, plures ceftes habcri non
pccuerunc: At vcro iurc noftro regio,

quanuis m loco ccftamenci condici

,

fex,fqui, ahasrcquicuntur) tunctcmr

poE is,ccftes inneniri po(icnc,iIcamcn

locns , calis fic » inquo difiSciletoc co- •

ftesiouehiccncur,valebac ceftamen-

Oim, cora uibus ceftibus fa^um : pro

quo ponderanda func verba di^2 le*

gis antiqux d. §. fin. E nttoutroi lugariF^

de tam ftquenafouoa^am^ em qut ligtiramtntt^

p ttao pojpi auer 0 dif cotuo da liHtmunbat^

mmdtmt qut 0 t^UftmUf^ mitpiidtio M[Atf

'

£m tnst^HmmAm, <2fi>bus apparct^ad>
. Iiocn leftamcnaini tttibaii icftibttt

Mum valeret , faci s fii ifle , fi fkCtixvn

pfopooerccuran ioco«io qu 0, ordina*

riuvcftinm numerus»in ca legc.alias

rcquilitu5,habcri,facilc ncn pofscc,id

cnimimportac vccbum liiud ,/i^eir4«

mnte , cuius lcco iex oooad. cicui.Stf.

§.pcnulc.loqncns in codicillii^vfa cft

TCfbO|/Sici}Mmrc, in^uicns»m fm tSofi^

ciJmtntefimm fode scher 0 dito numen iieeie*

flemunbas» quod vcrbum, ligeiramenttj n$
(ineAiyftcrio>n6 femcl & itcrum . fed

tcrcxprclsit Ordin.in d.^.H.ad cftcn-

dcncium»fcilicec, valcrc ccftamcncuii^

de quo ibi, cuffl tcibuscc&bus , (i on^
snecustaliis ccquificusyinitenici facilr.

sioi^ poflcc» quaoisinlpcfto iurc coov^
muni ,cum minori numecoccftjuinS
cunc demum valercc ccftamcntum nS
rc fadlura,quando in eo loco , numc-
rus, alias rcquidtus, nullo modo inue

niri j^oITec, id cft^nec faciU, occ dif&^
cil6 iDUcnici poflct,hoc cnim impoi
caocpti^caverba ccx.di^^x ].fin.il

tinmittm in illo heo ^ tidnmt inuentifm

ftfttmteilti.UCn Scac icaquc diffcrcnciV

in co , quodlccundum anciquum ius

ceeium» (i numcrus.aius rcqui(icus in
'

tclcamcncis* dif£culccr habcripofsci

in loco ceftamenti conditi* valebatci
' ftafflcntnm cnffl ffllnoci nofflcro i

ftium,dc iorevero comffliini non V4

lcbit.fcdintcgcr numerusteftium,c-

rit adhibendus. Ci quoquo modo jCtll

difHcuItcchabcri pofsic:quod ius ho«,

dicin ccftamcncis^pud nosoblcruao

dum cric* prcdiftaque differcncia iti4|

ris communis«& regij, in eodicillol

romcaufam vcilis manebic>pro qut^
' btts tcrciahxc diffcrenciainccc ins cl^

mune» tc cc^uaBnofttiiffl «nocanda
cric. . ;

Quartam eciam fic^oubilccn dif^

fercoriam inccr vcrumque ius,coIIi-

go cx vttl^ilHl^ycchisrlniperacor oa*
qubs9d.I^nn<climdeffluffl. ordinari#

" ^ mmictii^fvtpco^
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Secund,

ximcdiximus, &: conftat ex vcrbis

cexc. ) c^m in loco ccftamcnci iDCcgcc

numerus nbn fuerit iniicncus , vc pa-
ccc in vci{ical.lnillisvcr6»& inver-
flcul. Stn auccm: Vnde eric,<]u6d ccfi

lociis cam lubeat incolarum pcnu-
riamjVt fepcem in cis tcftcs non inuc-

niantur , fi taracn cfcmporc tcftanicn-

n , forcufes in ioc^ ilio cficnccquibus

Inceger ceftiunumerusfupplcri porsit

iS jnceger »on4idhlbcactir«non valebit

tc(bniec(}:iiquiJc nibil inicrcftfccnn*

du vcfba icx.in (i.l.hnal.an ordinarius

numcrus tcftiu, ex incolis, an cx alijs

illie tunc fcrcc rcpcrtis adhibcri poi-

/jt«vc»incc'^cuii) adhibcri, ncccde llr.

Ac verd lex rrgia antlquamdift. §.

final. K-noua dift. citiil. 8^.§. peDui^*

nonJnuentorooifDloeo prarfcatiam»

fafl habicacoruR) frequcntiam,aut ra<«

ritatcm , obfcruari &: confiderari . m-
bct.v: fi in illis immcnis tcn-ium,aiias

rcquifjtus, habcri tacilc pcfsit, adhi«

bcatui- , (In minus
, crium ceftium in-

teruentu conceuca Icxfuit,non itaquft

Icx iubec,^u6dfaominum conuentuf

infpicfatur, fed potiiis , habicacorum
numcrus^ vt mjnilcftc patet in illis

V( rbi"s antiquar Ic^is, quibuscoDfonic

j'crba lcgis ncxix Jn coiiicillis ioquc-»

11$,E nosoutfus lug^rei lU tao pcquena fouo^
^o,em que Iigeirammte\fe tiaofo^a ^air »dU9
veao dt tefiemMnlktt^, Pondcraudacum
sudicio func verba ta/U tStfequauipnts
§i»im fM l^»ramentefe nSo pofiawr 9iit4

tfOfOjfrc.quibus (jgnificatur.quod numo
ru; tcftiUjMi nunitTro eorum

,
qui timc

forcc inucnti hicrur in loco teftarncii

c6dici,rcquiri non dcbcc,prout requi-*

ficur ID d. I. £na1. fcdpociM in ipfo in-

•colarttc0fflitaco,8c frequcua, id enim
importat veihii illud Lu(itanum»qutf
vtiaquc lex vtitur,PouMfdo: qucd,cam'
jX)yftcrio,vt xntcT nctaui,circa vcrbu,

t\ccir,wuntc^Mcv\ fcincl S«r iccrinj/cd tcr

dxcu ^td.anciqua in d.^.tiQal.^^ noua

p(\rt, §.1, ^
bis,ind.§.pcnuIc.innuens,rcilicct,uoa

|)crfonas corum,qui,c'epore ccftajitcci,

inaeniunciir,(cd quijoppid^ iocolunt|
pronumero tcftm m, debereattendi.

5 Hocaucen>,limicadumduco,vcnbn
proccdac quado jn oppidulo rar^ alias

babicacionisjfcu rurc, nuudinaru cau-
fa, hominuta mulcicudo adcllcc

, nam
pro numcro ccftiu in codicilio, co tc-

pbre,faAo,etiani iurc rcgio eric infpi*

cienda copiaeorum.qui ad nttndtoas

veoeruttt,& carum cau{a»ilUctunc te-
poris inucntifucrunt, non inopia ha-
bicatOium,cam illi.quandiu nundina-
ruoa caufa vcrfancur in loco , vbicx
pcraguncur,Iocij re vcra mcobnc po^-.

md^ brdteacij iltius incolx,^^^yk
cafii*iuilp|ikoro fcd ex c«tt-^

iuecudis^,aiit. priuilcgjlo qnodain lodi
^pflus ,cuiuis rationc ,quocannis illic'

fiundina:,ccrcoannftcmporc ccJcbra-
tur:acquc ita , iicec rcliquoanni tcpo-
•rc mcultus, &rard habitabiiis lccus
appareac,ci^mumen nundmacum c6«
pote;conuei&ariu[oaDiero fifggyewfifiL^

8pparcc,hoc ccpore infpc^o ,eam e^
oppidtfrcquentiam, vc folcni teftiuijit

rumcfofupcrcirccoraodcpofsicrvclu-

ti fi locus, talis cft"ct, qui
,
ci»m, maiori

anni parfc, populo abundct, ccrto ra-

metempoie dcfcrcus maneat, incolis,

'

propter aeitsiotgpcric » frequcccsquc

mocbosjalia tuoccfporis loca freque^

cicibQS,etenim Iocusifte,infpeda ^ai»

satnra,& incolacumore, ncc frcqoeos

fimplicitcr,nec,Cmpliciterinfrcqucs,

dicctur,fcd frequcs ad tcpus, ^ ad ce-

pus infrcc^ucs, proindcque pro valoro

ceftamenti oilnus foleoiter ikOii , noa
Jocus fimpliciccr/ed& ccftamenct ciS-

pus cricinfprcicndumtvc (cconda il*

lud apparcat, an loctts.calis fit, in ciio

iuspopulo folcnnis tcftiumnumcrus
habcripofsit:ficcrgoquod in ifto c-i-

fu diximus.circi locn,qu.T adtct^us in

<2olif& adc^pus abincolisdefcri (olcc

• P propccff
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L.I. CdeSacro

proptcv natur.r cafiis
»
pariformitcr

erit liiccndum circa Ioca,qux,ctfi to-

to fcfe anni tcmporc , dcfcrca appa-

rcant ,pccu!iarcs camcn (ibi)Vcluticx

inftuuto quodam , & lcgc fua, vcndi-

cant dics ,
quibus , numcrofa conuc-

naruni multitudinc frcqucnicntur, xt

quod in illis natura , in his confuctu-

do , & lcx imitatrix naturx opcrctur:

bc deniquc non foliim vcrba Icgis ,fed

8c ratio ipfius , ob quara in crcrais,&:

cxigui populi locis , minorcm numc-

rum tcftium cxcgic , nudinarum tcm-

pore planc ccflat , vt patct
,
proindc-

quccius difpofiiio.tunc tcmporis ccf-

farcdcbcc . Qiiod fiquis dixcric, ra-

lioncm.quoquc cclfare ,cum.hcmi-
nes aliundc prcfc6ti,cuiufquc rcigra-

tia»in loco codicilli inucniuncur,huic

rcfpondcri poccft , id , cafu , & cx ac-

cidcnti cucnirc : acvcr6 in propofita

nundinarura fpccie , cxinftituto, U
cctta ipfius loci confuctudinc: Porro,.

proptec ca
,
qux cafu Ciaccidcnti vc-

piunt, i ccrta difpofitionc legis rccc-

Jendum non eft, argumcnto l.^.^.i.fF.

dc fidcicoramiff. libcrc. non vcrb tc-

znerercccdicur a Iege,fi rcccdatur pro-

pter ca , qnx ,
ptiuiicgio , auc confuc-

cudine caufancuc , cum priuilcgij

confuctudinis ius &: authoritas, mag-
oa fitj.i.in fin.ft.de conftitucprincjp.

1. dc quibus .ff. dc lcgib. I.z. C. quxfic

long.confuct.cum traditis vtrobiquc^

Qu.inim6 in noftra fpccic , ncqua-

quam rccedimus a lcgc , fcd potius,"

Icgcm ipfam ccffarc .dicimus, quia

S^^vcrba cius, ratio ceffanc in cafu

dc quo agimus t quod e\ fupradi^is

conftat.Hoc aucem, 7t & rcliqua,qu5

fpccialitcrcx lurc rcgio hodicrno du
cimus ,

pro codicillis obfcruandum

crit : nam quod atcincc ad tcftamenci

caufam , ad lus communc d.I. final.in

omnibus rccurrendum hodic ctic § t(

aateadiccbamus.

'ancl. BccUf,

6 Ciini vcro circa numerutntcftium

difpcnfacumcxprcfsc Icganius in d.l.

final. quxri pbccft ,an circa qualica-

tes corum "difpcnlatunj quoquc cfic,

incclligatut,in tcftamcnto rure fado,

in terminis, dc quibus ibi cuiquxl-
tioni rcfpondctur cum communi fcn-

tcntia
,
cjuod circa numcrum tcftlum

Ciz difpcnfatum , non tamcn in qualio

catc difpcnfatur, vt tradit Alcxand.

confil. 70. vifo confilio^ column. fcp-

tima lib. Cecund. laf. in diCt. I. final.

numer. fccund.verficul.& notabihccr

Iimita, vbiitaconcludunc omncs,vC
ccftatur Rip. in crad. dc peftu circa

recundum priuilcg. vltlmar.vcluncac

numer.dccimoquarco. TcIIius in 1.^

Taur.i.parc. num.dccimotcctio. vcr-

ficul.fcd quando:Mcnchac. dc fucccf.

crcat. d.^. ii, numer.}^. vcrficul.ii-

mica fccund6 , & Spm. a Caceres ia

fpccul. ccftamenc in glofl. rubric. j.p»

numcr.quarco.Oportct crgo, quinquc

illos tcftcs ,dc quibus in did. I. final.

mafculos cffc
, pubercj , ncc fxminx,

idonci teftes crunt rufticano ccftamc-

co , fccundum communem fcnccciam.

Scd hecquod ad nos attipct cft

tclligcndum in ccftamcnto fcripto , fi

cnim ccftamentum ,nuncupaciuc,finq

vlla,inquam,fcripcura,ccmporc morc
cis in loco dcfcrtcf fiat , cunc & fxmi-
nxquinario illonumero computabii'

tur. Idque non fpcciali aliquo, rufti-

cani tcftamcnti ,hac in re priuilcgio,

quod illi non competit cx lurc rcgio

hodieroo , vt prxdiximus,fedquia,ex

Jcge alia rcgia
,
nempc, Ord.Iib.^.tit.

8o.§.finaI. tcftamentum finc vlla fcri-

ptura,tcmporc mortis duntaxat , fic-

f i pcrmittitur, idquc cum fex tcftibus

tam maribus quimfxminis: quocir-

ca,cum inccrminis di£t. I.finaL ru-

fticanum ceftamcntum oum quinque
ceftibus ficci pcrraittatur, non tcmer^

inccIligitur,;cftcsillo$,ciufdcm.quali-

utis



&ecund,phYt\ ^i]

fatiS apudnos cfTc poiTc
,
quamin tc-

Itair.ciarij^ tcftibiis lusnoftrumrcgiu

fiii.is acin)ittit: Pono, in tcftamcnto

jiuncupatiuo , tefnporc nioitis abiqui

vi*a fcripturat.i£io,mu!icbrc tcftjmo'

t6

"iiiutn .-idmittit rcgia Otd. d.titul. 8o«

§.rinaKqu6d,&: ni anti<.]ua cautu crac

d.lib.4.titu!.76 §.4.-

y Circ.i tjuod cciaiT» crit notandum,
qut)d rennfsio folcnnitatis 1 dc qua
>n did. Icg. Hnar tamhibct Idcuni m
icflarfjcnio tn fcriptis, ,

quaitf, fini

vlla f(;riptura fafto.iuxta quorun-

dam antiquornm fcntctiam rclatam,

& ccntra Azoncm fccuram a glcfla

n)d. h Hnnl. verb.admittit, vbi Bart,

numcr. i. fcquitur, &: 9\cn , quodica
' obfc^uatur commiinitcr, communcm
tradut,S4 fcquu*nturDo£lorcs ibidcm,

vt pcr AIcxand.numcr.8. Corn.in fin.

laf. nuracr.2. 'vcrficBl. quarto cxtcn-

dc, Riminald.fupcr gloJf.vcrb. lcrip-

tuta : Angcl. vcr6 ibi nuuicr.quarto,

Kanc ftntcnciam manifvftc .ipprobar;,-

- cotiariam tamen attriljuit giolfae ibi-

dcm.'dtim cnim in propodto articii-

lo , fics fcntciltias , ^ ixitcllcftus tc-

fcic diftan: l.final , ibi , & fmefcrip^ .

iina , aiiofum , inquit ,
cdcfcntctiara^

vt tcxt. intclligatur m tcftamcnto jn

fcriptis,& quod vcrba illa ,
&fmefcrtp'

turd, ad fclcnncm tcftium fubicripti©-

ncm rcfcrauiur : , wqiik ,ii:tclligHue •

fn tfJlMunto nuucupatiuo , dtcitur fnh

fcriptii , in fcripturAui tdnidt raUciuni cjl , &C

iianc fcnceniiam,fcrip(ir,tcncre glof-.

iam iu diA.1.6nal. Iicct non (flarc, ^
in I. <|ui tcftamenco .§, ftnal. ff.codcm

titul. dc teftamcnt. Tcrtiam dcindc

addidit Angcl.aliorumlejisentia^qua

ipfc fcquitur , & veram intcUc^^um

tlixit , videliCei ,
quod tcxt. i;uelljga-

tur intcftam^ncoChc vHa fcriptura:

^ hcc , benc. : S>C ita communicer tc-

netur,vt tcllatur Alcxahd.in d.l.hnal.

iium.8. Q^iaicnusvcio Angclus, nic-

diam illam fcncentiam atcribuic glof-

fx ibidcm,non bcne mihi vifuseft,dc

ea fcn/ilfc : nam,ecn in vcrbo, fcripru»

ra, poftcriori loco refcvat bpinioneni

Azonis ,tcxtum duntaxat intclligen-

tis m tcftamcnto in fcrip tis, ad quam
giollnin rcfpcxiffe , vidctur Angcl. in

grolla tamcn proxim< ftqucnti , ma-
nitl-fte rcddct, Accurfiuscuin fcntcn-

tia jllorum,qui,tcxtum, in tcftatutn-

to (incfcriptura.fado intcljcxciunt

:

"& in hunc lcnfum , qucm Angcius
ipfefcquiriir , cft communis, vt di-

• xit AIcx. in d.Minal.uura.S. glofla il-

Ja,vc credo , accipitur a comuumit^
Scribcntibus : quod faltcm vcj cx co
manifcftc conijcitur , quia ab cifdcm,
in concrarium cicacur ^ ciufdcm Ac-
curlij glofla in dift. I. qui ccftamen»
io.§. final.vc conftac cxBartol.& alijs

• in diil.I.Hnal. Bartol. in dirt. 1. confi-

ciuntur .§. codicilii , iif fin. fT. de iur.

codicil. & id , merito : glofl"a namquc
jn did. §. fiual. vcrbo, (crmouis, ver-

ficul. Vcl dic , tenuir,rufticum, intcr-

minis di^lx 1. ftnal.poflc facerc ccfta*

mentum nuncupatiuum y in fcriptu-

ram tamcn rcda^^m :qu£ eft mcdia
iIlafcntcntia,inqyam,vtraDi(^ucgIof-

fam allc^auir Angcl.io dii^l.numer.^.

g Conftac icaqui cx communi fcn-

tentia glollir , 3£ anciquorumin dift.

l.final. quam etia rcccntiorcs fcquun-

cur,in(pccic iliius tcxt. ftrquc tcfta-

jBcnto in fcriptis, ac nuncupatiuo , ft>

nc vlla fcriptura fadlo . rulticis , ordi-

•narias Icgum folcnnitatcs rclaxari;

«^uod ^ego can)cn intelhgcrcm quan*

do in loco tcftamcriti conditi non rc-

pctircntur,qui fciretfcribcrc, fienirn

fcientcs litcras, cifcnt mucnTi,"tcfta-

h/cntulfn coram quinquc teftibus , fi-

nivlla fcripfura nuncupatum , nun-

quam valituruminfpccie iliius rexr.*

vcriu5 put6cumcontraria,alioru fcn>

tcntia,&gIoflcin d.l. <)uitcftam.§fin#
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• L.iX.deSacrofancl.Ecdef,

Verb. ferfnonis , (ic TCraquc fenccncia uc»eciam pro ig^oratlbus !i'tefas,rob«

(cripcionciu ruain inccrpoiyere labct:

PoCco lubfcripcio tcftiuhi . neccllario

prrcfupponit prccctlciircm tcfbmcn-

ti fcnptuiam , cui rublcribatiii . Cla-

rcigitur docuic Impcrat. icftamctuiu

ciini minori numcro tcftium,^uando

^in eo numero vni» , auc piurcs litcta-

ti fuifTent , finb fcri^cura condicum,

honvalcrc, inquic ehim iii vcriiciii*

.Binal. rufticorum tcftaiucnca ^fccun»

dum i1?Qdum ibi pr.xdidum ordina-

ta, Icgum fubtiliraic rcmota ,'fii ma,
validac]ue condllc.rc . Vndciamcx U-

ierAitliuscext.mihi,cani clateproba*

ii , videtur , tcftafflentom mioiis fo^

lennc , dc qu^ibi * liiie fctipcura fac*

tum non valcre , quando aliquii,aQt^

aliqui cx tcftibus in loco rcpcrcis
j

fcribcrc fcircnt, quam
,
ccontrario,

icftamcninm fine (criptuxa faftura

valcrc , quando omijcs, litcrarum cf-

fenc iguari : Dam iCtfi fobfcriptio teT^l

*iium
, qpam bmnitio esti^it Imperar.

'

vbivnus , aut{>Iures ,fcriberc fciant;

abfquc fcriptura tcftamcnti dati nc-

qucat, vt diximus,darf vcro pofsictc-

ftamcnci fcriptura abfquc tcftiiifub.

fciiptLonc, yt paccc:vcramcamcn pur

-t6 in glatiam cpmmonis.fententijb^

ac ceftamenti fauore, tt'bancpartciB

f&periorisxcfolucionis» qoia Imperac'
* in d. verficul. fm autem , normamte-

ftamoncipftffcribit, cum quinquccc-

ftibusordinati , ncc iliius vllamfcri-

• pcura tcquirit
,
quam dcmum rcqui-

rit in <i! verHc. H vcro , vbi vnus , auc

pltires ex |eftitbds,fiiecint literati. '^v^

^ :' Q^efb deindc in materia , an
camcncam\ a ruftico «rfire Manii
fa^o poftca ccftacore , ciuicacis inco-

la iz ciiif, adliuc in rudicana iliafua

folcnnitatc fuftincatuf ? & fuftincti,

ccyuic Bal<^ia l.liquis h;crcdcin,circa

med. C^i^iif^tQt,ic fobftic|it. quem
fequitiittin d.l.fina].naiii.i«vcilic^

"
Tctfl*

concorda.ca.

Qoamc^cordiam &.rclblutionem

probat tdxt.in d.l.fin-cx vcrfic. Ita ta-

mcn-,vbi, & in vcrfic lcqucati.traftac

Impcr.dc tcftamento ruftici , cni fcp-

tcm tcftcs adlubcti ncccIFc cft, prc^-

tcrca quodtotidcm inloco tcft^men-

ti inoeniantur, U qos,(ifciant lifcorai»

fubfctibcrc teftamcnco,vhumqucquc» *

pco^uapccCona, i.ubcc, fin auccm lice-.

raci non fa<?rint,8C*finc fcriptura tefti-

monium adhibcri,fatis cft: &: tijc fpe-

cialitas confiftit in co, quqd Impcta- •

iftr agic dehomtne,qui vb]ait,in fcri-

•pcis teftari,quo cafu ,ceftiom fnbfcri-

pjcioioeceflaria erac,alias deficerecccf-

camcncu, I. Ci v^us, infr. de ceftamcc.

qujm folcnnitatem, in tcftamenco de
quo agit.remittic lmpcrator,fi ccftcs,

litcrati noncllcnc ; quod Ci deccfta-

, menco nuncupaciuo loque^ecur , cui

fispcom teftes tnteteiTcnt , tunc circa

hoc,nulla fpCcialitas vetfarecnr, c&m^
in titincupatiuo ccftamcnto,quanntiii*

• uisfctipto, tcftiu fubfcriptio nonre-
quiratur, (iuc in rurc, a ruftico, fiuein

cmitatc, a ciuc ficrcc : Incipic dcindc
' I mpctacor,in v crfic. fin auccm , agere

deceftamento, com quinque* reftibus

fado* quando, vidclicet, in Iqco illOy

rcpcem inuenti minime fuerrnc , & in

d.vcrfic fin autcm, dc ceftameci fcrip-

tura,aut tcftium fubfcriptionc, mctio-
* ncm nullam facit^confccutiuc fubju-

gcnsinverfic fi vcro , ha:c vccba, £i

wrlfnuSfdkt duo , rtl plureifuerintliterati.li'»

CMt eis^pra tgnormililif U^df , pr^fcntibus

umen,fuhfcriptidnemfum imrpanere: Qui-
basvprbi$,fupcrior rcfolutio, iudicio

nico,mani(eftc probacur,illisnamqu6

(ignificat T mpcraton ccfta rficntum' cu

quinquc tcftibus valcrc,ctfi nulliis cx

cis fubfcnpcioncm fuamincerponac,

fi nollosex cis , fcriberefc^ac : quod Q.

fcribcirc fciac vnuSiauc pkirts^eu^ tog»
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\t\\\h extcnd^» inffifk tcftam.Rip.m cam feq.^bmcvi^qudd sttib<;t iid teft^ •

trac.dc pcd.in piioilcg. vhim.vouih

4.qu:elVii n.iiuincr. cum rcqucDti.

Mctich. dc rucccll. creat. $.zx>*du.34«

vcilli--iext6 nnjplia.

Mjhi vcro . la pr.vlbnii quarftionc,

di^lmwlionc o|Hiscirc>vtdctiir, autC'

nirxk rufticanus nwxit^r in ciuicatc in

tra adnuiD a «jic fncoUcu5,auc poft aa
num clapium^in prjmo cafa , Baldi &
ahorum fcnicnn.im probo argumcco

tcx.in l.qu^^ii conllitucum. l.tcllansc-

ta corum.l.quod tiiciiur>in priii. ff.dc

milit.ccft.fA $}.lcu hatlcnus, inil.cod. •

tit.quibus ciadftur, icftamenta mili-

fom,in cdftLis,auc iu cxpcdicitfod^jiu-

le mihtari fada,poft honcll.im a 'mi-

]il:a mirsioncm,iri{ra annum dCicaxat

val.rcrfic CTj'/> 6w rcinus (olcnnia , rU'

flicoru tcft.inicnta , in propoiit.i utJ'^-

Atoncinita aimii vaicbUni.ncc cni:i\

conucntens erat,vttcftamentu,iure •

fcrmittcnte f^^um , tcftator.e poftet^'

ciue autincolaciuitatis cfTcflo.iliit^

in&raiaictur,qua<i, cupriQiu teflator

domiciliun) mucauit:jti.{laincncuquo .

quc niutarc, cogcrciur , fcd nnni fpa- .

iium,comodum adidvidc£Ui-,&: tdcir

coyinuhcibus, miltti* mifsis datiir, v.c

•conftacex d.l.teftanientae<nr(im , cit

alijs:qoorum argu mcnto^ nd temw^
i\cc inconfulto^rudicis ciuitaic nofte

iDcolcnttbus,i<.ic tcmpus conccdctur:

ILlapro vcroanno, illorum ccftamcca

dcficcrCjCarundc lurLum argumcnco,

mcrub rclpoodcbicur,coUa Bal.jSf Se

qoaces. CMtj^im rofticorufm tcftamcii

ta,fattorai>iUniaiure nofunt>^uf ini
'

Iitum,ncC mai6rib^s,im6 nec zquali

bos priuilcgijs potiuntur iprrterqua,

qu6d,cjfi alia* agiiculcorum rufl:!-

coruip fauorcs &: priuilcgi;r,p}ariiDa

iinc,de quo in Li'.ir.de nundin.l.i.1!^
;

fjfc rQfti%f4jrii.>bfcq.deuo&lib.ii.lR

iace pcr Rijkjoid.cradl.^.par.prmc.de'

menci caufamiodfauorc perfon£,fo«

Icnitatcs^iciiiittuncurtfcd magi^ pro^

ptcripforum imparitiani, & itrtiutn

inopia,vc conflat cx d.l.fi. yndclacis,

fuperquc conlulcu rulticis cric, fiiaii-

diu vtacurpriuiIcgio>quadiu fuo vcun
tor milites, ()uoram,ciffca teftamobci

*

• caufam, frequens iD iurefaubt & pri-

tiilegium efi,prxfcitim,quij,vbi lofti

canu5,ciu]tatis \x incola fadlus^in ca.

conucrfacur/ccffat priuilcgij caula:?c

finica primlcgij caufa,priuile^ium ip
'

fuiii iinicur,iu.\ca i.Titia.H7.^.vfuras.

*ftldeleg,ii Nec obftat racio Bali m d*
^

!;£ qnts biredem,ailerentis,qudd vbi'

qOalitas adaiique aduin rcquiticur;

tauqua caufa ficndi , fic non tanqu^
cflcndi caufa, (ufficit.qnod qualitaS il

la,fcu cauf.tficdi, <i principio a^useit
tuilfecvcillepcrmancic, ccfi illapo-

fteideficiac ;nam ioj)ra(enci,dupicx

duahcas requiricor , vc valcat mmu^
ioicnnc rulhci ccftameCuori,viui,iqiijkl

*fiac a ruftico, altera qu6d in lurc ,&
hafecfccnnda rcquiricur pcr modu caii

fa:fiendi,wif bec cnim tcftaaicncu rurc

£cci,prior verb^ pc;^ m^oduin cauf? cf-

fendi,debeceaim efle nifticus. qui lU
ceftetar^ aiiufi ita&^btm valeac te-
iUmcntom»iulta dJ.fi.cuarBdt.tt c6
muni fencentia ibide de qnafup. pcc-
tcrqua mcra anQum,ex rationc qoSdt
ximus:Aut ctiam, vt alijs clarionbus

ternfinis vcaL,quibus, circa militis cc

ftamcntumvticur Rip.in d.q.4.oum.

174ld fi.Cufcq.quali(as illa , quddtc*
ibtor»Gt cufticus» rcquiritur pcr mo*
dnm caufar permalietis,ijct)c in infolc

ni milicis ccftainento ,qua!tcas illa,

quod ccftacorjfit nuJ£s,roquiriturpci:.

modum cauf; perraancncis,S£ bac cef

fancecabDlceUacpriuilcgium , iuxci

4Ll.Tttia. ^vfara$jqualttdt$ver6illa, ,

qu^dinrure tcftccur , rcquiritut per

|Aodd caiiff ptincipiacis,feu habriita->'

by



L, I. C. deSacro/ancl, Eale/.

liy,ficut 5n militis tcftamcto, percun

dcm modu.n icquiritur illaAjLiod cc-

(\eruc in cailiis , au^ in expCv.litionc:

Quq fic/vr,(I mi]cs,iurc milicari ceftc*

tOr in caftris,& domttm reuerrus,non'

<juidcm i niiittia mtttus* fed adhue

niilestibidem moHaturinon Itntetur

tc(l^mcntum,quia,nciT!pc, qualitasil

Ja,qu6d ccftctur in caftris
,
rei|uirJiur .

pcr mo(ium caufa: ficndi, vtar Bal-

di ccrminis.rcu(vt alijs vtarjpcr mo-
dufif caufx principiancis:pfeflanie V&-'

cd qualrcjite Bcquinta pcr modu c4u«

fx fieDdiiprinci|)iantis,ren habilir^n*

tis,non ccflat difpofitio, vt tradit Bal. .

in d.',fi quis hcrcdcm, Imol.in clem.

i.dc refcnpc.num«i4.& cx illis« Kip.

^biproxiiuc.

Exqua ratione inf«nar,qn6d tefta

nicncum ruftici,qui ffioticurlnciuica

tc,iD qua,non vt incola» fed vt adue«

na , cciam vltra annum , moram tra-

3iit,firmum nihiloramus valebic,quia

qualitas illa caufx principianris ,fcu

ficndi,videliccc, quod tcRamentum
rurc fierec , excicic a principio : quod
fuflicit vt dfftuni elV : qu||icas^cr6

cauCe perniancn^isjJfeu e(rendi» vide-

cdk,quod ruftic&s ciiec»fempcr perma
fic in co,qui, ctfi in ciuitatc diu vcrfa-

rctur,non.tamcn6 rurc domicilium
(ranfiulic.

Econcracib vero, teftamencu illius,

qui, derelid:f ruftiei€ate,inco]a'citti-

tatis faf^us cfl: , vlttaanAqm inita^-*

tur , (icuc dicicur in ceftamcnco mni"
cis,a militia mifsiyccffanccjvidelicet,

qualicacc pcr' modum caufgpjcrmar

ncntis,feu cfl'cndj,requifica: vnde iam
apparcbiCjipfam Baldi racioncm,con

craipfius^ntentiam in propoficoca-

fn retorqueri,eamquc , qua in co pro-
' bamtis, cx hac«8e aii}$ fupradiotis ve-

riorcm vidcri.

Ec h.rc qujdcrn ica dc iurc commu
nicon(lan(,quo,duplex iJlaqo^icaf

rcquiritur in t*c{\amcntc' , dc qiio agi-

cuj;C<^ccfum,( uni uc:uitu"]uo uiicno

ftrofcgio, ad icftaii.cnii vaU rcin no
requirerecur quahtas illa.qii6d tfcfta-

tor,rufticuscHcc, qua: cft qualicascau

fopermanencir.fcu cfTcndi , vcdixi-

• mus,fed foI"m qualitas lUa, quod in

rurcficrctjvcl^aliasinlcco rari po-

puli,qux cftqualiras caufarprincipia

tiSjfeu ficndijvidccur diccndum.quod

ctfi qualitas ifta,qu(^ aptiDcipioc^ici*

cicpoftcaceflarec, non ide^ magis cdf
- faretteftamentivalor;acproinde,Bal

'
• di,& Scqoaciumfencenciam ,(a]teni

in hoc rcgnOjforctencnd.nm in codi-

clllo tribus ceftibus fa£to ,in (pecic

Ordin.d.lib.4.tituI.86. § pcnuhim.
Cui tamcn acquitfccrc nbn poftum

,

- cfi videam, legem, vltimx volunratis

'fauDre, inopix ccf^iom fuccnrrcre vo-

luifle, vnde,eorumdcm poftc&copia,

. diutius .&abundefubfiftcntc, cefiac

mcns lcgisjnullaqucratio poftuIac,vc

cins,qui habuittcmpus& facukatcrn.

folenniccr difponendi^valcac iriloic-

nis voluDCas; quafiiamdiu difpofica

inloco • qu6:talis faculcas non fupcr?

^flec,ciim (i ad hoc vXquc ccmpus,fa«
iior ij Ic protrahecetur, defunftor^ ve

luncatcs f^rpc conturbarct^comaiitce.

d4quc*fallicacis occ^ario magna ptx-

bcrcturtquotuscnim quifque eft,qui

aliqbaiidm in rucc ,auc pago ruftico

.

. ndnfuilTetiGcqueoniniiimterefnpie

voIuntatesjtHbtts teftij>ils,cu ma-
. gno^fiuch periculo pi^cHarftnturt

quod.ncc ius' ncc ratio p<iftulac , ^c-f

' rius igitur,&: tutiuiclT: in cafu propo-

rico,ncG tcftamcntum. iurc rcgio anci

quoinfpc^o,ncc codicillos,cx no-
uo ittae,ancei fsidos«i||n cribus teftt-

bns,valere,ceftante , videlicet ^quai

'

littite illa, a lcgeaXcailifira pro caufa

finaii priuilegtj.qux in pra:fcnti,ex tp

fiuslcgis mcntcac rationc,vcl critlu

, bcnda pi:o qualicace, a Jcgc , icqttiilca

pcr
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• * Secund»

pcr modiim caufa: pcrmancntis , feu

c»rcndi>vcl,(i accipicnda fic pcr modu
cauftr principui)tis,rcu Hcadijtcrpon

dcri pv^tcnc , tunc demum.difpolicio-

ni ricc faclx noo 6l>ftarc iftibs quali-»

taqs ceflationem,quiido a(£lus,cu quo
ipfACoiiciiccic, ih i(;fo concuciras.C6m

porc pctficitur,& (onrirhiacur quod,

uc cc(l-amcr.tu,&: codiciilisdici, iion

• potcfl,qui ncn , niii ccIUtbcc moccuo,

confifmarrfur.
, .

'
.

2t Qua|acii>iieideinittriseric,quid^

quid aliu<i velit kip.in d. qu^ft^. ntit

16' ciim fcqiicntibus fccucus Corii.

ccnri.*73.y)liac«col.fin.iib.4.Si: co&re
fcrciis & fcqucns Bocr.dccif.2,18. ny.

' li.in prii.c.circa tcftamcntum ,tcm-

potc pcliikiu fadum , tcpori poftca,

ta;iitatc,Dci clcmcnua,rcfl:ituca:vel»

(i ccftacor*lojcofd pcftilci^tjxcxiuic,vc

tenuic CHciftupli. Porcin §.pUne,ni£

mcr.i I.inftic.de ccftam.miiit.Cuiad*
fli' ulcitur fciitcntia PjuIi in 1. nutri-

totibus.num 4.in hn. C.commun. dc

{uc4:cfsioii.tradcntis,tcftamcntum pc

icgtini conditum in pcr^-gtinaciouc .

*cti kiinorinumcro teftium , va)cre,ii
*

inoriatur io loco vbAoipicacuri Se ce

ftatur/9C0sfi{uperuiijat,&alibi mo-
natur, quiacunc,ni'oqiiit, ccHac caufa

priuilcgij. Et quo incclllgitur Pauli •

lcnccncUjcftc, vc ccftamcntu vircsa- ,

inituc,ri pccegriniis doiiiUtn rcpctaty
' - vcl alibi ooica pcrcgr inactoiie juotia

.
* tuc:na (i durante ilfa moriacatjqu^n'-.

uis non in loco vbi cnndidit tcftame

tuai,fcd alibi) fiiftinebicur ccftamcn'-

cu/n j CUm adhuc c.infa pri^iilcgij du»

. rcc,ncpc,pcrci.n inatio j^^fa,cuius cau-

. la,ptiuilcgiuin tcftandi infoicnnitcr •

compccic pcrcgriuUjfccuudam Paul.

d.l.nuccitocibus,nuai.4. per Aiufa.ibi

poficaui, voi Angel.na.i. contra glo.

ibi,ccni:ic,pcregrinnm', cuim duobus
^

teftibuspoUcccftarijquafi Dci mili-
'

tctfiifcquituV Rip.de pcftc* circa ipe- •

cialc.l.vltitnafvolunt.num.4. vcrfic.

Tctciu mducunc . Q_uod cgo caincn

non admiitcrcm pr.xccrquam in ca-

'

fu,cuius meitoini in ^pracccdcncc , ia

alijsglollamrcquor.
^

.*.
.

Ij^..
Qufriturdeindepri'ncip!lliccr,qui *

nam.quoad prxfcns infticucii , dj«an-
tur ruftici.'&: ^arc.in l.conficiuriiur.|!

codicilli,num.3.vcrfic.qua:ro, qu» di-

cantur ruftici.ft.de iyr..codicill. dcfi-

niuic,cos omncs rufticos dici,qui ha-
bitaotextrimucos cittitatis i vel ca-
llti,per 1.1. C. ne tuilic. ad vli.obreq^

idCuoctlib.il. &idcffl quoadjpropbli-

^rum intcliigic Barc. dc ijs qui habitac

inca(\ris comicacusxiou inHgnibus
j

lcd in quibuSjhommum copia ao cft,

quonia in hisproccdic difpofitio ccx^

indj.fin. vbi Itquiitktur communicct
.Doftorcs, tcfte Kip. io d.tcad.3.pacc;

|grin^.deiu:nied.pra!fcraac. rcmed.*
%.nun).i84.idmcelligeiitesetiamjii •

•

nobihbus quiconcinud, vcl maiori

annipartc habitanc in villis,coru.m

namquc ccftamcnta gaudcjunt pnui
llgiodict^ l.rin. vt conftat cx Kuyn.
ibidem, Angcl.Paal.Corn. tc laf.nu.^

i*tcadit ljraq.de nobil.c i, iiam. 54«

iilicem poft alios
»
priailegijs ruftico*

rum gaudcre nobiiem
,
qui, rias hab^*

taCjncctamcn idcirco nobilitatis lu-

ra amitcetCiJ»: vcrain, accotninuncm
renccociamccftacur Mcnchac.dc fuc-

«cft'.creac.lib^3.$.2.i.nu.5£. & ex^illo

.CraCin d:$.teftamcntaa[i ,qua;ft. f^k.

iBum.7.& Barc.quidem in d.^.codicil

Jifloqaicac in his qui babitanc extrl

miiros,aIij vcroin d.l.iinal. in ,ijsqui

habitanc in rurc,cun<5toruin tamcca-

dem mcns & cefolucio cft,^ ca quidc

veca,(i bono accipiacur (cnfu , ncc dm

aim crcdendamcft, Barcolum cxifti-

maflct^omnes qbotquot blbrtant cx*»

tra mu*ros,pto rufticis fore habendos,

fcd potiiis, eos , qut in contincntibus

«diacijsiubicant|procaftriip£u&)&^ • •

ciui-
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' L.i .CJc Sncro^

ciiiJtacismco!ls,.iiit ciuibiis:cu/n, crfi

caftriun,oj»puimn ,& ciuitas, idpro-

pric Hnc ,4uoJ murprujn ambiru rcr-

ininacu^, luxcA cap, fi ciuifas.defeoc.

cxcoinmuD.lib.^. I.vrbisappclincicHl.

vc Alph^nus.fi.dc vcrboc. (ignifici Ja«

tiorcu» camcn" cx mcncc profcrcnns

accipiunc inccipiccacic^cin,vc in d*c«

ii ciuicas ctadu Alcuc. m d.l.vr-

bis appcllacio^c^ca piincip.idque po
• tifsim&m eric diceiulum» vbi cdcincn

tia vrbis «di(icia,boi)a pars populi oc
^paret.vc accidtcio ciuicate tfta»ca*

ius populus habhans cxcr.i muroi.ci-

uicaci concigiios.nobilium.&alioruiu^

ciuiun> .impiam alus ctTiccxcc ciui-

caccm . .

. Qju a I c,aoftrocum iierelacio cricin

teUigcnda tn i^ /qui liabiranc extra •

muros «41011 camcn in conciQcncibufl

•jcdificijs ncc in fvburbijs.ipljs,Ciuica*

• ti prcpinquis. i>cd,ccli a ciuitacc lon-

gc vicani diftcnc , ucc jntcgcr numc-
rus ccdium in corum viCo porsu in.

uenin ,
(uppisri umcn facile pofsit^

vicino comicatu.cric iacegccadhibfii

#du.s cx mcncc iegis.

Vicinraaucc in iurc appftoribus,

varie varijs rcfpcclibus jncclligitur,

& s^loflain c.(clicis.§ pr.Tfcnci.vcrbo

'vicinaru«dc pacn.lib.^. dicic , quxfint

loca V^ctna, ludicis arbicrio reiinqui,

idem tradic Barc.poft Ucob. de Arcc.

m l<4>§'n tam vicinumynumcr.z.fF.de

damn.infc^.cradic Bal.in l.d vicinis,

in fi.C.dc nupcCom.confi.ip.iii prx

fcnti confuliacionc.vcrfic. His tamcn
liouobdancibus , lib.5. fcquuntur alij

xelaci a Fcliii* in cap.quoidam , nu.*i«^

dc prannmpcioD.vm in num^.obfcec

taDgactquid dicacuc cflciuxti quici»

propc,8c proculttt rcmocum.Bal.io I.

^ iuris iij;n»ranciam. C. qui admitt. ad
bon.poll pd.ad hoc vt mulictcs,&.ru

(licijignciancia iuriscxcufari no pof-

iintpropccr pcricorurttmlgco vlcitv^

rancl.^Ecckf.

vicii)icatcm,inq'jit;qu6d ficut ir.ulic-

tcStbi r.Mlhcj vatlaiicad fy iuam pi o ii-

gnis.d: ad ciuieatcm pro indulgccijs,

lu debencireproconfilij^ , quiahoc
• roii c fl muh&m difficilc prcpicr loci

vicinitatcm . Etquia difpoftLio4J*fi«

C.dc tcftamenc. ncn h.jbct locum in

caftris & villis ciuitacun^ , in qiiibus
*

eftcopia pcricorum^vt probattcx. lU"

^aglo^;i ib'i vcrboJcgcs,hoc locclii-

git Arccia.ibi nbm.i. quaiido «Jll;

caftra>vicina func ciuicaci, & quoad
boccum locum,vicicumdici,atbitra

.

tur,a quopoccft quis,!n ciuicatcm ac

cedcrc,&: cadcm dic,ab ca,jn cundcm.
rcccdcrcHxc autem viciniras cu pc-

ricocum lcco , (tc hocobucr adnocc-
musjiufcrc^io pro codicillis accco-

dcoda 06 cric, quia vt babeac locitin»

vcl ooDipri^ilcgium dcquoagitur in

Ordin.d.citul.8(!. §.pcnUItim. vicioia

ciuicatis in qua, pcriccrum copia vi-

gcr,non cofidcratur, imo ncc pcriria,

rufticicafuc in ipfo ccftacorc.quidqua

ad rem £icit« vccfiftat ex fu^radi^is.
. Altbi vct^ circa polIefsioDis acqoifi-

' cionem, vicinicatc cx cculorum pro *

fpedu diiudicat idc Arccin.in l.quod
nico.§-fi vcndicorcm.numcijy. rt'.dc

ocquir.poCf.Batc. auccm in 1. fitcrcius

• fF.dc aquapluu.arccnd.Vx profelldac

, roagiftraliccc loquicur iojvictnia pcr-

fooarttmaflCiCarum vicintam eflejdo^
* Ccc»vfqu^adlocum»in quo,vox homi*
ni.s acclamantiscxaudiri poicft, vr in* .

l.i.'§.codcmautemtcfto, &: in §.fc-

qucnti.qui incipic,pocuiil'c« ti* de Sc-
tiacufc.Silan. •

'

.

. Ncc bic |!xpe6tanda cft accJama-
ciohmniouvocalifsimi, qualis tttt

in jzercicu Perfaron) apad Darium
rcgem i£gyptius qutdan|, omnium
htjminum vdcalifsimus,cuius,in Mcl
pomcnc mcminit Hcrodotus Hali-
carnaflcus ; & in Grafcorum cxcrciru .

contrA TfoiaooS) vnus t'ducibu$ no-

mine
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nominc Sccntor, cu/us tatus vocisfo-^

nitus fatffk pcrhibccurj quancus,a]io**

lam quinciiiagtntaaykfcribit Homer.
JiS>,f.lliadiEcitergocxpe£lada vox ac

' clamancis,nec 9tta,ricc bafla, vc Barc.

* loquitur, commuaisA' rccundutn

catura1fm&: coniaiuncm tcmpoium
.ciiiluBi:6c BaiioJi dodfinam Tequi-

t<ur Inf.in l.finnl. nu.i. C.dcliis, qujb*

«t indign. V bi ctiam idcn -Bart* Alcxi
*& Corn.piimcr.i.

Sccundum quam diffimtionc, exif-

'linioaccipicndam forc vicini.iqnoad

pi .v(^jns inflitutunv, fi cnim rulbcano .

clrt.uori lint in inontanis vicini luxca

•pra:citctam vicinicatis cxplicaxione^

iii qiiibus. folennis leftium numerus
pcrsic baberi, ctfi 6iufd6 p^^i, non finc

compagani, ernot bmnes icniibcndi»

(Cttm non dillicilc fic , cos conuocare/
fjUiab cRio donuistctlatorisjvocc ho
jninis inclamantis vo^cari pollunt: la-

tiorcm vci6j/icinum
,
pto pssfcnti

arcicuionon requirb , quonia necid
Verba Icgis, nec a^us naturaexpofta*

' Jant,prmnd:c]uccx Icgis mentCiiufttf

voce cl:fmacis in defcc^o cdtetHS ero^'

fcx pra:diclisdpparcr,cos qui oppi-

dum incoftnces,ruraGolunc,vuftjcoru

iiumcronon f^rc ccfcndosquoadpci.'

tiilegtumdidla: l.iinal.^mccn tnruce

ipfo teftentiiri S: iiioriantur,quia nonT

furi|;oIis, (edruris incolis priutlegiu

dAtumeft in d.l.final.fecusericde iu-

rcrcgio Portugallio: noftr.rin codicil

lis-,quia non pcrfonx , rci.i loci dunta-

xat intuitu.ifc rationCjdatum cft priui-

kgium in Ord.d.cicul.86.§.penult.vt

(npra di^tumfuit.* *
..

Anautem ceftamentum,qaodfitiD '

•nuiri,dicatur,c(re in rurc fa^m,tcti-
gic Bald.in d.l.flnal.circa fin.Qfrcnifc-

tft ad notata in c. Vbi pcriculiim,dc

clcft.iib.^.nioricns.rcfponfioncm col»

Jigi cx notatis ibidcm , fic allcgac^ I.^" ,

copHciuncur^in .§^.codicilJi, vctiicultf •

80
,quid cnim .ff. dc iur.codicil.quc ccxc.

dom Bald«aIIcg/jic, fentlre videcuri 6C

bcnequidein,cuinqui c(t in mariitcf-

tarinon pofle pciiiiicgio tuilicorumi
tamccfi i]lic,eandcmceftium [)etiUtl2

paciacur
, quam rufticps, ih ruic. quia'

inpta-allcgato vcr(iculo nm pcTmiC-

lituc,minus folenniccr ccftari ob pr.r-

fentem adbibcndorutcftiun>pcnuria;

j . ^ Nec obftar,qb6d dliqiiabdb,£idum
'•in mari ,

pcnnde ccnfetor lic fadutn
in agr o cm itays ^»6r qiiamlocils''!lle

maris diftringitur,vt colli^itur cx no-
tatis in d.c.vbi pcricuIu.§^brr6,quo-

. niam hoc eft intclligcnJum
, quoad

alia qux ccaduncur ibidem, vidchcct,

^ooad caufim t.ctricoHj » & iarifdic*'

^onis,qiuitcnu$ namqii^ iiiare,per ci-.

• tiituem dtftringiciir j ipfius ciuitatis

icrricorium, fcu diftri^bus ccn^cbiciir;

vt cradiciglofla in d.^.porro.vcrb, tcr-

iucocib,&: ibi Ioan.Mon.& loan. AnJ.
& Domin. deSand.G^min.nu.t. in-

. telligens id in jnateria fauorabili » in

j»QBnali vc|6,fentieos,appellatione tcr

titorij, marc non caprchcndi,& vcro-

quc loan.ibidc cicaco,*Bald.in l.i.col.

z. vcrfic. & nota qii6d qui eft in mar i,

C.dc fentcc.cxpcric.rccit.tradit Bart.

inl..vnic. in fin.infr. dc ciafsic.lib.ii.

dicen$,qo6d,{Icoc poteft itidexjpontrc

dclinquente 4n fiioterritorii; , ita etia

delil^^uentero in mari adjacente ciui-

catiyvel prouincix,in qua,%rifdi6lio-

lie habct , Hippolyc. in rcpctit.l.final.

num.i8o.fF.de lunrd.omn.iudic.Barc.

vec6 iii tra^t dc xnlula.vcrfic. nuliius .

*eoimefl4lcreditiic,oo.i.vfqui adcen-
ctun miUiaria inte]ligit,iorirdicition2

banCjin mari conipctctc, in quo con-*

tradicic Angcl.in I.I nfula.ff.de iudic.

vbi ciuicatis iurifdidioncm, eciam ad
remotas maris partcs cxtcdit,vt fcm-.

periHrirdi£i;ioniiiliusrubijciacur,qu;

propifiouior fic : d| quo pcr CxpoJ.m*

tiad;de reniitQt.Toftic. prcd.c.ti.vbi
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LAXJtSMcrofanp.Btcctef.
^ ,^

agicde mari, cx nunj.Tr. cuinfcquen- • quod U cuca it rt:amcM,aDtj'qua Otd,

tibus, Sc ticniqi**, non CoVum raironc

cieliili ,
vclquall , fcil ctiam con\rac-

tUTi, vci c]u.iri, illius circ iiirildjdienc,

&: innjcnijm , cui
|
loj incjuior lic

matis Dafciculu;^in <^ua ncgotium gcf-

tumeft,iHius , inquam »
qut habcc m

rra propmquioci imnerium , fcu iu«

tir^ii<!lion£,ccncludic'AngeUo Uhad,
numcr.^.ff.iic injur.

0^1 od vcro fpcdac ad tcftamcti aC- .

cum, dc c]Uo a^unus > di(pat cooditio

eft eitts qiiitiftatur in mati > ac clus^

qui mtura»vccdnftacex fupridi^is»

ikfparque ratioeiTe poceft ^quomaai
ci, qui rullicam vicam agtc, non fic.

Impucandum crac , quoddcrcbus poft

mortem , in ciuit.itc uon difpofu iilet,

iicuc ci,qui nauigacquod aocc iuiccp-
,

um nau)gacioncm , inGittitace tcfta-

snebtum ricenon fecifleC) x^in alio

propofito cuHdcrat Ccrn. in d. KfinaV

iiun)cr.2> . P r ;r tcrquam,qu6d ctfi a:qua«

lis ratio cHct ih vtroquc , non camcn
itic lus vtrobiquc cfl'c,priui]cgij &; cor-

rcftionis matcria pacccccur,(ccuoduni

vuljrarcs craditiones , de quibu.s per

gloit'. & aHosin Ainh. ouasaAiones,
lofra hoc ticul.dcSacroLEcclcf.

'

Quid Tcr6 de tcftaoienco hOtq la
nauigationc, cxorta iam maris ccpcf-

inic ciim^xiiculo naufcagij/infcniis

in quartapajc.tradcmus.
"

j De Iur#auccn) rcgio diccndttm vi-

detur , qu6d d incer paticct nauigaces»

lotcgecteftiumnumerus adcodiciflfi

*non (ic, pofsscin mari fieticumcribus

ctfftibbs , vt ficrct in rute , & loco dc-*

fcrco; cccnim lurchoc, nihil araplius

xcquicitur pro ordinaria: folennitacis

icUxaCionc,quam c'odi(;illum ficti in

loco dcfetco , ac tali , in quo, inccger

numems £wiU adhiberi aon pofsir,

qualcm €ttt ajppicec-QaBlgacionis \o»

cum, vbi nauigantium copia ^folcn-

Acm ccftiuQi oumecu pca;ft4i;cacquiu
"

. '
•'.#5:? /.^'-•jv^e

*squ{ caucb.iiur , vt fi.p.dixuiiUS.

Nccobft.ih!C, quo(i marc non cft

locus alicuius liaMtanti^ pt^ uli , frc-

qucntis , ^uc infrcquentis', nec ad id

aptusnatos^ vndinoD videtmr ,dc co •

' loqiiiOtd.ind.city1.8^. §.pcnulc. Ibi,

iMgira it ^fequnii gom^^Q f qupniam
ctfi propcifito maris t?i nauigaiionis

loco. vciba hxc non ccnucnunt,bcnc

tamcn marc rationc.lcgis coa)prchc-'

ditur , qi\am anciqita Ord.cxprcflcrac

d4iCtt].7^*§'finaI. ibi,Por quantom ci lu"

ftmtmmtu, quibus , nihii ptopt^iiSi

quam Joca defcrca, fignificacur, tc dc-
* fcrta quidcm hominum conuerfatio-

Bc, vnde,tamctfi marc.pilcibus abuu-

der, liominum caufa crcatis , & naui-

gationis vfum prxbcac hominibu$,ho^ *

minain camcn conuerfatione&culcu*
rftdcCetcifsifflum cffc locum,iDec adid
apcum naco , non .imbigicur : Qq6 fit,

VC»qii'i in mari fcftatur, in loco dcfcc-

Co tcftccur,proindcqucfccundiim Vcr-

balcgis, tribus tcftibiis, 11 Jcg;tiiiius .

alia$numcrus,fupplcri nonpcdcc, Ic-

gldmc tcftari poccrat,ex anciquaOrd.

^uf ;id codictllos nooa Jcgdm copila- -

cionc Ctanslaca fuit, • ^
Qi^od ft^otn*cfficacicomproD^

rationc. quonia.fi is qui nauigar, naUf

fragio fa^Vo,ftluccm,ttmir!T nauisca-

bulaqua:rac*& ca vc^u^ ad dcfc rtam

ipfius marisiiifulam dcfccacur, ncmo
^•oobicabiC,qiiih oaofra^s ifte, in toco

illo deferco & fohabicabili,Goram trK

bus CcftibuSrqciibus , cadcm fc fortc

concigifTcc, aucqui cafu ibi aliude in<

ucnci fuiflcnc.poflet lcgitime tcfta-

mcntum,cxOrd.antiqu.i codicil-

lum, cx noua faccrc , mxca Iiccrai^'m,

U meocalcni difpofict^m legis io d.

$.final.licuI.76. inaoti(^ua. &d.§.p<;-

nulc.cic.S^. in oouaOcd.Qoodigitoc
huic cdceditur, in 1 oco tuco, tam cof*

kvacOfXWeidcm.fcc vndas ia^fcato,

vbi
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ybi maius vicTclircrimen vciucur, tc

apparent raii naoces in gurgice vafto^
- concefliiin non intelligecur \ hdicu-
lum fane viderecur , 8c inhumanum^
homincm*. in nocifsimo morcis pcri-

culo coftitiitum, dum tabulx adh^rcs,

ad dclcrtarn infulam concendvt , non
polic de rc Tua ddponerc coram tnbus

illis,corim quibus pofler,ni{iulacpe-

deoptatamatci^flrecarenam. .

Cumigicur inprxmiiro cafutfaoci

(It affirmandum , nec id alia radond
debcat aut pofsitaffirmari , quaquia
(olucis trabibus pcrVnediu marc vcc-

tus , in loco folitariocITc apparct , ac

ccftibuscarcnsinonnc ilcopa^o na-
utgio Ychacur,eodcm modo difponer*

poccric, qui in todem loco,K camra«
dem ceftinm penuriaexiftic I Vciquo
poceric acquc ita , paulatim eo iam
deuentpin, apparcbit, vt naufragoru
argumcntojcodicillos in naui fadtos,

cum ccibus ceftibus, quado plurcs non
adfinc, valece» conftec , ex lure rcgio.

gS Supra difta T6r6 de ceftamenco in

maritafto , vc non valeac,nifi cfl^o-

Jcnni nunicro tcftium, ccfi fcpcem ter«

tcs lu nauigationc ip{a minimc inuen-
,

ti fucrint , hmitarc in ruftico nauiga-'

te, quia cunc,&c peifonae,2£ loci quali-

tas,( qux dtto;iurecommuni attedoir»

ctiriB d.l.finalOidS omnin6Ius poT-
' tularent^quod lurc rcgioalitiquo, lo-

(fitancum qualitas poftulabat in d*§i,

final. ad tcffc.amcnti , & codiciilorum,

in quibus lus illud pcrmancc,validita-

ccm.Nccm contrarium facit, cuflicu,

tunc tcmporisnon cellari in loco, in

quo rttfticatur,quia,adjiqc vt mftico»

tu iureteftari pofsic
, duplex illa qua-^

litas canciim requiricurin d.l.final.vi-

• delicct,qu6d rufticusfic , & locustcf-

tamcnci , talis , m quo , feptcm tcftcs

non mucniantur , vndc rufticus cft,

& ccftctur in loco tali, amplius rcqui-

. rendum anoblii> non cft| quia kx am*

9^
plms non requiric: cc, G ad legis racio-

nem',fiu6 circaperron»,fiDecirci loci

qualitatem,attendamus, «qiMvfaiqoe'

cft. Arquc ita ap^aret, nihil incerene^

*an rufticus , in proprio , an in alienOi

ciufdcm qualitacis comitatu tcftctur,

pro vtili, diiXx lcgis fin.dcclarationc.

Scd adhuc etic d.l.iin4i.ampIio-

H interpretatione expUcanda,vc,(c^iU*

cet,p'roccdatiecfi mfticusvnmscopi-
,

tatus, in quo ^
quia propter villanoru

•frequenciam, priuilegio vci nonpof-
•fcCj in alio , &: ctiam alicni terricorij

comicatu ccftaretur , in quo ,
priuilc-

gium , fibL locum vcndicareCj & hic

enim apparcrct , rufticumeffequicef-

tacur ifi in loco ,
fcpcem teftibus acM

idoneo^l^i^fi : quae duo duncaxac re-

quiruntatVnec^id amjpUas,in d. h
final. fiuc vcrbaeius>przlcrcimin Yer-

ficul.final.fiue mtnccm actcndamus.

to Acccdic in eonfirmacionem.Barto^

li, 6c communistradiiio in l.Cundol
popnlos, fup. tital.i. videllcec ,foren«

" iem pofie teftari recund6m folennita-

ieslociin qao tcrlacur : viidc , rufti*

cusviuuscomicatus , inalio ruftico-

,
rum comitacu forSfis, fccundiim ciuf»

dem folcnnuatcs tcftari poccrit,iuxta

l^racdi^a Barc. 56 cdrouncm fcncencia^
' Necyer6 etit intelligeitdii^ei&eadg

communifencenciainferrijpofle que*^

libet forenfem,apod tufticos c6moiii<

tum,fecundiim eorum cofuctudinecfi

& folcnnitatcs tcftj^ri ; id cnim re£tc

proccdcrcc,fi pfiuilc^ium illud,minas

folennicer ceftandi in rufticorum co-

micacu/ non eftet ad rafticomm pet«

fonas coarftattf:ciim verd ad coriM»

perfonascoarftaciHii appareac,foren->

fis eo vci non poccrit
,
vtpote

, queni

ipfa Icgis & priuilcgij vcrba cxcluduCi •

vtcradit Bart. m d.I.final. numcr.j. 8c

in proprijs tcrminis, ita rcfpondic idc

Bart.in d.l. Cun^os populos^num.z^.

fiv6c6lbcenfir|i<femteiiimmfiMfi<^r
q«l*
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i)uta in illius perfooa concuriit qua- Igicur haut2|8c alijnautgnnref> <|ttt

hcas ilia ruOicitacis «t^uam lcx rcqni

'nc.vidctur, quod lccuudutn l ullicoru

priui;cL'iii:r> in c( ruin coiuitatu |>cf«

iiiccflarii iac iimitaca Bacioli Ccniccia.*

in dJ.Cuoftos populos^uum. ad
ftipulance ^iofdeni Barc.fle coaimuni
cradidoncde quapec lafon.ibidem in

le^au.40.61: in repccic.nu.8i. ciimfc-

qucntib.vidchcct, quod forclis pofsic

tcftari fccundutn confuecudinc & fta*

lutumlcci in quocxiftic: quodctinin

cradunc Do^ores inl. finonfpccialiy.

C.dc teftani.& Hippolyr. in repecit.l.

£ntfl*.dc iurifCcl* onin. iadicesi numer*
84.c^m feqoentibus.

Yt vcro ca^ptam illam m!)!j7atio-

rcm ptofcquamur,&: lam^ vcmara bc-

nc..ibfolu.imus , apparcccx prxdi^iSj

lufticum Qauiganccn),cciam. iuxta ips

c6numei in rerminis propoficx qusf*

ctonis polTc ccftariiecimdiim pciuile-

gium di^ael.final.

I Rufticuinvcro bic^nautas &: naU'

cicros non inccliigo , camecfi cx pacre

ruftico naci finc,rufticitaccm namquo
in pro^oiico,non ori^inc^fcdvic^ con-

•uerCatiofie(peftamus! vnde,& iiacas4

pacce oobUi,fi cus habitec,cu(Hcoraia

nomero in pr^eoci ericjc6(eD(los,iax-

ta commonem (coteaciam>de qua fu-

pra, quanuis alias, oatus k patrc nobi«

li,nobiiis fic , vc cradic Bald.in J.final.'

C.dc fcru.fugic. Gomcf.jnl.75. Taur.

num .6.& iacjfsimi Tiraq.in craft* de

nobilit.c.i 5 .fcrc Mttocum s fic nacus i

plebeo,plcb6iusflroe6 vc fi patecple^

bcius,& ignobilis fic, maccr'vcr6 00-

biiis • filius , ignobilis mancat , quia

quoad hoc, pacns.condicioncm fcro-

pcr fequuur , vc pcr Bald.in d.l.final.

Gomcf.d. num.^. & pluribus de morq
oddudisTiraq. la d.crad.c.i8.exnu.

ao. cuni fcqucntib» dixinms tn lelfft.

1. Tiria: . fi non nupferic > l«T^mS^
cgifidicioAibiis^ac demopiftrat»: v.^^^,

non fiin.c ruli:ici,nonpctctunc,tn mart

ttftari priuilcf^io didl^l.fin.ii. iuic c6-

wurii mlpcfto: pctcrunt \ciod( iuic

noftro rcgio coilicillcs facti; ,quo lu-

K,eeciamalicnigcn^ vci porcruc,quan-

did napigant in mari, pcr hiiius rcgni

ciuicaccs diftriAo, canquam ilforcn-

. fes,in ccrritorio noftroi fecudum nof- .

cras lcgcs ti. ftarcntnr/iuxca nocatapcr

gloft^. Sc alios tn d. c. vbt pcricuium^^.

porrOjdc eledylib.6.

Scd an noftri cciam excra diftridu,

• eode iure «ti ppfstnc l rcfpondeo c|u6d

iic«qucniam ca , quir funt voloniariat

surifdr^ionis«etiam excra tctrttorium

ftacuentis,ponunc,in fubdicos cxercc-

rx.vc cradic giofT.z.in d.l.final. tf.de iu-

nfdid.omn.iudic. i?c ibidcm commu-
sicer Dodores , fic limicanccs rcguia

illius text.M i^M^* addnc^c Hof-
tte&fisfententiam in fumma, ticuUde

psnutent.& rcmifsion.§.cui(;onfiteD-
' dum,verficul. & nunquidexcra tcrrl-

toriura,diccnci$,poflc faccrdotcm pa-

rochialccxiftcnccmcxcriccrritonuni

fuaeparochia;,parochianum fuumvbi-
- cunqiie edficc 1

1 abfoluercicit hoc iic

*
^volficarias lurftdiftionis s repetit Htp-
poiyt.in repet. diBtsch final. nu.ii.qui

tamcA in nu.fequcnci>prqdidam limi-

tationcm non indiftmfte apptobac.

Quod auccm dc ccmcorio dicitur.ide

& circa diftriAum.cft incclligcndum

expadem racione, camecfi inccc Ccdif*

lerancdiftridos» fieterricortum squit

diftridus,)ati^s excenditort vt conftat

cx Angcl.in d.l.final. nu.5. circa med.

& lacobin.dcfando Gcorg.ibidcm in

a.lc^t.nu.i.I^r.Tncifc.do Arcc.ccnf.77.

Incip.Ec ratio fcribcnji,nunicr.5.&: 4.

ChaftaQ.in cofuccud. Burg. rubr.i,$.i>

,

Id gloflaiou terrlcoire,num. j . cum fe»
*

quentxbtis» Forr6, qubd ocdinacio tef-

ramenti* voluncariq iurifdi£Vionis fir,

coftaciquooiavolucac^ iurifdidtonis
^

«0
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SecufiiL

xiuic diximus , Jv" conftat cx vcrbis

tcxt. )cura in Joco tcftamcnci intcgcr

nuinerus non fucritinucntus , vc pa-
Ut in feificiil«Iiii]Iis ve[6,& in vcr-

ficut Sin autem: Vnde eric, qu6d etfi

]ocus eamhabeac tncolarum penu*
rianijvc fcpcen) in eis tcflcs non inue-
•niancur , fi tamcn ttmporc tcftamcn-

• ti , fortnres in Joeo iJJo cllcnrjequibns

intcger teftiu imnicrus fupplcri pofsic

fiinte^r ncinadhibeatur,non valcbic

tcftamecu:fiqu1de nihil intercftfccqn-

du v<ri>a ccx.iiid.I.fsnal.an ordinarias

numcrus ccftiu.ex incolis, an ex alijs

illic cuncfcrce rcpcrris aiihibcu pof-

iic, vtjintcgrum adliibcri, ncccfTclir.

Ai vcio lcx rcgia anriqna in dift. §.

final. St noua didt. citui. is. $. penuic.

itoo.inuentorumtn loco prcfentiam,

fedhabitatqrum frequentiamsauc ra*

xitaccm , obfetuari & connderaci > lu-

bct,vc fi in illis numcfiis tcftium,alias

rcquilitus, habcri faciU pr fsic, adhi»

bcatiir , (i|^niinus, trium tcftiuin in-

tcrucntu ccntcora Icx fuit^non itaqua

Jex iubec*qu6dbon)inura conuentus
inrpiciatur, fedpotius, habicacorum
auniertts , yc mantfisfte patcc ia i]]is

irtrbis anciqu»)egis,quibusC0Dfon2c
*

vciba Icgis^nouar m codicillis loqui»
tis.E nosoutros lugarei ilt tSo pcqueiia pouod-

^AO.cv} quc ligciramence ,fc niio popa autr p dito

(omo uc tej}emunhas,etc. Poflcicranda cum
sudicio func vcrba e^^de.tao ptquena pvttttt

§io^m que hgeiramtntifi nao pojfdmmt oiu*
ro/b,r(c.quibus figni6caCttr>qu6d riumo
TU5tcftiu,innumcro eorum,qui tunc
fortc inucnti.fiicrur in loco tcftamctr

tuditi.requji i non dcbct,prout rcqui-

fiiur m d.l.final.fcd jiotius inipfoin-

colatucoin2tatu.& ftcquetia, td esim
imporcac vecbu jl)tidXo(itanum,quo

vtaaque Jex yinntifoMoa^o: quod,cttoi

niy fterio,yt ancea notaui,circa vcrb0,

if^«rrfmen/*,non femel &-iteri>n),fcd ter

dicic Ocd.aotiqua in dr$.final.&: nouii

bis,in d.§.pcnitIt.innucns,fciIicet,Don

|)crfonas corum.qui.tepore tcftu,meti,

ir.ucniuiitur,{cd qui,oppidu incolunc,

. pronoinecoteftinm,dcbercaccendi.

5 Hocaucemilimitidumducojvcnon
procedac quado in opptduio rar^aliat'

habicacionis,(cu rure, nundinarucaa-
fa, hominum mulcitudoadcn'cc, nam
pro numcro tcftiu in codicillo, co tc-

porCjfaftOjCtiani lurc rcgio ci ic mfpi-
ciefldacqpiacorum.qui ad nundinas
venerunc»9C earomcaub,iUicconc ce-
poris inuenci fueronc, nonioopiaha-*
bicacotum,cam ini,quanditt nundina^
rum caufa verfantui- in )oco , vbieac
pcraguntur,locu rcvcia incoianc pcr-
inde ac ordioatij illius idcoIj: , nec id

. cafutattc inconfulto vcaic, fcd cx con-
• iiiecodmetauc priuilegto qaodam loci

spHus 9 cttius ratsone , quocannis iliia

nundin«»ccrcoanni cempore celcbcSi
tur.Nitque ita , licec reliqubanni tepon
rc incultus, & rard habicabilis lccus
apparcat,curacamcn nundinaruni c5-«

pore,conuenaru numcro frcqucnsiir,

apparet,hoc tSporc infpe^o ,cam eife

oppidrfrcquentiam, vc foleni ceftium
nufficroiiipeccfrc cdmodipofsicsvela*
ci Q. locus, calis cnbt, qui , cixm^ maiorc
anni parrc, populo abundec, cccto ta-
mc temporc dcfcrciis mancat, incoliSy

propccr aetis intcperic , frcquctcsquc
motbos,alia tuacceporis loca frcquc"

cai^bus,ec6nini locos ifte,infpc^iiiQS'

nacnra,& incolarumore, necfrc^nt
' £mplictccr,ncc. iimplicicer itifrequcs,''

dicctnr/cd frcqucs ad tcpus,^ 9&t€-
pus intrcques, proindcque pro valord^

teftamcnti miqus folcniccr faOi , noa
Jocus(implicicer/edSc ccftamcnci cc-
pus erit infpiciendum , vt fecundu il«

Ittd app;g:eac, an Iqcus calis fic, in cu-'
iuspopulo folcnnisceftiumnumertt».
habcripofstc: fic ccgpqQod in ifto^<»
fu diximus,circaIocn,qn.Tadtcpusin-

QQlifiL ad tcpus abincoiis $lefcri foJec

P prcpccr

« •
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• L»i.C.deSacro/a7icl,Ecclef.

proptcr natiira: cafus » parifornuter

cnc iiiccndum circa loca,qux,c(rii CO'.

(o Tere anoi rcmpore , defcru appa^

tean( , peculiares noicn fibt|Vchi(i ex

ioftituto qoodam ; & lege rua,vetidt-

eantdies, quibus, numerofa copue*

narum multitudine frcquentcntur, vt

quod in illis natura , in hisconluctu-

do , Sz lex iinicatrix nacui;a: opctcrur:

&: deniqud ncn foliim verba lcgis /cd

K ratio ipHus , ob quani in ereiDis,8e

exigui populi locis, minorem nume»
'rum cctlium cxcgic , oudioarum tem-
pore planc ccflat , vt patcc

,
proindc-

quc cius difpofuiojCunc tcmporis ccf-

larcdcbct . QjLiod liquis dixcric, ra-

tioncir. quoq^ic ccilare ,cum homi-

nes altund^ profcfti.cuiufquereigtsi*

tia,in lococodicilliinuemuntttf»httia

'

fefoonderi poteft » id , cafo t& ex ac-

cidcnci eucnire : ac ver6 in propofini'

nundinarum fpccic , cx inftitiito, K*

ceiia ipfius loci conluctudinc: Porro,

prbpccr ca ,
c^ua: cafu &accidcnci vc-.

niunt* certa difpoiitione legis rece*

.

dendnm non eft, arguineAto L^.J.i.ff'.

de Adeicommifll liberc non vc!t6 te-<

nierereccdicura Icge,fircccdacur pro-

ptcr ca ,
qu3C ,

priuUcgio , aut confuc-

tudine caufaniur , ciim priuilcgij &
coniuctudmis ius &c auchoricas, ma^-
iia fic,l.i.in 0n.ff.de conftiaic.princit>-

]. de quibus .ffl de legtb. !.a. C. quaeuc

long.confuec.cum traditis vtrobiq^^f

Quintmo in noilra fpecie , nequa-

quam rcccdimus a lege , fcd pocius,

legcm iplam ce(farc , dicimus ,
quia

tc vcrba cius , 2c racio cc^nc in cafa
• dcquo agimust^3B|^*3pupradiftii

conftat.Ho4^|i^mrvt 6'>eliqua,quf{

fpccialitet (ei lurc rcgio hodicrno du
cimuS ,

ptt> codicidis obfcruandunk

etn : nam quod attinctad tedamcntt

caufam , ad lus commune d.l. final* iii

omnibus rccuncndum hodie Giit^ vC

aoteadiccbaiuus. .'. i.y^f^T^^cs

6 Cuin vcr6 circa numcrum tcftium

. difpcnfatum cxptcfse lc<^amus in d.l,

final.qusti poteft,ancirca quatita-

ces eotum difpcnfacom quoque eftei

sntetligacui,in tcdamcnto ruie fa<^o,

tnterminis, dc quibus ibi icuiquarl-

tioni rcfpondctur cum connnuni fcn-

tentia jquodcirca numcrum tcftivim*

iit difpcnfatum , non camco in quaho

cate oifpeDfacur , vc tradit Alexand.

confil. 70. vifo coiifilio, column. fep-

cima lib. fccund. laf in di£k. \. finaK

numer. fecund.veifical.& npubilitcr

linuta', vbi ita concludunt omnes ,vt

tc(latur Rip. iri ttact. dc pcft. circi

fccundum priuilcg. vltimar.voluncac

numer.dccimoquarco. Telhusio 1.}.

Taur.a.pat(. nam.dectmotercio. v.er-.

* lical.fed qaando:Menchac. de fuccef.

cteat.d.§. tx. numcr.34. vcrncul..lt«

.mita fecundd » & Spm. a Caceres ia

fpccul. ccftamcnt. in glofl. rubric. 3.p.

Dumer.quarto.Oportct crgo, quinquc

illos ccflcSjdcquibus in d(^. 1. Hnal.

inalcttlos efle
, pubercs , nec fjemtnx^

idoDelleftes erunt rufticano teftam&;
' iOsfecuoditmcommunemfencctiam.

Sedhociquod ad nos accincc cft ia-

'tclligcndum in ccftamento fcripco , fi

cnim tcftamentum ,nuncupatiucfinc

YUa,inquam,fcriptur.i, tcmporc morc
ds tn locq deferco Hat,cunc&fjemi-
nxquinar^ iUo numero computabii-
tur. ldqu6'non fpeciali aliquo, rufti«

cani teftamenci ,hac in re. priuikgio^

.

quod ilUnon compctit cx lure rcs*io

hodicrno , vc prardjxiiiuis , fcd quia,cx

icgc alia rcgia
,
ncmpe, Ord.lib.^.rit.

So.$.fitial. ccftamentum Hne vila fcri*

ptura , cemporc mortis duntaxat , fiis*

ti permiititur* idquecnmfes teftftxii

tam maribus.qu^m fxminis: quocir-
ca,ciim' intcrminis dift. l.finaf. ru-

fticanum tcftamcntura cum quinque
tcftibus ficfi pcrmittatur, non tcmcri

ftncelii^icur,ceftcs iUos,ciufdcm quali*
• tatis
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tatis i\\iud nos cfTc poiTc
,
quam in te<-

ilaiTiCcanjs tclHbiis lus Dolirum rcgiu

aliAs adniitclt; Porro,in tcftainento

iiuncupatiuo , tempoic mortis abfqui

viiij fcripturahfto,mulicbre teflimo*

iiiiim ndmutit rcgia Ord. d.titul. 8o>

§.final.qu6d,&: in antiquacautu crac

'd,Jib.4.iicul.76.§.4.

y Circ.i.quod cciam crit notandum,.

quod rcniifsio folennicatis , de qua
in di£t. Jcg. final. tam lubcc locum in

ttftamcnio in fcriptis ,
quan> , fmc

vlJa fcnpcura fafto, iuxci quorun-

dam anciqnornm fcncccum rclatam,

& concra Azoncm , ftcuram agiofla^

ind. J. Hnal. vccb.adtfiiitit, vbi Barc,

numct. r. fcquicur , 6:'dlcic , quod iia

obfcruaiur comniunitcr, communem
iraduc,& fcquiincurDodores ibidem,

\t per Alcxand.numcr.8. Cofn-in fin.

laf. numcr.i. vctficul^ quarco exccn-

dc, Riminaid. fupcr glolKvcrb. (crip- .

lura : Angel. vcr6 «bi numcr.quarto,
.

hanc fcntcntiam manifcft^approbac,

cocrariam tamen attribuic glolia* ibi-

dcm ; diim cnim in propofico articu-

iO , CIC5 fcntcrjtias , & inicllcftus tc-

tciz xd didani l.diMil, ibi i& fmefcrip^

tura , aliotum , inquit , cflcfenteciamj

vt tcxt. intclliga\uf in teftamcnto in

lcripcis,&: quod vcrba illa i&ftnefirip-

iurH, ad fciennem tcftium fublcripcio-

ncm rtfcrancur : ali)
,
inquic.infc///^»»^

in trJ{iinicnto nuncupittiuo ^ quo:l duitur ftni

f riptis , iti fcripiurani tamen rnLiCium eji ,&C

Jianc (cntcnti.im,fcriplir,tcncre glcf-

fam in divi.l.final. licct non clarc, ic

in I. qui ccftamcnco .§, final- fF.codcm

tituJ. de tcftanicnc . Tcrtiam dcinde

addidic Angel.ai.ioimm (entcnti.i,qua

iy(c fcquitur , &: vcrum intclle£luni

dixit , vidcliccc ,
qnod tcxt. intcUiga-i

tur in Ceftamenco iinc vlla feriptura:

is: hcc , bcnc : ica communitct tc-

netur, vc teftatur Alcxand.iu d.i.Knal.

B»m.8. Qitaicnus vcio Angclus, mc-

diam ilIamrcncentian»atcrtbuicgIof-

Cx ibidcm , non bcnc mihi vjfus cft,dc

ca fcnfiflc ; (lam.ctfi in vcrbo, fcripru-

ra,poftcriori locorefcrat opmioncni
Azonis ,textum duntaXat intclligcn-

tis in ccftamcnco in fcriptis, ad quam
glMlam rcfpcxifl:c , vidctur Angel. in

glofla tamcn proximi fcqucnti , ma-
nifLftc rcfidtt, AccurCuscumfcntcn-
tia illcrum,qui,tcxtum.]n tcftamen''

to fincfcriptura fa^lo intcJJcxciuni

:

& in hunc (cnfum , qucm Angciiis

i^fcfcquirur ,& cft communis, vtdi-
jLii AJex. in d.l'final.'num.8. gloira il-

Ja,.vc crcdo , accipitur a cominuniccc
Sciibcniibus : quod faJtcm vcl ex co
manifeftc conijcitur , quiaab eifdcm,

in concrariBm cicatnr , ciufdcm Ac-
curfij glofla in di£t. f. qtii tcftamcn'

• to .§. final.vt conftat cx Bartol.& ^lijs

in di(ft.l.final. fiarcol. in di^. I. confi-

•ciuntur*.§. codicilli,in ^ii. ff. de iur.

codicil. &: id , racrito ; glolla namquc
in diCk. §. (inal. vcrbo, (crmouis, vcr-

ncuI.VcJ dic , tcnuitjtufticura, in rcr-

niinis di6ta: 1. fihal.poflc faccrc tcfta"

mciltum nuncupaciuitm^ in fcripctt-

ram taincn rcda£tura ; qux eft mcdia
illafcnccntia,inquam,vtramquc glof-

fam allegauit Angcl.in di<5V.numer.4j

g Couftat itaqu^ cx commCmi fcn-

ccntiaglofla?, &: ai^tiquorumin dift;

•i.iipal. quam ccii rcccncio.ccs fcquun-

tur,infpccic illius tcxc. .Tquc tcfta-

raenco in fcripris, ac nuncnpatiuo , G-

nc vlla fcripcura fa<flo . rufticis , ordi-

narias Jeguuv folcnniratcs rclaxati;

quod , ego camen intciligcrcm quan-

. do in loco tcftamcnci conditi non rc-

perircncur,qui fciret fcritfcrc, fi cnirn

fcicnces literas, eflcnt inijcnri , tcfta-

mentum coram quinquc fcftibus,(l-

n^vlla fcriptura nuncupntum , nun-

quam valiturum infpccic illius rcxr.-

vcrius puc6cumconcraria,a1ioiu fcn-

tcntia,6c gloff^ in d.I. qui-ccftam,§ fin/

P * VCl'^
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L.t,CdeSacro/anll^BccUf. •

verW (crm<mis^ (ic vtra<)ikc rencentU ue,^iam p ro ignorStlbttS huras, fub
^ c^ncordata.

Quaiiic6cordiain ielbliicioncm

pcobat rcxc.in d.l.fin.cx vcrfic. Ita ca-

inen,vbi, & in vcrfic. fcqncnti cradac

Imper.dc tcft.xniento rufl-ici , ciii fcp-

tcin icftcs adhibcri ncccflc cfl, prop-

tcrea quod cocidem in loco ceftamen-

ti ioucniantui; 8e eos,fifcianc literasi

'fubfcribcre tcn:amcnto,vnun\qii£^ue»
:

ptofuaperCona, iabcc , (In autetn lice-

rafi non fi\crint,&: fine (cripcura tcfti-

monuini adhibcci,fatis cft; &L tuc fpc-

ciahcas conliftu in co, quod Impcra^

cor agic de hominc,qui voIuic,in fcri*

pcis teftari,qno cafu ,teftium fubfcri'-

pcioyoeceflarif erat,alia$ dcficerec cef-

,
tamcntjj, 1. fi vnus, infr. de cedamer.

quani lolcnnitafem, in tcftamcnto dc
quo;igic,rcmittic lmpcracor,fi tcftcs,

liccriati non cdenc-; quod fi dccclla-

iQcnco nun(:upaciuo loquerccur , cu| -

ieptem teftcs inteceflem , cubc circi
' liQc,nultefpecia!iusveri^erar,c&ni|'

-in nuncupaciuo ccftamento,quaottim« .

uis fcripto, teftiu fubfcriptio nonrc-
quiracur, fiu^imrure, a rudico, fi&e in

ciuicacc, ia ctuc ficrcc : Incipit dcindc

. Impcracor,in vcrfic. fin auccm
, agerc

deteftamelito, cum qninque teftibns

fafto^ qftando^videlicet, in loeoilJo,

fcptem inucnci mi^imcfuerinCy& ili

divecfic iin aafcm, de ceftamcci fcrjp-*

tura,auc ceftium fubfcripcione, mccio-

nem nullam facit.oonfccuciucfubju-

gens'in vcrfic. fi vcro , ha:a vciba, Si

virrb vmiSydkt duo , nl pluretfutrht IhtrditiJU

test eit , pro ignormtibHS literas , pr^fentiM

tdnuiltfubfcriptionmfum hUerpomnt Qui*^*

bas verbis,Tupcrior refolucio, iuwcto
2nco,maDifc-flc probatur,ilIf$namqu6

fignificat Impcratori tcftamcntum cii

quinque leftibus valcrc,ctfi nullus cx

cis fu^fcripcionem /uam inccrponart

nullu^^x eis » fcriberefeiac : qu6d fi

ibriptionem fuam interponere iubcct

Porr6iubfccipfllottftiuti .neccllario

pra:fupponit pr^ccdcntcm tcftamen-
"

ti fcripturan-' , cui fifblcnbatur . Cla-

rcigitut docuit Impcrar. tcftamcium

Cumminoii iiumcro tcllium^qUando .

ineo numeto vniis , aut plurcs litera-

.ti fiiiflenc , fihe fcripuira oonditum,

non valcrc , inquic emm in vcrficul.

fioal. rufticorum teftamenta ,(ccua-

dum modum ibi pr.x'diclum ordina-
*

ta
,
Icgum fubtilic.itc rcmota , firma ,

•

validique confiflere . Vndc iaa\ cx it-

^ tera illms tcxt.ftiihi,cara cJare probar

ifi , videtur , tbftameotttra minia fpt

Itnne j de quio !bi • fino fcciptura fac?

tumbootalere
,
quando aliquis» aiM(

aliqut cx tcftibus in loco rtpcrcis,

fcribcrc fcircnt, quam ,cccncrario,

tcflamcntuni finc fcripcuta fa^um
valcce , quando omncs, licecarum cf-

. fenc ignart : iiam « etfi fubfcriptio^td]^

tium
,qu^ onnifoo cxi^ic impecati

vbi vnus
, autplures •fcnbece fciant^

.

abfquc fcriptura ccftanienti dari ne^

qucat, vt diximus, dari vcro pofsittc-

ftamcnciTcripcura abfquc tcQiu Gib»

'.fci;ipcione> vc paccc:vcram camcn pu-

Jk6 io gtotiam comfbunis fenteociiit

r/" 4c teftameoft fauorct U haoc patiMl
fupcrioris refolucionis, quialiopeiaft

in d. vc^rHcuI. fin autem » nocmamie^
ftamci34:ipra!fcribic, cum quinquctc-

ftibusordinati , ncc illius vllamicri-

pcura ccquiric , quam dcmupi requi-

rit in d. verfic. fi vcro , vbi v nus , auc

.
plores ex teftibus,fueriot literatis\ ^ ^

9 s^Qfytto dcmdc in materia , ann&
camcncum , a ruftiqo ivrtyto faftQOii

. fa^o podck ccftacore , ciutcacii inco*

la &: ciuc, adhuc in rudicana illa fua

folcnnicacc fuftineatur ? & fadineri»

tenuic Balddo l.fiquis ha:redcn),cicca,

mc^f^iiti infticur.& fobftitut. qHeHi
(miHa^iS in d.I.fia«Lnam.i«vecfic

^;.^'"*" "
'Tetti6
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Sicknd.part:£.i:

ccrti6 excencle,*infr.de tcft.dm.Rip.iii cninfeq.|camgi,quod«Ritiec

trac.dc iicft.tn priuilcg. v)tiih.yoium

4.qu;£(hi ti.numcr. i6. cum fcqucmi«

>,ic: ch. dc (ucccn'. creac*$.£t.iiu.$4.

vciiic.lcxio .iiH',>lia.

Milii vtTo . in pi j.fcnw qu.xft/c^ne,

diliintiiionc o|Hiscilc, viJeiur, aute-

ntffi luiltciiiins Mioiicuc inciuicacCia

craannum j din mcoliiusjauc pcft ati

num elap(uli»,in primo cafu , EaldiU
aliorumrvtircnci.m-i probo arguraeco

tt x.in l.quoii ftjnflitucuin. I.teflamc*

ra cofum.l.quod tiiaiur,in pnn. ff.de

inilit.tcfb.& §.(cc ha^lcnus, mll.coJ.

Cic.quibu«ci«ciicur, ccftamenca miii>

tum,iti caftijs>auc in cxpediciaoe,ia'>

ro miltcari £t^a,poft hoocftam a mi*

]ir->a nutsicnom,ir.cra annuni dutaxac

varwicrliccrgo i^: minus folcnnia .ru-

,

fticcru ceftamcnta , in prcpofica qu<^-

fticr.c.inira annu valcbunc.ucc cn? in

ccnucnicns cra,c, vctcfkafncncu , iure

fcrmitccoce £a£lum ,ccftatorc pofteS»

ciof iuc iocola ciuicatis effcftd^J 1jc6

iiT£rmarccur,qttafi» 06 pcimfi ceftacor

tioniiciimni niiitauirjttflamcntuquo

<]uc nu.-carc, co^crinur , (cd .inni Ipa-

iiunijComoduni ad idvicjccur,& idcir

co, nulicibus, militia mifsxs dacur,vc

canftac«x d.!.teftamencacorum » c&
oiijs:quorumarguo)cnco »o6teiner4

ncc inconrulc6,rufltcis ciijitace ooiid

incolcniibus,Kic tc inpus conccdciur; *

Elapfo vcro anno, iJlorum leflaincta

deficcrc,coruntic iurmm ajgumcnco,

incrit6'Kctp&ndcbicur,cotrj-Bal.j!£ Se

quaces. Eteoim rafticoritifiteftamcn

ta/aoorabilioja iure nd (iint, qux nii

titomtnec maioribus.imonecfltqQaK

bus prmilcgijS potiuntur :pra?tcrqua,

qu6ci,ctfi ali.TS aifricultorHm &; rufti-

corum fauorcs ti^ prmi!cgia,p[urima

ijnc,dc quo in la.ff.dc nundin.l.i.C.

nc rullic.ail vli«ob(eq.deupc;lib.it.£c

lacc per Rip.in d.trad,$.par.prmcde'

femed.^lafiBruattcinca*^*cz nikiSa»

menti caa(amia6faiiore perfonv/a»
lcnitatcs remittuiitiir,fcd magis pto-^

pccr ipforum iroporitiam, 8c cc^tiuoi

inopia,vt conflaccxd.l.fi. vndc.fiitiSj

fupcrquc confultu rufticis eric, fiian-

diu vtacurpriuilcgio»quadiu fuo vcuix

iUr miliccs, quoru m,circa teftanicnci

caufam^frcquens lii iurcfauor S: pri-

uilegiumeft,pra2rchimiquta,vbi lufti

canus,ctmtatisiaincolafa£tu^in ca
conucrfatur,ccfracpruii!egij c.iu(a.^

finita ptiuilegij caufa, pruiilcgium ip

fuiu hnicur,iuxca i.Ticia.87.§.vfuras;

''ft*dc leg.A. Nec obftat racio bal. ind.
]*fi quis hxeredem,aflercocis,qudd vbi
qualicas adaltque aAum requlritur»

tanqua caufa ficndi , & Oon canqua
cflcndi caufa.tufficicquddqiistlicasii

la,fcucaufafi6di, apnncipio aiiuscjc

. ciiiirec.vc illc pcrmaneac , ccfi illa po-

ftcadcficiac :Daminprafeoci.du]^kx

qualicas rcquiricur , vt iHckt tinnvii

^olcnne roltici teftam6tuiA*viui,qu6(i

fiac h ruftico, altera qa^d sn rurc ,U
h.-ecfccundarcquiricur pcr modu caiz

fa;fiendi,dcbec:'cnim ccftamcnru rurc

ficri.prior vcr6» pcr modum cauf^ cf-

(«:ndi.dcbec enim efTe rufiicds, qui ica

cefteair,flc cuius, i(a fadtin valcac te-
ftamcnmmaaxtii dJ^cumi Bar.&
munt fcnceDCtaibid6de ^ua fupb prae.'

tcrqua incra annum,exranonc qua d2

ximus:Ai^t cciam, vc alijs clarioribus *
termtnis vcar,quibQs, Circ.i milicis cc

ftamcntum vcicuc Rip.in d.q.^.niim.

'XjAd fi.c6^.qualitas illa ««jfudd^te-

ftator,^t rufticiist reqoiritar pier tno-

duiii caiifa; permanetis,ficuciQ infojg

ni miHcis ceftacnento,qualicas ilJa,

•qu6d cellator,fic milcs,r«quiricurpcr..

modum cauff pcrmancncts,& hac cef
iance caufa ccdac priuilcjgif^m , iuxca .

• 4.I.Ticia.§.vfuras,qualitasvec6illak>

qaMinruro teftccuK.reqitiricor pec

nodu CaofepdlldiMacis>fcu babilica-
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Ut:LdeS^ro/anS.IkcltJ. .

*

tis,fic ut in milicis teftameco, pcr eua rcquiricur in ceftatnenco/de qno agi

dcm moduinrcquicitur ina,qu64 ce-

ftecuc incadiis ,«uc in expeJicione;

QtiofictVCjfi luilcs.iurc mifitaritcftc-

lur ii) caftns & dcnuini rcucrfus^non
' quidcm a mihcia nullus» fcd adhuc

nulcSiibidcm iroriacur,non itricctuc

ceftamencum,qu ia,n enipc, qualicas it

Ja,qo6d ceftcciir m caftris » requiritur

pecmodum cautxfici}di, vc vcar BaU
diceri^nis,fcu(vc alijs vcacjpcr mo-
dum caufx principiantis:cc(Tantc vc-

ro qualfcacc rct^uillca pcr mbdu cau*

{x ficudi.priocijiiancis, feu iiabilican-

cis,non ccllac difpoficiOivc tradic Bal.'

iii d.i.ii quis b^redem, ImoKio clem<

2.cie reTcr1pc.nttm.i4.8e ex lilts* Rip.

vj)i proxime.

Exqui rationc infcrrur.quod cefta

mcntu lu ruftici,qui. moricur in ciuica

cc^in qua,non vt mcola, fcd vc aduc-..

fia , eciam vJcraannum » moram cra-

xictfirmum nihilommus valebiCtquia

qaalitas illacaufa; principiantis ,feu

iiendi,videlicct, qu6dtcftamcntum .

rurc ficcct , cxcitit a principio : quod
fufficic , vc Siftum cft^qualitas vcro

caufxpcrmancntis,feu cffendi, vidc-

ccttquodrufticuseCTeti^emper perma
fic in eo,qui, ctfi io^ciuicate 4iu ferfa-

tctur,non camca 6 rure domiciliuoi
'

craDdolic.
^

• '
; ^:v?V>V*|^'

Econcrari^ ver6, te(^aihehcu illius,

_^qui, derelicla rufticitatc,incoJa ciui-

cacis f^iCius cft , vlcraannum irntabi-

cur , fjcut dictcur in tcftamcnco mili-

tis,a militiami{si,cc(rante,videiicec/

^ qualicatcpcr moduni caufcperma-*
;nep(is^Hfipdi,rcquiritas i^deiam
apparoP^piani Baldi rationcm,con

rra ipuus fcnrcntian> in propcfiroca-»

fu rccorqucri,cauiquc, qua 'ncopro-

bamus, clfhac.& alijs fi^pcadic^is VC"
• rioremvidefitt : " . '*r ,

•

£fhxc q^itiem ica de iure comma
'loBftaflt; qud, dup]|j|^|||^^ulttas

10

fur:Ccc&r6in,cum dc anciquo lure no

ftro regio, ad icftan.cnti yalcrcm no
rcquircrctUrqualiras illa,qu6d tcfta-

cor,rufticu«tfrcc, c]ux cfr oualicnscau

• far pcriviancncis , fcu cficndi , vcdixi-

muSjfcd folum qualicasilla.quod in

• lti1fefieret',vel«liis4nicco rari^o-

puli,quxeftquaiitas tnixTx ptincipia

tis,feu ^chdi,videturdicrtidum,qiiod

cifiqualiias ifta,qu? a nrincipio cxti*

tic,poftc.\ ccdnrcr, noifldco magis ccf

farcttcftamciiti valotjacproindCjBal

di,& Scquaciumfcnccntiam ,falcem

in hoc rcgnojforetaneQdam in codi*

cillo trimts ceftil»tts'fado»in fpecie

0'rdin.d.Iib.4.ticu 1. 8 6. $«penultim.

Cui tamen acquiefcere non polfum

,

^ fcii vidcam, lcgcm, vltimac volunt'atii

fauore, inopia: teftium (uccurrcrc vo*

luifte, vndc,eorumdempoftca copia,

ditttius , abundcfubfiftcfite , ceffac

inens legis^nullaquc racio poftttIat,vC

cius,qui habuittempus& tacultai,cni

iolennicerdi(ponendi,valcat infolc-

ris voluntas, quafiiamdiu difpofiti

in loco , quo tali^tacTilcas non lupcr-

cncc,cuiu ii ad hoc vfquc ccmpus, U'
uor lUe protrahcrecur,defunftoru vo

Jancaces fa^e coocarbaret,c5uniiicc6
' daque fiiKicacis occafio magna ptz-

beretoriquocus enim quifque eft , qui

aliquandtu in rurc , auc pago ruftico

nonfuiirct?ficqudomnium fcrc fuprc

ro? voluntatcs,trxbus tcftjLus,cu ma-
gno falfiracis pcriculo probarcucur,

qttodinecins necratio poftolac ^ ve>

. rius igitur,& tacins eft in cafti ^ropo-

fito,ncG ccftamtncam, iureregioanci'

qlioinfpcdo,ncc codicillosjcx no-
uo iurc,antca faftos cumcribusrcfti-

buSjValcrCjCcftancc , vidcliccc ,qua-

litatc illa,d lcge, rcquiHwi pro caula

• finali priuilcgij.qua: in prxienci,cx ip

• fitts legis mente ac raciooe,vei erttha
bcfldapro qoalicatcf, k lege ,requifiu

pcf
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.SecuMd,fArtt^L 88*

per modttm caufx pe rmaniemis , feu cialci .vkimar*voiunt.num.4. vtr|ic«
^it^^Ai ..-I r. . — J.-B

.

•

Tiprti^ induciUDt. Quod cgo tamen
non admicccrcm pj.Tterquam in ca-

. fujcuuis memini in §.prx(tedcnce , in

alijsgloiram fcqubr.

ki
Qu?ritucdciinic piincipalitcr,t]ui

"

nam.quoadprxfcDs mdicuiu , uiean-

tttrruftici}& Bacc.j^ l.con6ciuntur.$.'

codicilli,num.^.verfic.i]Uxro, qui di- *

•<canturruai&i.ft«4c iur: codiciil. dcfi*

niuic,ecs omnbs rufticos dici,qui ha^
bitanc cxcra^muros ciuicacis ; vcl ca-
ftii,pcr I.i. C. he ruftic. ad vil.obTeij;

dcuoc. iib.ij. &rdcm quoad bropoii*

tnai>]ote]iigic Barc.de ijs quihibicac
'

* in caftris domltilcusboa infigoibus ;

iedin quibus,hominum copia B^eft,

quonia in hisprofcdic difponrio cex.*

an (1,1. fin". vbi lequuncur communitcr
Dcftorcs, cellc Kip. in d.crad.^.parc.

princip.de remcd. prxfcruac. rcmcd.

v.nom.]^4. id ihtelligchteletiam ih

%obilib9s qiiicontihodf Vel inaiori

anhiparcehabiMnc ia vilhs ,cprum
* hamquc ccftamenra gaudcbunc priut .

lcgiodiclq i.fin. vc conftat cx Ruyn.
ibidcm, Angcl.Paul.Corn. U laf.nu.

i.cradic Tiraq.de nobil.c.2.. num.^4«

dicens p%ftaiios'^priuilcgijs/uftico^

iwn gauderenobilem,qui,cushabi«
'

'
, fat,ncc camcn Idcirod nobilitacis iu«

'

ra amitcecc.Sc veramtaccom mgncaf
fcnccpciam ccflacur Mcnchac.dc fuc-

ccir.crcac.lib 3.§.ii.nu.5i. 8c cx illo -

Craf.in d.§.ccftamcncum ,quarft. 54.

iium.*7.& Barc.qtifdcmin d.^.codicil

lijloquitor in his qui habicanc ^xcri

jnoros>aIij veroin*d.l.£naUn |Sjs qui
*

habitancin rurc,cun£torumtamcca-

. aeiBmcns& rc(c]ucioc(l,& caquidc

vera,fi borio accipiatur fcnfu , ncc e-

hioi crcdendum efl, Banolum cxilh-

(Da0e, omnes quocqupc^babicanc cx-

t^murosyprb rufticis fore habcndos»

fed pociits» eos ,'qui in contin^ntibus'

dtdificijs babitanr,pro caftri ipfikis » fie

ciui*

cfliendi,vcl,n acciptcnda fic per modfi
caufj? principiancis,fcii ficiidi,refpon

dcri p^ccfic , cunc dcmum difpoficio-

ui ritL facla: non obftarc iftiusquali-

taiis ccflationcm.quildo aiius,cu quo
*

JpfaconcuriiCjiii ipfo concurfu; ccm
porc perfici^tir,& confjrmator.quod,

de teftamenh),& codiciUisdici,non

potcft/itti non,^t(itcftaiore mortuo^
confirmantur.

Il Qua ratiuric jilcm iuris crit, quid-

quid aliud vclit Rip.in d.qvi^ft.^. nii*'

i6- cuai rcqurhcibus f^cucus Cocn.
• .confi. H>io hac»col,fin.lib.4.& isos re

•ferens & (cquens Boer.decUIat8.hu;*
it.in prmcctrca ceftamentum , cem-
porc pc (lifcro faQum ; cepori pcftca,

lanitacCjDci clemcncia,'rclT:icuca:vcl,

Ci ccftntor.locum pcft:ilcncia:'cxiuic,vc

tcnuic Chritiupli. Porc.in §.planc,nui

'iner.ii.inftit.de ccftam.raii^c.Cuiad>

ftipi»latufrentenria Paoltin l«nocri-

.t^ribus.num.4.iq fin. C.commun.da
.

.(ucccfsion. cradentis,tdlaffientumpe
ngriiii condicum in pcrcg;inacionc

. • cu ininonnumcro tcftium , valere, fi

inoriatur in loco Ybihofpitacur,&: cc

(lacur,recusfi(upesuiuat,& aiibi mo*
riatur» quiaiunc, fnquit, ceflac ^ula
.firiutkgtj* Etquo inccDigitur PauU
lencentia,eire, vt teftamencu vircia-

nuttat, Ci pcrcgrinus doiru m rrpctat;

vci ahbi hnita pcrcgrinatioiic moria

tnr;na Ci durancc illa mGriatur,quan-

uisoon in iqco.vbi condidic ccilanie

nim,(ed ariibii ru^ftinebttUT ijpftamen-
' tum% ctim^adhuc caota priuilegtj du»

ret,ticpe,perc£iinacio ipfa.cuius cau*

fa,ptiuilcgiuintcftandi infolcnnitcr

compct:t |)Cfcgrinii,f^cundum Paul.'

d.i.nutntoiibus,num.4. pgr Auth.ibi *

poficam, vbi Angcl.nu.i. concra glo.

ibitteouic^ pcrcgrinam 1 cuauiuobus'

0 'tcftibusppfte teftari ,
quafi Dei mili-*

• temi&qiiitot Rip.de pefte, circi ipc- .
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ciutcatismcoUs^ue ciiiibos:ciim, crG . vicii^Hnceni)>nquic^qu6i1 Hcut nr.ulie-

caflrinvi.cppulnm ,& ciuiras, id pif)

i^ric llnc ,quoJ inurorum nmbitu tcr-

ivimatur , luxta cap. li CiCirtasdc fcnc. •

cxcoaiuiun%lib.6. l.vfbisappcUacio.l.

*vc Alphenus.fi'.de verbcs. ligoific. la«

ciorem camcn ex mcnceprofereous
accipiunc ititc:ipr<^acioneii),vt inii«c»

'

• fi cicitas , £c cradic Alciat. in d.l.vr-

bis appciiatio,circa-princi|>.idquc po*

ciUiuium ccic dtccnduni) vbi cotinca

tia vrbis 2:diBcia>bona^4rs popult oc
€uparet,vt accidit iti ciaitate iftaiCU*

^ iuspopulus habicans cxtrainotoSiCi-

uicaci comigoos»nobiliun),&aliocoiii^

ciuium ampiam aliis efficeret ciiu-*

taccm .

Qu3ic,noftrorum rcfolutio crit in

cclligcuda in ip > qui habitanc extta

moros , non taioen in contioencibos

cdificijs.ncc in ru£>urbijs ipfis,ciuica«

ti pcopinquis. Sed,etd a citfitate \o9»

gc vicani diHcnf, nccintcgcr nume'
rus tcftiurn in eorum vico pofsic in-

ucniri, lupplcri taincn faciJe pofsict

viciuocuiuica^u,cjritiotegcradhibca

dus C7L mcnce legis.

Viciniaaucein iurc 4DoAocibns,
^ariev^rijs rcfpedlbus in^lligitur»

jSe gloITain c.feiicis.§.pr£fcnci«vcrbo
" vicmaru.dc p;tn.lib.6. dicit

,
quxfinc.

Joca vicin.T, ludicis atbittio rciinqui,

lacm ciaciic Barc.pod lacob.de Acuc.

' in 1 .4 cam vi€inom,numer»2.ff.de

damn.io&ft.tradic Bal.in I.fi vicinis»

in fu C.de oupt.Corn.conn. 2.9 ^1 pras

renci con(ulcacione,vcr(ic. His tamcn
nonobdantibus, lib.3. fcquunturalij

rciati a Fcliu. in cap.quofdam , nu.i.

dc ^rarrumpcion.vbi in Qum,|.obicec

cangic , quid dicatoc eflcioxtiquid«

propc,&: procolide repotttm.Bal.io !•

surisignoranciam. Oqui adfflitc«ad

^i>oo.po(rpof.ad boc vtmu)icres,8c ru

fticijignorantia iuriscxcufari no pof-

iifltpioptcr peiicoiuminlgcoYicii^/

U

'rcs,5i: ^ullicj vaiiot.tad fylu.Tm pioli-

gnis,&: ad ciuit.Ttcui jM O jnvinUfctijs,

ica dcbcnc irc proccciili js quiahoc

nou cil.multum difficilc piopter loci
* vicinitatcm . £t quia difpofiuo d.l.fi.

C.dctcdamcnt. non habct lecnmso
caftris & viliis ciuitatum * in quibos

cftcopia pcritorum'vt prcbacccx. iu-

fta gioda ibi vcrbo,lcgcs,hoc inrelli-

git Arccin.ibi num.i.quando vili^,£c

caftta,viciha func ciuicaci , ^quoad
Koc,eum locum, vicioomdici,aibitra
tur^quopotcft quis.in ciuicaccmac

oedere,& eadcm die,abea,inciindem. •

* rcccdcrc.Hxc auteni vicinicas cu pc-

ritorum loco ,(vc hocobiicr adnocc-

musjiucc rc^io pro codiciliis acccn-

dcnda no ccic, quia vc hal>cac locum»

vel non,priuilcgium dc quoagicur in

Ordio.d.ticul.8(f. (.pcnultim. vicinia

ciuitatiSj in qua, petitorum copia vi*

gec,non c6fider;>cur, imo hcc p«rttta»

rufticitafuc in ipfo tcftatorc.quidqfia

ad rcm facic, vt coftac cx fiipradiclis.

Alibi vefo circa poilcfsionis acquili-

tionem, vicinitat^ ex oculoruni pro*
fpedu diiudicat td£ Arctin.in Lqttod

jueo.§.fi vcndito1vm.oumcr.17. ftlde

acq^tr.pon.Batc. auccm in 1. (itcrtius

. fF.dc aquapluu.arccnd.cx profell6 &
magiftraiitcr ioquitur in vicinia pcr-

fonarum ,&,carum viciniaoi cne,do-

Get,vfqui;adloCQm,tn quo,v6x homi*
nis4cclamantiscxaiidiri poicft, vc-ia

].l.§>eodemautcm tc.fto, & in §.fe-

qucnti, qui inctpiCfpotuiile. fi:« de Se-
nacufc.Silan.

Ncc hic cxpcflanda cflacclama-

tiohominisyocaiifsimi, quaiis erac

in exercito '^erfarum aputl Darium
* rcgem .<£gypciu$ quidam.omiiiom .

' bomioom*voca]ifsimus,cuius,<B Mei
pomeqe meminic i^erodotos Half-
carnaftcus : & in Gciecorumcxcrcictt,

flK)nci4 Txoiaaos j vnus i ducibus no-

• ' ' ^ ' auoe
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{lomiiie StanroVrcums (atus vocis fo^ quid entii) 4F. de itir.codiciI.(]u^text.

nittii fatfSk perbibetur,,quancus,alio

rtiin qutnquaginca, vt fcribic Hom^r,
lib.^lItadtEriccrgo expc(5lada vox ac

. cl.imantis,ncc altajHcc b.ina, vt Baft.

,

loqiTitiir, ied coaimiiBis,5: fccundiira

uauiralcin &: communcm tcmporum
cifiium:&: Bartoii do^rinam rcqui-

tttr laf.in:l.final. j)M> Cd^his, cjuibt

• .y i indign;vbi eciain idcm %Lti» Alet»

Corn.oufner.i. • *

Sccundumquam diffMticn6* cxif-

timoaccipicndam forc vicyiiaquoad

prarlcns inflitutum, fi cnim nifticano

. ccil.icoruiQt in rtionianis vicini iuxca

plisdi^am vicinitacis expllcacione,*

iri qu^tBhs foiennis ceftium iiumerus

pb6ic biiberitetfieiufdS pagi non Hnt

compagapi, crnnt oninek adliiibendi^

cym nfln ditficilc fit ,
cos'conuocarc,

t]ui ab oftio domus tcftatorisjvocc ho
Mnnis inciamantis vocati pollunt: la-

tiorem ^cto viciniam , pco prxfenci

dftFtcuionoif tequirQ« quonii^neci^
i^rba legis, ncc aAus hacuraespoflu*

']kiic,profndequ£cx legis mcnce,iufti'

vocc clamatis in dcferto cotccus eso.

bx prardictisapparctjeos qui oppk-

dum mcolcntcSjtura colunt,rufticoru

iiumcronon forc ccfcndosquoadpcio

'uilegium diftoE !• fiiia].tameKfi inrurd

Ipfo ceftetitdt,& moriancur,quia notl

ruricolis , fcd ruris incoli| priuikgiu

^atumefl: in d.l.iinal.(ccus*cricdc lu-o

Vc rcgio Portugallia; nofttx in codicil

lis,quia non pctfona: , lcd loci dunta-

xai incuitu,2< racione^datum.cft priui-

Jegiom ni^^OiRl.id.titu!. 8-6.§^poiiu]c.vc

fupra diftum^uic. * '
.

14^^ An auteui,tcftli^ntum,quod|iciii'

'mari,dicatur,cfte in nirc fa(^uni,teti-

'pic Bald.in d.l.final.circafin.&rrcmir-

tit ad ndCara in c. Vbi pcriculum,de

c1c^.Iib.^.moncnSiC;:fponfiobcm coir

'^i^i cx nocacis ibidiini , 9t alleeac i:)

' cei^ficittntiir;inr9icodtcirii,^Fcic!iiniii'

d^mBaId.aIlcgac, fentlre videcur, U
beiiequidcm, cum qui cft in 'mari,ccf-

• tari non pofie priuilegio ruftjcorum,
tamccfi illicjCandcmtcftium penuria
patiatur

,
qtiam"rufticus, in rure, qitia-

jnpra:allcgato vcrficulo non |icrmic.

ifCur^minus folenniccr ccftari ob prjr-

lencem adhibendorQ teftium penuriS.'

j . 'Nec 6bftac,qu6d aliquando; fa£^um
^ in mari,p^rindecenfetur ac fatftuui

^ in agro ciuitatis.: pcrquam locns ille

roaris diftringitur,vtcolligitur cx no-

Catis in d.c.vbi pcriculu,§jporr6,quo-

niam |,^oc cft incelligcndum , quoad
4lia qus craduntuc ibidem, vid6l!oe^y

(^uoad caufam cecritorij , ic iurifdic<&

^fildl^quii^ccnus namqui'mate,per ci-

uicatcih u^rtngitur , i^fius ciuitaci^

tcrriroriutn, fcu diftndtuS ccnfcbitur;

vt traditgloira in d.§.porr6,vcrb, ter-

ricorio,& ibi Ioan.Mon.& loan.And*
^8^'Dofflin. de Sanft.Gemiii.iin.a. i]l'i

tdligens ici in materia fauocabili • td

pct^naii verd,fencicos,appeIIacione ce^

.

• iiconj, matc nonc6prehendi,S: vcro-,

quc loan.ibidc cicato,Bald.in l.i.cof,'

z. vcffic. & noca qu6d qui eft in marr,

C. cic fcnccc.cx pericorecic. t rad ic Ba r c.

^ialk 1. vnic. ih fin.ibfir. de clars1c.]iKil.

dicens,qu6d»ficuc poteft iudexpunirc
delinquenc£ in footei^ritorio , ita eciS

delinquchcem in roari adjacencc ciui-

tati, vcl prouinciar.in qua,iurifdi<5tio-

nc habct , Hippolyt. in repccir.Kfinal.

num.iSo.ft.dc iucifd.omn.iu^ic.Barc.

Ver^ ih Cra^de^ihfniatv^rfia nnllios

cnim efie crcditur,na.t.vrqni ad ced-
tum mijliar i^ 'intelligit^iurifdiAioh^

hanc,in mari cocnpecere, inquocon-
ifadicic Angcl.fn l.lnfular.ff.dc iudic.

vbi ciuicacis iurifdidionem, ctiam ad
rcmoca& ihans parccscxc^edic,vcfcm-

periMrifdiftioniillius fubijciatur,qu^

propinquior^fit idc <)ito per CarpoT.Vh'
' taiMdfi feniitat«rufti&^r«d.c. vbi
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LA.CJeSnaefantli^Ecck/,

a^c uc mnri, cx nuni.Ti. cum fcqucn-

iibus, &: dcniquf , non folum rationc

uchcli, vtlquali , fed ctiam contraC-

rusjvclqiufi, ijlius circ iurifdidionc,

8l irupcrium , cui propinquior lit illa

nuns partiLula, inquancgotiumgcf-
tum cft, ilhus

,
iiiquam , qui habct in

(^cra propmquioti impermm , fcu la-

iitJiitioncjCcncludit Angcl.in l.fanci

nuuKi.^.tt.clc injur.
^

15 Q^iod vcrofpcdtatadtcftamctiac-
tum, dc quo a^mius , difpar conditio

cft cius CjUi tc llatur in mati , ac cius,

qui inrurc jvtconftat cx fupridi^^is,

difpjrquc ratiooflc potcft ,quoniam
.

• ci , qui rulHcam vitim agit, non fic

iiiiputandum craj
, qu6ddcrcbus poft

mcrtcm , in ciuit.itc non difpotuilict,

ljcucci,qui nauigat.quod antc fufccp-
tam nauiijacioncin

, inciuitatc tcfta-

mcnium ntc non fv;cirtct,'vt in aho
propodto cOfidcrnt Ccrn. m d. I.final.

numcr.i.Pratcrquam,qu6dctfia:qUa-
hs raiio cllct in vtroquc , non ramcn
idc ius V trobique cllc.priuilcgij & cor-
rcAionis n)atcriapatcretur,(ccundum
vulgarcs tradiiioncs , dc quibus pcr
glf fl. oi alios in Auth. quas aftiqncs,
uifra hoc titul.dc Sacrol.Ecclcf.

Quid vcro dc tcftanicnco fa^o in

nauigationc, cxorta iam jnaris ccpcf-

taic cuu) pcticulo naufragijfinfcnus

in quartapart.tradcmus.

ij Dc lurc autcm rc?gio diccndiim vi-

dciurjqu6dfi intcr parircr naaigatcs,

intcgcr tcftium numerus ad codicillu

non.fit, ^ofsit in mari ficricumttrbus

uftibus , vc ficrct in rutc , & loco dc-

fcrto: ctcnim iurchoc,nibi!araplius

icquicitur pro ordinnria: folcnnitatis

rciaxationc,quam codicillum ficti rn

Joco defcico , ac cali , in quo, mtcgcr
nuincrus facile adhibcri non pofsic,

ciuakiin cflc apparct nauigationis lo^

cum, vbi nauigantium copu,foIcn-

ncni tcftium numcruprarftarcncquic:

qucd 6c dici tcftamcta,afttiq«aOtdl

acjue cau;.batur, vt fr.p.riixunus,

Nccobftal*:i, qucd marc Jion cft

locus alicuius h.ihitaniis pt } uH , frc-

qnchtis , aut inficqncrtis , ncc ad id

* ajitusn.nus , vndc iicn vidctur ,dc co

loqui Ord.in d.titul.86. §.pcnulc. Ibt,

Lugirei de tuo pequcna fouo/*^jo ,
quoniam

etfi propofito matis Hc nauigationis

locoi vctba h.Tc non ccnut:nianc,bcnc

tamcn marcrationc lcgis compichc«

ditur . quanmntiqua Ord.CKpreficrac

d.titul76.§.final.ibi,Por^t/4Kf« emcilK'

garcs htrmos-etc. quibus , nihil propriiis,

quam ioca dcfcrta, fign ificatur, bc dc-

fcrta quidcm hominum conucrfatio-

Bc, vndc,tametfi marcpilcibifcs abuu-

dct, hominum caufa crcatis naui-

gationisvfum pra.'bcai hominibus,ho-

. minum tamcnconuci/aticncdrcultu-

radclctcifsimumcflc locum.ncc ad id

aptiim njtu ,non ambigiiur : Qu6 fir,

vt, qui in mari tcftatur, in I»co dcfec-

to tcftctur,proindcqucfcciindum vcr.-

balcgis, tribus tcftibus, fi lcgiCimus

alias numcrus.fupplcti non puirct, lc-

gitimc Ccftari potcrat^cx antiquaOrd.

qu^ ad codicijlos noua Icgum copila*

Cionc translata fuit.

, Quod icipfum cfiicacicomprobo

raticnc, quonia.fi is qui nauigac, nau-
fcagio fafto,falutcm,amifra: nauisca-

buI;^u.Trac, & ca vc^us, ad dcfcrcam

ipfius mari^ infulam dcfcxatur , ncmo
dubitabit,quin naufragus iftc,inloco

illo defcrco &: inhabitabili,coram tn-

bus tcftibus, quibus , cadcm fcrs fortc

cont]giflct,aucqui cafu ibi aliudc in-

ucnti fuiflcnt . poflct lcgitimc tcfta-

.mcntum, cx Ord.antiqua , &: couiciJ-

Jum,cx noua faccrc ,iuxta litcralcm,

6C mcntalcm difpofitioncm iegis in d.

§.finai.tiCul.76. inantiqua. ^ d.§. pc-

nult.cic.8^. in noua Ofd.Q£od igitur

liuiccoccditur, iii locotuto, lam col-

locato,cureidcm,pcr vnd.is iaciatcf,

vbi
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vbi maius vitT difcrimcn tcrtitur, tt

apparencran lui.ccs ingurgice vado,
conccffum toon latfiJJigistur e i:idicu<*

Jum faoi Vickrsfcar , K inhUmanum^
Jiominem. iu bocifsimo morcts peri«

culo cdflitutum, dum tabula; adbjtr^J
ad dcfcrtam jnfulam contendic , non
poirciic rc lua difponcrc coram tribui

j|]is,coram ^iiibus pbircr,rimulacpc-

dc opcatam accigincc arcnam.
Cum igicur in praemiflb cafU tliDd

lit afKrmandum , nec id l)ia>acion6

dcbeac autpofsicafncmarii qiiaquii

(olucis crabibus pcrmcdtu niarc vcc-
' (us , in loco folicario clT^ apparcc , ac
tcftibuscarcns,non rrc ficopa^to na-

uigio vchacur,codem modu dirponcre

Soteric, in eodtfm Ioeo,& cum ea«

em, ccftmoi penuriaeiciftit i Vciqoe
poceric i acqud ica

» paillatim eo iam
dcucncum, apparcbic, vt ndufragoril

argumcnto, codiciilos. in naui fa«os,

cum tribus tcftibus, quado plurcsnort

adilnc, vaicrc, couftcc , cx.lurc rcgio^

3 Supra did^ fer6 de ttf^amenco ia
' maritado , vc ncm valeae, oifi cu (!o-

leoiiinumero teftium» ecfl fcpcem ce(«

tcs innauigacioneipfa minimeinueot*'

ci hicrinc, iimitarc in ruftico naniga-

tc, quia cunc,&^ctfon:i',& loci quali-

taSjf qu:c duo.iurccomnmni attcdun-

cur ii\ d.\.^iiA\') \'i& omninoius poG*

tutacent.quod lareregioanCiquo^ to«

cuancum qualitas poftulabac in d.

final. ad ccftamenci , U codiciltorum^

in quibus lus illud pcrmanct,va!idita-

'tcna.Ncc in contrariuai facir, rufticu,

tunc rcmporis non ccftan m loco , in

quo rufticacur,quia,ad hcc.vc ruftico-

ru lure teftari porsit , duplex qu:i- •

licas canfum requ.iritutm d.l.fin4l.vi«

dcricec,'qu6d rufticut (it «& locus tef*

camenci ,ca!is ,in quo
, feptcmtcftes

pon inucniantur , vndc fi rufticus cft,

tcftcturin loco cali, amplius rcqui-

icndum a ncbis, non cfti quia lex am-

plmsnon rcquiric: ct.jfl ad legisiratio-

>nem,fiuc citcapc[ton£,(iuccirci loci

qualicacem,atcehdamttt, xqua vbiqui
eft. Atqud ita a^parec» tiibil inierene,

.

an rufttcu^ I iti pcoprio jan iTn alicnoi

ciufdem qualitacis comitatu tcftetUt^'

pro vtili, dictx lcgis fin.dcclarationc,

^9 Scd ic adliuc cric d.l.final.amplio-

ri inccrprccationc qxj^lcanda.vt,(cili-

cct,proccdat,ctfi rufticus vnius comi-

tatus, in quo
,
quia proptet tillaiiorfi

frequentiam, priuilegio irti oonpof-
ret,m^liOi SecttAmalicnitertitorij

isomitatu tcftatctur , in quo
,
priuilc-

gium j fibi locum vcndicarac, & hic

cnim apparcrct , tufticum cftc qui ccf-

tatur , & in loco , feptem ceftubus noti

idoneo, teftan : quk cftio duntatat re«.

quiruiitiif » nec quid 4mpliuS| in ci. k
fina-I. fiue vcrba Qius>prnettimiti ver«
(icul.final.fiucinahtcm atrcndamus.

io Acccdit in corifirmatioTJcm,Barto-i

Ji, & communistraditioiii I.Cundtos

populos, fup. ticul.i. V idclicet , forcu-

. . f(;m ptifle teftari fecundAm folennici*

tes loci in quo verfiitar i vtide , rofti-

6US vnius Comitacus , in alio. tuftico-

fum COmitatulForcfis, fccundiim cmf»

dcD) folennitates ccftari poccrit,iuxta

^ixAiSca. Barc. comuncm fcntcntia^

Ncc ver6erit intcIIigciid^UjCX eade-

i:6mmuni£ettcentijliii^rri,po(Ic que-
* Iibet fbrenfem,apod tufticos c6mortf-

1lum)redul|d&m eoromcdfuctudinem

^ folennftates reftari: id cnim rcfte

'proc^dcrcc,fi priuilcgium illud,min»i$ .

folenniter ccftandi in rufticorum co-

. liricatu, non eftct ad rufticorum pcr-

fonas coarftatfi : cdm ver6 torum-

. |>erfon*t cotfrdljitum appateiit,(oren-

£seo vttnon poterit, vtpoce, queot
ipCt legis U priuiJegiJ verbaexcluduty

^ccraoicBarr. ind.I.final. numcr.if. &
in proprijs ccpminis, ica rcfpondic idc

Barc.iii d.hCundtos popul6s,Dum.z4.

ii vet^ foienfis^id^m & rufticus fic,ri'ic,
.

• • qttisr
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f|ttia io ilhns ^ctfona concarric qu4« • Igicut n4Qtx>& a!i>nauigantef, qtit

htasiUa rafttcicacis ^quam lex requi- •

rit.vidctur, qiuKi lcciindiun rufliccru

. priuilcs;uun, in ccruin coiiiiratu jicf-

Hl icitari, (jc iinitiaca i^accoU lcniccix

iH d.i.Cun^os populos»uum. ad
' AipuiancecinfdemBan.&communi
tcadicione.de qna pec Iaron.ibidero in

kA.ou.4o.& in1:cpctit*no.S£.ci^mfe«
.

quentib?vidclicti, quod forcfis pofsic

tcflari fccundam confuccudinc bc fta-

tutum ioci in quo cxillic : quod cti.iin

ccadunc Dodores in I. Ci non rpcciali,

*C.de teftani.&.Hippolyc. in rcpecit.i.

fio.fltdc inrifd. i»mn. iodicex numer.
84.c^m fcqlicntibus. *

Vt vcro carpcam illam nauigatio-

nctn prorcquamur,^ iam, vtinam bc-

nc,abfoIuamus .apparcccx prxdi£tis^

• ^uiltcuin nauigantcm^ctiam iuxta lus

cdmune, in ccrminis pr.opo(ica: quarf-

. cionis poffetcftari (Skmdhm pcioile-

gmoi di^^ael.finaU

%i Rufticonivcrdhic^nautas & natt»

clcros non intclligo , camecfi cx patte

ruftico naci nnc,rufLicitatcm namque
in propofico,non origine,redvic^ccn-

ucr{acionerpc£tanius; vndc,^ natus a

patce nobiliJfiTUS babicec^rnfticoram

&nmeto in pr^enti eric c€&ndas,iBx«

ti commoncm feateaciani*de qua fu-
. pra, quanuis alias, natus a patrc nobi-

li,nobiIis fit , vt ctadic Bald.m 1.6na].*

C.dc fcru.fugit. GomcCm|,7^. Taur.

num .6.^ latifsime Tiraq.in trad. de

. nobilicc.i 5 .fcre pcr cccum : & nacus i

plebeo,picbeias : adeo vc fi patcr, plc-

bcius, ignobilis fic, macer ver6 no-

.

•biiis • filiu», ignobilis mancac , quia.

quoad hoc, pacris conditicncm fem-

pcr fequitur , vt pcr Bald.in d.l-final.

Gomcf.d. num.^. & plucibus dc morc

addudisTiraq. in d.lrad.c.i8.ex nui

10. cum fequcncib. dizimasm releft.

]. Tiriae . C non nopferic picc.fi.de

condicionibos>8c dqpioiifkiat*

non funcruihci,non pcccrur.c,in mart

ti-ftiri pri'.]! tc!T:o d\t\x l.final. iuie c6-

niuni infpcdo : pctcrunc vcro dc lurc

noftro rcgio co>iicillos faccrc.quo lu-^

rc ccum Hiicnigcn«; ^ci potccut,quan-
' di6 nauiganc in mari, per huiti s rcgni.

ciuicates diftrido, canquam ilfotcn-

fcs,in tcrritorio nbftro, fccudam nof-

tras Icgcs tcftarcnturjinxca notatapcr

glofT. &: alios ind. c. vbi pericuium.§*

porc6,dc: clcd.lib.6.

Scd an noftri cciam cxcri didri^,
code iore vci pofsint f refpondco quod
^cquoniam fa , qua; func volaotariap

jurtlcliftionisiCtiam cxtra tcrrttoriura

ftacacntis,ponunc,in fubditos cxcrcc-

ri,vt ciadic gloiT.z.in d.l.Hnal.ff.de iu-

rifdi^l.onin.iudic. ibidcm comiv.ii-

niccr Doclorcs ,fic limicanccs rcgula

illius texc; vbi iaf.nu.6. adducic Hof-
ticnfisfenccnci^m in fumma^citttl.de

paeiiitciit.& rCmifsion;$.caiconfitcn-

cum,vcrfico|. '& nunquid cxcra*ccrri-

. torium,diccncis,poircfaccrdot*cm pa-

rochiaic cxiftcntcm cxcri ccrritonuni

fuar parochiar,parochi.Tnum iuum vbi-

cuuquc c6ficc4:i,6^ abfolucrc,cu hoc fic

YolQtatic mrfididionis t rcpetit Hip-
polycin reper. diftx I.* final. nu.ii.qiit'

camcninnuJequcnti.pr^diAamlimi-
tacioncm non indiftind^ apptobac.

• Qu,od autcm dc tcrritono dicitur.idc •

& circa diftrictum.cft intclligendum

cx eadcm racionc, camctti inccr fc dif-

•leranc diftriftus, & territorium , quia

diftriAos,laci^s csceoditor» vt conitac

ex Angel.ia d.l.final. Qu.5. circa med.
& lacobin.dcfando Georg.ibidem in

a.Icft.nu.i.Francifc.de Arct.c0nf.y7.

incip. Ec ratio fcribcndi.nu mcr. 3.6: 4.

• Chaflan.in cofuccud. Burg. rubr.i.§.i.

io gIo(ra,ou cerricoire,num.5. cum fc-

^nentibus. Porr^, quod ordinacio ccf-
' 'lamenci, voluotari^ iurifdklionisfic,

cdftac:qHooiavoiucaii« iurlfdi^ionis

•0
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Secuncl,p(t>t,^.

eartmt, qtja; partcs ncmine cogcHtc

.f.ictre polluiuxontcntiol.x vcr6,qiiaf

radduncur in mwicum, vi doccc gioH'.

i.in 1. 2. fF.de tiffic, procons. & icgac.

atcjiicira.quod ordiiijtio icftamcnti,

ad vpluiitaiiam iurisdi<Sioncm fpc-

flct, tradit in cermmis Bait. ind. J.,

cuii<tlospcpu!os,num.i5. & port cum
alij ibjJcm, indc tradcntcs, forcnlcm

prHcrcftari fecundum (lacuta lcci.in

<iuo Vtrfatui) quiajfcilic^t» ftacuca c-

tiau) compichcndunc forcnfcs , in ijs

<.] i! .V fulu V o i u i ai iaM u rifd I £1 i o n i s,pcr-

tcxr.in l.i.Cdo cm.icipac.Iibcr.qucid

cciam cinduiic Hippolyc.in rcpctir.d.

J. tinal num. o. idtm Barc. in ]. qui a

Jationibus rum.hnal ft.dc tcfl.amcnt,

vbi l*.oc limicat in legatcqui cft apiid

hoftcSjVtncn pofsic ccflan fecundiim

ccnfuciudincs,6i: ftatuta illorum , fed

fccundum confuccudine ciuicatisfu<j,

cx raticncdcqua pcr cuVn; Bald. vc-

1 6,ijs,cui spud Sarraccnos func ,plus

rtibuic,ccncccnimjCcftamciicaquc ibi

f.iciunccum duobus ccftibus , valcrc

criam inccrcis Chriftianorum,2c vbi

bona fi]P.C;B;,ita ic corluluiflf ,dicit,

vc refcrc Paul. in ]. nutritoribus nnm.
infr. comnuin. dc fucceir. Scd E-

^oBarcolo adh.rrcrcm, prarccrquam

xa cafibusquos fupra pono in §. pvx~

c(.dcntc>quia,crdinarias lcc^um (olcn

iiitaccs rclaxarc.nt r. pofluiriis ijs,qui

buscx legibus relaxaca' non rcpcrinn

tur.porro, Ic«2:cm non habcmus qua tc

iV.qracntorum folcnniias remifla flc iJ-

liN,qui lcgacionis caufa,aur. alia apud

lioftcscommornntur. Ciim vcr«, iux

ta anccdifVam Batc.&; communcfcn."
tcntiam, fotenfis pofsic in rcgno cx-

tccDO ccft.ui fccundum illius rcgui lc

gc$, & ftatut.?,quia illiscon-prchcndk

curquoad ca,t]uc; func vclunfariar iu-

rifdi£^ioni$,fv: quoad ill;iui,ctiam Jc-

gibuspatrijs vti pofsir, iuxca tradita

ipcr gioff. &: alios in d.i. (inaJ.bcnc fc-

quuur,qu6drihuius rcgni ciuis,excra

ciusdifti'ftum apudtxtcros ttftccur,

poccrit vcl ilioium.vcl huuis tcgni lc

gibus obfcru.-uis codcrc tcftamctuni,

iclbmcnium quidcn),vno, ant alccro

modojtircpcta^tum , ad bona vbiquc
fita,firmiccr valicuru,»}: fl cotranum,
ncmpc,toicn(cm,in tcftamcnco fuo cc

ncri,fctuarc foJennicaccm Joci,in quo
tcftatur,proccrco,6L vc communc tra

dac Goni. in l.J. Taur. num.zo.quem
fcquicur Ludouic. Mohn. de luftic.

iom.i.tr3t1.ic.a.difputac.iZ7.ccJ.yo6.

vcrncuJ- ccftamcncum.

xy Sed iam tcmpu» cft, vt maritima,

& rufticana tcftamcnca relinquamus,

iIlud,pro complcmctoaddcnccs.quod
vbicunquc in hoc craii.^tu diximus,

iribus, dciurc rcgio,aucquinquc tcftl

buSjde iurc coinmuni,po(fc ficri ccdi
cil!um,auc tcftan!cntum,fi plurcs.in.-

ucniri non pofiinc,intc]ligimuS:fi fo-

Jennis,alias,numcrus ccflium,inucni-

ri,nou polsic.cum comnuini Do«floru

fcncdtia in d.l.fin.C.dc ccftam.contra

quaallcgacut Bart.& a Cor.in d.l.Hn.

ad fin.arqucin ccnrraria (cntccia allc

gacur Bald.apud quos,qu.xfticne hac,

nccdifpucacam ,ncc caiflam inucnio,

qumim6,BartoJu in d.l.conikiutur §.

codiciJli,ft. dc iur.codicii.priorisfcn

tcr^tia: fuiflc, conijcicur, dum ibidcm
num.i.alJegans dn^nm.J.final.inquic,

quod in ca dicicur,qu6d rufticusin vil

Ja, fl non habcc fcpte ccftes. poccft fa-

.ccrcteftamcncum cum quinquc,quod

y ibidcm nuni.4. repciic pcr hxc ycr-

.ba, QjiiCro , ibi dicitur^ fincn pofurtt hahc

ri feptemteJfeSjfufficimit^uwque.qutjinerpro

hattira fc. Ex quibus vidctur.fcnfiflc

Bar.acpro cuftati h.-ibuifl'c,qu6d,fi fo

jcnnisaJias numcrus, repctiri no pof-

fct , Cum quinquc tcftibus valerec tcs

ftamcntum,quanuis,fcx inucniri,pof-

fcnt,tt fic,prohac potius quam pro c6

nariafcnicu;» allcgari Barc.dcbuiflec.
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Addotandeip» {>rtailegittiiidi£^i( L
fin.locuinhaberCiCtkmn in comica»

tu ruftrcorum.cbnrQetado minos fo«

lcnniccr rcftandi.nunquarti cxtiiiflct:

quod , plcriquc aucumant aducrfus

glf(.in d.l.final.vcrbo, ira tamcn,co-

cra quan))ixa ccnec Batt. in d.i.conH-

ciQikcar.§*codicniiiOnincr.2.& aJtj in

d>Ufiiial.qiiod<|iiidem ,de inre noftro

regio,dubitationecarcbac anciquicist

fxo ceftamcnro.ac codicillis, & nune
pro codicillis,in quibus cantum Ord.
noua Ioquitur,vc non rcnicl dixinius.

Echzcruf&ciancpro ccftamcncis lu-

re faftis» eirtiiiquam riiris traictatio*

Dem»Iongiorcm quampucaui, niorS.

ftci»ncctamcn » dcfiderio meo^qoa*
lem-, quandoquidcra , de rure agere

gaudcbam ,
quiin rurc agcre,mulc6

niagis gaudercm,ncc id , ftudio tufti-

can^ vit«ir agcndxyfed defidcrabiIi,po

riu$,iufticaoa: (^uietisamorc, qu^ qut

dem ad Jicerahim ftadram , tioii jpartf

OODfitret ijSiCum quibus , fctcntia ru<^

fticetur»occenim iuxca Plini) tcfti-

inonium,Epiftolar.Iib.i.in Epiftol.ad

Cornel. Tacir. Diana magis moaci*^
bus^quam Mincrua,inccrat.

§. TERTII '.\

S V MM A RI
I A Gitur ie teildmtnto parmis intet /j- •

^ ^hercs.quoi.,minutfolenne vjlere
, trg»

•• ditur^ rAtio^objpumvdtat ^ajiignatw^

$ Afsignaturifi^,^ fumidMimfilimk

JHtutos, iuxtiicommniimfimmHmKjiiMW
fattM refptOM iiUrMei,cSiUitiKfiittttL

4 Cmmunes fententix rcferuntur tradfntes,

* tejUmemum parentis ihter liberos duobus t$

fiibustnec rcgatis.valere : & valere mulierit

itiam teilimonio intercedtnte. An autem in

tofuffidat,qmify titulo hijtimmJHjjt r§»

5 jgitur^ imptife^ btttr iikfm tttmtki^

rnmpat prius tefiamcn tum, iurefaSum , f»

•

' terquofcinwjue ? & reju!uitur quhd noHl & .

art talis inter liberos vi>Iuntas vateat iurtti

{lati,an verh intejiati^& nu.6.& 7.

8 l^ni,& altertad fracedeneem refolutione dtf

.

ficultati refpouittHrJMItliaJibac cenful •

^meu%.fi quitemtm.Cj§t^,itimm.f,

SO Jtwi diffcuttati nffmdintr tMciU
ratioiu rcx.ia jbtUt.hoc inttr Ubtroi* tS,JU

teflam.& in corporevndefumitur.

1 1 Du4t traduntur hmuationes ad d.Autb.boo

'inter liberps,qua babet^ priorem inter Itberos

foluntatem non rumpi per pojierius teftdmc'

• im^abfque cxprt^a dtroga^nt»

. II JtgiturittMttrid drjmth, ter imvr Ittf

< fw,dicliraai«fir^«ffar0fM«fjpacryi^

queadnum.i^.

15 Tradttur aduerfhs communemf iu imftrfi'

da voluntate inter Uberos,pofe cxtrancis per

fonis aJiquid relinqui titulo legati,feujidti-

comifsijmteltc^la.l.Ji. C.fam.trctfc.& l.bat

€wfuttifsima. §. ex imperfedo.fi,deteJlam,

tS QtmiHwfimastiafrobgtw fradtrn, tegi'

IMMM 9 tituloliuflitutioiiii littrii nHafd
debere.

17 Tra{Uturqu4tnio,att valeaipufitlari$f^
tutio contenta in impcrfcSta intcr liberos vt

tuntatt}& communu refolutio probatur, Of
dmioiUferhtuiorii,rmiffiueiUcitur^.

, . f. TERTIVS.

' Vt teftamento partntis inter

• liberos. •

*

ST & aliudccftamcntum^
iuris rolconicacibus,per lc-

geoi cxeiiipcumj hoccft
quod ioeer iiberos

. con4i«
it parens, vc in I. Hac conrulcifst<«

ma'. §. ex impcrfc^o . C. de ccfta-

menc.l.final, Cfamil.ercircund.quod
rpccialcm habec 4 iurc validicacem

,

quaauis foiuAipod^ cdftccprobacio-

nc.
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ACj^uam iusnacurx rcquiiiCj vc pcr
• P«ct.io cKdo §.cx impcifcQo , in Jip.

fpncm fcquiiiiciit omoes tcfte Iaron*ui

Aiidicric.poutrsinia.ni] nicro. 17.CAc
mctVic. tcftamcnc. Mci^bac. dcruc-»

ccisicn.crcac.§ 11.numcr.45. cumfc-
^iKnci, lacius in§.ii. a nuin.45. cuin

mukis fcqucocibus.Mich.CraCia lib.

reccpcarJc'oteDC.$.ceftam'eikcuin»

ftioii.ii.nuiii.t,idque noo foliimstD te

itainentofcripco » fed eciam in cefta-

menco nuncupaciuo inccr Ijbcrosfa-

6to locuw. lubctjvc tcncc,&: cdc com-
ir unsin fcntcntiam,craJitAIcx.conf,

lo^.Cupcr his dc quibus,numcr.4. iib.

7. cxalijs reccptuiD cradicCtafl*.

diftaqnaeftioDC it.nttmcro tcicio.

iSccunliiim.quos communis racio eft»

tefte Curt. ihdido §. cx impcrfcfton

num>;. quiajCUffl caufaccftaci foucac

caufaminccfcaci , ccflac falfiiatis ci-

mor , cuius incuitu aliasfcpccm cc-

ftuim uumcrus tcc^uiricur in ceftaoic

tis. I. fiDal.vetficul«Icx cccnim. Cde
^deicomffl.cum aljjs. "

^'' .t*.*;,**,

: Quam rationcm merif6TuI.CIar«

•refeliic Iib.3. rcccpcfcntenr. §. cefta-

inencum, quitftion.S. numcr.^cx co,

• quia manifcftc concludit idc in quo-

•iibcc aiio ccftamenco, in quo, proxi-

inwtes t^P^
tiuncur inftitttCi:&l in diAoJoco-afst-
gnacaliam racionem , quam eciam

•communem dicic ex Nacca in dido
§.ex impetfedo.numcro 5o.qu6d,fci-

liccc,idica conftirutum ficprcpcci fa

uorcm iprorDmltbcror'jm,quibus pa

rcncum (uc^Uio iut-ecciam nacui^

^bctur;qaafir?acioncmcccigic Barc#

Id hcun^ospopal^ii^nmcco a).6i-

pta titulo pri mo, ic eam communem
cflc.nouifsimefcripfirSimon de Pr^-

cis io trnd.ic. dc mccrprctacion. vlci-

mar.voluntat.lib.3. iiucrpcctacion.i.

dubit.i.foluc.^.Qum.s. & Ccafl'..dicc4

qujril.ii.num.i* •

'Sed ncc huie rattoniacquie/co,

quoniam»ft voluntas ez tcfliamento

impctfedo» ad injcqualpspoHioiies».

ilbcros vocet , eaccic obferuanda ex
dicVa l.fi. & cxdic^o^.cximpcifcdo,

cum Auchcncibipoiica ,iuxc-i rcccp-

cam fcnccoctam.quam paui6 pod cra-

4emus: qoo cafu illi fiiio ,qui ad mi-
^otem portionem vocatnr

»
quim a*

liii eftec babicuius , ii- tes abinceftaco

dcferrccnr, incommodum pocius qua
commcdum fcrc calis uoiuncatis ob-

fciuaciOjVC iic.quod in illius fauorem
dicicur incrodaAu m, in ipiius odiumy
paceac,recoiqucii,c6cra regui. i.[qood

£iuors. C. dc legib.U l.fi iudcx.'£d6

.

minor.cum vulgaribus.Qbi dCniqu^,
hberorumfauor confiderari pocuic

,

qui , liccc voluucaJ illa,iuris cftcdtu

carcrcr, nncura: (imul ac icgicimo iu.> .

re abioicflaco cocam lucccfsioncm

fibi vendicatenc? quoci illis foicaflia
*

aiagtsexpcdtrctyfi inea voluntace, pa
rent eztraneis petfonis legata rcii-

quiffec , qu^ valcre , poftea probabi*

mus : Vcl tciam, ii cxharrcdacionc fi-

Iios nocaircc,quara valcre,cradit lul.

Clar. in di^lo §. ccftanicncum
, qua;-

•

ftioac X 5. dc quo ego inccrim dubi-

tauc . .

QSiktefpriuilegjfi dequoagimtts»
ab Imperatonbils pociutcau(sdfot(^

fc,reor,in graciam & fauorcm parcn-

tum propter honorcm & obcJientia,

illis iurc naturx dcbicajib l.vc-

luci.£dc iuftic.flr iuV.I. fiiia cua. C.dc
pacr.pocefl^& bai^cttrin 4. Dccalogi .

pr^ccpco , 8C non feme) commendaca
legicur obcdientia ifta Ecclefiaft. c*).

cuius ibtdem cap.S.verbaiunc, Honera

pttrAn tuum^^gmim matris ttu ntobliuif-

carts.mefnento,quoniam,nffi [nr tllos > natus no

/uijfcs,(r retTibueillis^^uomodo & illt tibi, Fa

cic illudPhilofophi iib.S.Eibic.adfi.'

0^1 aemi^
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xicmioeai,paremgracum,parcncibus

retltrc polic : qiiomodo cnim fcrcn-

dus clt hlius , qui, mfix parentis vo-

lunraris & iuris nacurx probaiio-

tic manife(l.irxobcditc t cecufiii qui,

fuprcmam parenris volunrarcm,irri-

taai cfiiccrc>conrendit f quoci quidc

,

dcdccus illie(l,& c<i>accrbius,&apud

boncs viros grauiux
,
qu6d a propria

fobolc procuratur : Dcnique, pios fi-

liosjcriam impcrfe^tam parcncisvo-

lunCaccm adimplcrc.debuinc,iam o-

lim inrerlocucum Imporacorcm fuif-

rc,reicrc lucifconfulcus Paul. in l.iQ

tcftamcncc.fF.de fidcicommifr.Iibcrt.

iioc igitur lcx erubcfcic ,hoc putauit

indignum in Auch.dc tcftam.impcrf.

ir> pnnc.coll.^.ibi, Dicitttaque lexme^

rienmw voluntatts jjuAndofuni farentes emni

hus modtt iiiter fltos ttnere* & tameneos erub*

fctt pareutes exijlenteti^c iun&z gloff.ibl.

Nimiium, igicur,fi (lacucrmc Impe*
racorcs,cx impccfc^o ccflamcnco vo
luncaccm , ccncrc incer folos iibcros

^

hac lola,nacuralis rcuercniia;, & obc-

dicncix racionc ccmntcti ,qu;, cuia

cama (ilijs emancipacisquam fubpo
tcftacc poficis , vcriufquc lcxus parcn-

tibusdcbcacur, in omnibus idcm lus

mcrito dcclaracuc iadidta Authcnt.

dc tcfVamcnr. imperfcd. in princip.

£c fanc poft hxc fccipta , hac eandem
racioncm fiindacam in rcuercntia , a

Jibcr 15
,
parcntibus debita , legi apud

Natcamin rcpcc. didi§. ex inipcrfe-

£fo,num.3i.vbicam prcbac»poftquain

in numcr.pr^ccJcnci , quinque alias

aliorum tacioncs rcculilfcc,& repulif-

fcc, illo relaco , candcm rationcm

prpbac, vcrifsimam, & concludcncif-

iimar.i d^ccns, Michacl Craf.in dida

qu^ftione vndccima, numcco i.ad fi-

ncm.

3 Ac , dicet aliquis, pracfaiam racio» .

nem
, qux nicicur patctn^ vqluncacis

nU, Eccle/,

rcucrcntia , idem ius inchidcrc io ca-

fu ,
quo cxiraoca pctfcna , libens lit

adiuncta.quaU cunccfiam, patxotum

volunrati tiiius non rcfra^an,vicccac,

cuKis lamcn conrrarium Cafarcs dc-

cidcrant in «.iicta l.Bnal. & in diao $.

ex impeifcfto: Scd cgo rcfpondco,

quod priuikgium, eum cafum apcrre

cxcluiic, idqu^ oprima ratio^e t non-

ne modo dixi , iuftam patencum vo*

lunratcfilio^obrcruarie dcbuiUc? por>

i6 , fccundum naturalcm jrquitACcm,

vniuerfa parcnium fucccfsio tituio

inftitutionis.fihjs dcbcbatur, vnde.vo

luntas . qua^ eos ab aliqua ita debitx

fucccfsionis pattc cxcludic, \icki in-

iufta non dr ,Cum . lufta lcgcpcrmic-

tcntcdifponat , tamcn naturalcm iu-

ftitiam , lcu aequicaccm, cum propriai

foboiiaiienam pr^ferac,non fouec,ac-

qucideo,non iic meruic Principalis

clemcuciac largicatem : Nccfanc. vf-

que adc6,quidebicam pictatem,libc-

ris non exhjbuit , cam dcbuit , ab cif-

dcra dcfiderari in eo, quod pi^ non fe«

ccrac,ncc vc parcns, cxtrancum, cum
cis principalitcr vocando , quando-
quidem pacri , folum hliu habcte poft

le hxrcdcm, nacuralc Gc & proprium,»

iuxta llludSarx, Gcocf. ii. NonCTtfm

trithdrei filiut anciHitcum jilio mio jfaac.

^on ficquitotamfubftantiam diftri-

buit intcr Iiberos . licer altctum alcc'*

ri in diftributionc pra:ponac , lus oa-

curx l2dic:quanuis cnim parencibus,

xqualis crga omncs liberos charicas

infiCjfutur^ tamcn prsrlacicnis fpc,ip-

fos ad debici obfcquij iugum cerca-

tiraprouqcare.n acur^ conucnic: qujc

cciam poftulat , vc inccr libcros , cuta

comunificcnciusagatur,qui plus vir-

tucCftcdilcdtianc crga parentem pro-
fecic,vt fecic lacobfilio fuo lofeph,

Gcncfis 48.in fioc
,
qui dcniquo pius

Ubocis.indQftrix,& foiicitudinis con
culic
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Sectind.part, §.^1

culic in parcrnonitn bonorum acqui-

(icicnein , vc iciem lacob erg.i Laban
iipccfumcontulit. Qiia:clc£tio, patris

amori^j & arbicrio rcccc ct ccii potcft,

qui pro Biio opcimum coniilium fojct

capcre,vc in l.final.infr.dc curacor.fu-

riof. acqu^ idco. qu6dvaleat prxfaca

voluntas infolcnnis, criam li mnr ii-

bctos didtibu.it paresmxqualitcr, cft

commuDis optnio rccundiim Marian.

Sucm.iuniorcm.conf^iH^.nu.Sy.iib^z.

Nactam m d. §. ex imperFccco ,quzfl;.

11.nu.95. dcgor. tn 1.7.titul.i. part.6.

Coftam in c. Si patcr , i.parr. vcrb. in

fuo ten:amenco,nuii.dc tcdamcnt.lih.

^.McQch. Iib.5. defucccir. creac^. «.I*

Jimic.7.nu.67. Gam.dccif.^i. Molin,
dc luftic. tom.T. tracc.i. difputac.izS.,

columa. 506. in princip. Couar. in c.

Jlainuiius §.i.nu.}.*dc tcftamcnc. vbi

camcn conciaciu cenet poft aliosjquos

rctcitjCU Tiraqdc primogcnit.quarft.

4.num.4. quod prxfcrcim mre procc<-

dcrc,Qouar.a4C,alijs relatisd. numer.
3.vbi iDCer liberos maxima^n^jurio-
fa cilct inarqualirns : cui camcn cciam
in hoc caiu atkicrfatuc comunis opi-

fiio,vt conijat cx Marc. Anion. Nac,
<'.§. cx impetkcto , vbi fup. aducrfiis *

Curr. iuniorum ibidenu.z.& cx alijs,

qjios rcferC} & fequicur CcaCd. qaxft.

ir.r.umcro.8. vcriicul. Tcrcia icncfin-

11,1. Copftac igttur , f vc vndc digrcfsi

himus,rcgrcdiair.ur) facis pic,8i cgrc-

giccenfticuifte Impcracorcs, vc in-

ter fplos libcros veca voUincas , licec

fo!cnnitatc nuda,obferuaictur, extra-

iicf pcrfonz adiuncc^ nequidquau
profntura.

Vndc calis voluntas , duobus ccfti»

bus contcnra cft ,vt inquic glofta in

Auth.quodfine,C.detcftam.8: cftco-

munis opinio ex Graco conf.90. nu.j.

lib.x.Iul.Clar. in d.quxft.S. numer.^.

quod alijs rclacis cradic ctiam Mich.
Ciar.ind.§.cc(Lmencum2qu9ft,ii.nu.

4.Nct,qu6d rogati inccrucni.inc, nc-
ccftc cft, fccundu gloir. in l.nnal.vccb.

cxccpto icftamento , infr. dc codicil.

qujai Dcc.comunem dixic conf.^ic.

viLo chcmacc,nu.i. parr.y. ingifinund.

conf. fcudali.H.iiu. i6.Natta in d.§.cx
jmpcilc<ftoquaft.3o.nu.i5 9.Cou.ir.in

c.telatum,in i.num.4 dc tcftcmcnt.SC

aiij quos rcfcrt.lul.Clar.vbtfup.num.

5.iuciii tiadit Craf. d. quarft.ii. nuni.

DiJac.Spino in Spceul.tcftamgt.

glcll.", f.numcr.47. qu.luis cocr.inuui

nugis piobccpcr J./.titul.i.part.e.fc-

cunjuinqiiam comuncm lcncctiam,

iargfcus tauorabilius in hocapparcc
paccrnuni ccftamentuin quim milica-

rc,quu in mihtari tcftcs rogati cflc dc
btnt cx communi fentccia, qtiani fup.

rctulimus in §. uc milite.- licctalias,

militaris tcftamcnti priuilc2;uim,am-

plins clfc quAm paciis mccr libcros>

conftctcx addu£lis a Nacc.d.§. cx im-
pcrkdtoquxft.4}. num.zi^. Similiccr,

&: cxc^dcin rationc,mulicri$teftiino-

niun),legicin*um hiccric, vt per gloft»

d. Auth.quoti finc»&: ccncncoinncs ia

I.qui tcftamcnto .§.mulier .ft". dc tcft»

mcncurx Dcc.in l.z.nu.^o. in hn.ft. do
rcguI.iur.Barc.S£ omncs in d.§.cx im-
pcrfcAo.vt teftatur ibi N.itt.quaft.ji.

nufn.i56.vbi a(lctit,c]u6d Iblu s Andr.
Sicul. tencc contra communcm per

qua*dam kuia in rcpcttt.c. rclatum !•

carc.pcnult.cjc coftaincut.cc inir iincm

cciam tradic Rip. dc pcfte pruiilcg. i.

vltimar.volunt.num.ti;.Cr.i(.d.q".ia:"ft.

II. numcr.j. Clar.di^.quxftion.S.nu*

jncr.4. vbi cuni fequcncibus alias in

propoficuin qii.i'ftiones tra^lat. F.c ati

in huiufmodi tcftanicco, ncceftarium

fitjlcgicimam filijs ciculo infticucicnis

relinqui.an.quolibct alio, fufhciat a-

git Valafc.noftcr confultio.ij, tom.i.

Mcnch.d.§.zi.num.68.&: pluribus rc-

latisCmft. d.qua^ft. 11. nunvio. £c an

rolcnnifaics J.hac confuliifsjma, infr.
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!/• I. C. deSacn/ancl» BccUf.

«}ut ttftami»c€r.f»off'.ctcieiCJECMeft«-

mciuuin
,
tccjuiianciir in cedamcnco

paicncis cxci ituci libcro$cc(Vancis,a-

guni i).D in li.l.hac conrulcifsmia.Si-

mou dc ?xxt. ivi ci*a6t. dc loterpcccac*

V)ttmar.volaiic.lib.ft»incerpfcut. i . da
bicac.i.rolat.4.iiu.98. qui crcs opinio«

nes re^e^ in qucftionc pr«cii^A , quS

nos obtccr ccctgimusrup.iopr!fGedcn*

pait.§ >.nun)tr.fina!.

Qjjibusomirsis ^ quia magisnobrs

cui cfc, inquircrc difdcilia , & noua,

2uam aliorom fcripta cr2rcriberc;dtf>

cilem elTe quaeftionem ducb^ec ra-

t6 contingentemiSn'p4Brfe&urii tc(U«

oicncum , quo'd parcns inccr libcros»

tancuni,vcl intcr libcros,& cxtrancos»

icu libcris cxha^rcdatis , intcr cxcra-

ncos, iure fccic,pcr minus foJcanc in«

ter iibcros&ftttm nimpatur f <^ua dif«

butat Natta, in repctu«d.§. ex impcr-

ttAo>qu^.4;. ^ num.£i6. concranas

in ca rcfcrcns fcncencias , & mediaoi

fuam pro conccrdia illarum.Ec quidc

in milicis ccftamcnto fcriptu cft,qu©d

ptimum lolcnnicctfaduni,pcc pofte-

rius impetfc^um rampicur» Leius

Ittis .§. milttU miflus,1n fiii.ff.fie mt-
Itr.ccftamdoc. l.i.fF. de iniuft. rupc. K
irric.faCt.tcftam. vbi idcm dicttnr cto

poftcriorc rcftamcnco,in quo, Tcniib
tesabinccftaco func tnfliicuci : quod y* '

tique inccliigcndum cft, (i in nriore

non cnieocvtin l.bac confultiisima,

§. fi quisautem , fcrficnl. ntfi fertd»

tofr.jcceftam.Tbi TheodoC&Vftlenc

( quornffl tllud fuifie inticntam vide- ^

tur,5: a compilatoribiis poficum in d«

J.i.pcouc gloffa Ibi cxiftimat^jquinque

tcftcs in poftetiore voluncace adelre»

rcqutrunc.Ec fan^ camimpetfe^ain*
r^^ros voluntas lareTal^ tca&
wm vidctur,i!Ja rampipridi^eflltai(&

tum pcrfcAu, iuxcaillua,mif(bdde mi-
licc dicitur ind.§.miHcirminiis, ct in

^l.t.cuiu> argumenco. haac LeAtcact^

in quacftioiie propcfjca tenctPauKin.

Auch. hoc imcr libcios infr. dc tcfta-

nunc.&: in conl jiy.dubiuu' t.TCir, nu.

4.]ib.i.idcm tradic in tcftamcio tccun

doadpias caufas no rolcomtc)fa6to,

candcm fententiam lencntalijrclatt

k Natt. d. nom.ai6. vbiproconcracu
citat 01dr.coof.np. Ticius condiditt'

Ronj.& vtrumquc Raphaclem.

< Egoquidcm qua:ftionem hanc.dif-

ficilcm rcpuco, vt dixi. 6i in ca poftc-

riorcmOidr.fcnccnciarequor,vc,nem-

pe, primum teftamcntnm lure cdmn-
ni fa£him, per poftecios cumdiiobos,

tribusui&tcftibas kter Ubcros condi-

tUin,non rumpatur.In quam fcncentia

Bcioucorprimum cx co , quonia quod
impcrfcfta voluntas valcac inccr libc-

ros
,
pnuilcgium cft ,fauorc reuercn*

ti(,K honotispAtprniconcefltim, tC

Ap^eiplicnimallVndenott dcbctpto-

~grediTltraca(u, in quo loqaitttr:por<*

ro, non loquitur in cafu ,'qtm tcfftator

alios fibi fcripfit harrcdtsjin prius fac-

to tcftamentornon igiturad hunc ca«

fum^pcr interpretationccxccdi dcbcc»

iuxra regu|.qua; a iure,de regul.iur.lih.

i^lJ^uoS^I^HS i;bntra.ff.ciB Iegib.Pr«^
' fittiiii quia talis intcrprecatto,(ctt-es-

tSci^jeffet ioprziudiciamvocatorom
in prima volutacc.quibus iusjiurequ^»

'

ficumcftjquod,Principcm,aufcrre,vo-

luiftc ,Tion cft m dubio prorfumcaum,

vt in mettc6j& .§. fi quis a^Piio*

cipe.ff.nc qoid^ill^loc.publ.i.nec oaps,

' Y^tdeieittencipatJiber. Si igitur Prin-

ceps^cttl|)teriusiBCommod o priui-

legiiim impertffi, ncn folct, illud pri-

. uatis lcgum inccrprctibus , fcu confu-

]entibus,quadoquidc fic non rcpcru-

Htt cxprefse dacum , ita incctprccari,

- ^Bpmibitl'' '-^^^''^ r-"^- -^^T^iX^

7 Fnnerel.t^ti^i^ina
patetnus, cuius caufa priuil^ifi iflad

cfBuxi(rc«fup.tradidimos»cew omni-
^mtiyHam nec^rens , (ine

fuccci,-
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Secund*piirt,%,y,

rucccfTorc dccedit, licet imperfcdla il-

]a voluncas inccr iibsros nonvalcac,

fuccelTorcm naniquc in priori volun-

tacc reliquic:ncc lam dcbitam fiJij rc«

ucrcncia, obrcquium paccrnx volu>

tacis ica contcnunt, prxfcrcim, (i cum
ipfis alij finc hnrrcdcs infticuti,qui , fc-

cundam voluncaccminullius tocc mo-
nicnci conccndac. Cum igicur in pro-

pofico cafu vcrba cc(scc,S: racio pri

i:ilegij,ptuuivgium quoquc cellarc,c6

ucnic,iuxci vulgarcm rcgulam,& qua:

ccadir Dyn.in rcg.Dcccc,numcr« i. de

rcgul.iur.lib.t^.

Pro hac denique parte plucimuni

facic illorum opinio,qui iftam incer li

bcros impcifct^a voluncaccm valere

quidcai,non lurc ccdati.fcd intedaciy

vcriuscfTcjputaruCjVt ri.fcrtglof. in d,

§.cx impcrfc£lo,& m l.fi|jj,infr. famii.

crcifc.qui fanetexc. non parum iuuat

jllorumopinioncm: &:tcxt.in d.l.hae

confulcifsima-§. fi quis autcm,ad fin.

qui gcncralitcr Ioquicur,&:,imperfcc-

cam voluntatcm,in qua vcnicnces ab*

intcftato funt fcripci , vclut intcdati

valcre,dcccrniinar.Ncc dcniquc volu^

tashcTC intcr libcros,pcife6lum tcfta-

iucntum>vrqua appcJlatur,ncut & mi-
Jicis perfccta voluntas appcllatur in d,

l.cius militis .§• milicia mifTus, in fin.

cum lcgc fcqucnci .JF.dc railic.ccftam,

Si icaquc opinioni iftorum roagis ad-

harrcdum fcnccncia noftra, vcrior

apparcbic; cccnira ccftamcncum per-

fcc\um,non,nifi poftcriorc, quodiure

pcrfedtum cft,rumpi,fciunc cundi, cx

.§. pofteriore quoquc, Inftic. quibus

niod.tcftamcnc.infirm.vbi, poft alios,

Vigl.anicnumef.4.

Scd quia pra-facam illorum opinio-

ncm , cruflam appcllac Barc. in d. §.ex

impcrfcfto,in prmcip.& cura gloff.in

vcib.abinccftacu,in d.l.filij, tcprchcn-

duc comuniccr omncs.vt cradit Cocii.

ind.§- ex impcrfcclo^Qum.ii.in fin.cc

94
ibi AIcx.num.i.& laf.io.S: 14. vbi ad
ftatuta infcic,Nacca nu.tLi. Bcrcrand.

conf^i. nuiu.^. lib.3. in i.part. Cofta

in .§. fif quiU fi cancum, i.part. nu.45.

lul.Clar.in d.$.ccftaiuccum, quaift.i;.

Mich.Craf in d.§- ceftamcuim, qua:ft.

li.num.i. vcrius cffc firmanccs, h,inc

incer libcios voluncaccm , lurc tefta-

mcnti valerc:hoc comuni placiconon

obftancc,diccndum crit,illud,ctfi uir<i

fubnftat,cunc obtincrc, qudclo nullum
antca tcftamcncum cxcat pcrfc<f)uin:

nam fi cxtac,ncc vciuc ccftaci , nec ve-

luc incc-ftacihominis .unpcifldam m
ccr libctos voluntaccm , valicuram

,

ha^cnus contcnciimus.

3 Ncc ctiam tunc obftabic .quoddc
militcdiximuSjCuiuspcftcnor impcr-

fc^a voluntas, piiusteftanicncumptr

£c<l)um tumpit : nam pro refponfiooe

fatis cft diccre , militarc pciuilcgium

fic in iure in hoc ctiam cafu cxprcfsu

rcpcriri, in l.i.ff. deinuift. rupt. & ia

d.§ militia milTus, nonficpaternum;
quodfanc arguit,cciam in tnilicari tc-

ftamento,duDicandi racioncm cxticif-

fc,an prius pcrfcdura rmnpcccc, cum
alias,fupcrtlue&: finedubicandi racio-

nc,lcgcm lacam,diccrcmus,cotra vul-

farcm rcgul.l.quod Labco.ft'. de Car-
on.cdidl.

^ • Minus obftat, quod impcrfecta pof-

Cerior voIuntas,qua vcDicntcs abiotc-

ftatofunt vocati, prius tcftauicncuni

iureperfcccum rumpitin d.l.z.quonia

id ita demum proccdit,fi poftcrior vo

luntas quinque tcftibus conftct.vt vo-

]uit ibidcm glofl.&exprcfsc requicuuc

Theodof.6£ Valcncin. in d.l. h.>c con-
fultifsima .§. fi quis autcm ,

prope fin.

qui faQcciim gencraliccr i(i ica ftatuc-

rintpro venietibusabinceftacu,in oin-

nibusgcncralicer funt inceJligendi, fi..

uc liberis,fiue alijs legicimis fuccciTo-

ribus. Przfercim, Cum nullus
, magit

proprie fucccftbr abintcftaco aiicuius
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dki i)rrsir,qu^m tibed»pateatis«qaos» t^tn nim|>i<iebeat:'nam pro folotioqe

nactii 9,fidkul icgis» ac (fsireatum coqh
;m r,.- vctuhr , au riicrrfsioncm vocjt,

l.cv.ni lacio ff. .'c bon. damnac. l-f-i ip-

ic», iii iin.ll.viiijc Jibcr.l.nain cUi p.ac-

cious.ft.de inotb^^cfl^amcnc.vc Oc, lcx

iiU. , non ioa^ent^ pro i^a opioiono.

rcHe^ijportu, qua, pollcriorcm iacer

cc^m quatnor tcftibusprobar.ii
,
prius

fa^un» tcftamcncu non inHrniaic , at-

tiaiair.us, lcd omninaquinquc rcqui-

'^uji iuxta.(i.§. (iquisauccm,dcquo

^ac|ept£cia.atgt|ailcacuc Fulgof.

^ninan.ce^i ii,Nact<d.nii«x f6*vcc-

iicur.contrarium. _ , ?

.(^iipimo addo.quod ctd quinquc tcf-

cibus iDa vohitas cc)ftcr,pnore antc tcf

ramcnco iibcrifiiu rcripiit quauis noa
cidic pcrcK>nibu5^4 quibusinpoftcrio-

rc voiuutate , tamcn priori teftameii-

to non obfutura iic • cum ita demu ta^

lis vcluncas ceftaniencum mfirmet cx
Thcodcfiana legc in d.§. fi quis aucc,{i

in co rcpcriantur fcripti,qui alijs non
poccrant,abintcftaco vcnirc,&: ptobac

ibi Ur.nu-2. poft aliosjvnde hoc cafuj

cx priore teftamenco Jibects faccefsio

deferctuc feciidum vnicoique afcrip-

tatnin eo poriioneni«quam oec pofte •

riore voluncatc, veluci codicillo^fub-

lacain difcmus,quia codicillis, ncque
dari dircclo , ncquc adinii hjercdicas,

poicft
.
;>.codicil iisilQftic.de codicil.

iQ Nec denique ftfp.did« fentenijie a,';

.

liquidobftabit^uod nuda illaparcn*;.

tominter liberos volutas, ica deaiuni,

rumpitnr pcrpoftcrius ceftamentum
Tirc fa£tum, (1 in illo parcns dcclaret,

fc noliccam valere.vc in d. Auth, hoc

intcL iib(;ros,infr.tlcceftam.& m coc«

por c.vnde fumicur cx Aotla* de tefta-^

^ fiieot.imperfeA.§.€c quldem»coliaC|^

&.quan,volunta$ ilU maius habisat rcH^

bu^qu.im quoduis aliud ccftamccoms;

^j|^f)pcr eam»faAtt]^aiitc^Q^^

aducrtcndumerh»in noftra quid€ fpe-
cic.tcft.jmcntuni prius fadium, iuris

validiiat. m h:.'bctc,nullo iurc autra-
tionc inipeditani,qiram,fubfcqucs vo
luncas nequutollccc,vcpotc,cuius va
lidi€a4,ad.bQDC vfque cafum ncn tep^

fiturcxtenfa,ac proindc veiucabord

Maiantcrtori ceftametosic^ £aAo>nul«

lum iuris impcdimentum pra-ftat: Di
ucrfa fane miio cft in ca(u uicti §.& Ci

quiucm,ibi namquc pianum cftjn ip-

10 oijcu,&: ftatim ^ prrncipio impCife?'

. Aam i^lam volontatem , nulio ioso/
aut rationepr(pedita,tiuplici vin.cBht

ligari4iasorali,fcilicet,quofillj voci^
tur ad patcrnam fucccfsion^m • tC ci-

uilijquo Jcx calcm voiunratcm , iuris ,

cftc^u condonac: voluucas auccm iU
lapoftcrioris teftamenti ,folacittilist

kgisfolenoicate innititar*Vndeabit-

la priOrc fupcrari , &: cofbiidi debuft^
mli illiusexprcfTa dcrogacio inccref*

fcCjiuxca d.Auch.hoc inccr libcros,&:

d.§.& liquidcn),quoniam candiu,ciui

11 & naiuraiivinculo (uftmctur prior»

quandiu,conctaiiavoluncace,cius de«

cogacoriatooniofirmataeft. • r

21 Vude cric, qu6d j(i in fecondo tefl;fi

flaentp (blcni,liberifintinfttEUti,'abf-

que cxpreira derogaciooe,prior volu-

tasimpcrfcda rumpccur , cum tunc
in fccundo, cadcm naturalis & ciuilis

i^ijlis r^tio fublic , vndc pcftcrior vo-

lantaSiprim«decogac,fic limitatndo
cifionc. d. Authcot. hoe inter libecoSi-

Qua rationc idcm dico cum glofta

final.m d.§.&: (jquidem , ccdfecunda

voluncasincerlibcros, cx impcrtc^o
teftamento conftcc: quam gloilam vo
luic allcgarelaf.ioii. Auch. hccinccr

liberos, ance'nuni«a.-vbi allcgac gloftl

in d.Autb.dcC6ftani.imper£in princ»

vbinon reperitur glofta
, qu^ hocdi-

cat:& prqfacam gloftam, valde fingtt*

larem y.dixitibi^cmX^ofl P^.^ alios»

quos
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SecHnd.fart,^.\, P5
quos referc,8£ eam firinac,rcqui Doc- ueuic, cu Iibcris qui priorrvoluntacc

corcscommuniccr m d.Auth.hoc ia«

ccr Iibcro&:Ncquc hoc antc dicla fen-

cenciam concurbac,quoniamJiccc vo
luncas ha:c,tc(Famcncumiurecomuni

fa<5lumrumperc,non (ic rufHcicos, (vc

^ixdiCtz ferc opinio^quod camen fpe-

ciali iurc fnftinccur, potens cftfolue-

rc,vc cft bonus cafuSjqui hoc a forcio

ri concIu(jic,in i.cius milicis. §.mili-

cia mi^Tus. fi. dc milic.ccftam. denim
fecunda milicis voluncas infolcnnis^

cxcraexpedici(^nem condita,qux mjf
quam valcrepocuir,ce(ljmcnium iu-

remi)itixrcripcum,& vaiiduni folue

re poce(l«a forciori volunras hxcpa-
rcncisincer libcros , quxfinipliciccr

fumpca,iuris habec vaIorcni,pra:cede

cem vo]uncaccm,ptiuiIegio innixam

conuellcc.

Non foliim aucempoftcrior voIub

tat infolcnnispriorcm cciam infolen

ncm inccr libcros a^am rurapcc,vc

diximuscum gloif. communi , fed

cciam rumpec ceftamcncum priusfo-

Jcnnc incer folos liberos fadum, fccu

diim NatCt &i hog cft alccrum didin-

^ionis fux mcmbrum in quxftionc

prxmiiIa,quod ilic proi>auic d.qua:ft.

45.num.117.quod in numcr.fequcnct

incelligic faiua fempec manencedif-
poHcione d. Aucii. hoc incer Iibcros.

^oquidcm Naicx fentcnna manen
ce,in hoc poftrcmo di{lin<^ionis fux

membro cum ilio non mancrcmtC;"
cerum,neccu eodcm maneoin prxdi

Cco diftinftionis mcbro,per ca qu^ fu

pradi^afuncqu; ^hic (Ibi locu ve-

dicanc. Idcirco in eo quod addtdic no
iramoror.

\^ Hic autem pro declarationc proxi

me prxcedenciu qure fpcftanc ad ma-
teriam d.Auch.hoc inter iibcros.cuni

iudicio cft aducrcendum,cju6d,G in fe

cundo ceftamcnca foJenni, in quopr^

fataclauCula dciogatoria noQ incer»

vocabitntuL' alius (n cxcrancus admix
cus hxrcSjprior voluncas non tcuoca-

. bicur cx d.§ & (i quidcmjiunda fupra

di^ta racionc,quoniam fijillam rcuo-

cari , dicair.us , cxtrat>cumhcrcdem,

cum libcris ad dcfundti iucccfsionem

ncccliari6aJmictcmus,cum,Icgitimi

voluniacc,& lurc vaiida,fcripcus rcpc

riatur,qu.indcquidcm ccrtifsime con
ftcc.in ccftauicnco pcrfc^o,pollc pa-

crcm , cuiMlibcris cxtraneum h^rcde
mifccrc.huc igitur te(taracntum,prio

rcm volunr.itcm non cuinccc,nc alias

Jibcros naturali & ciuiii lcg^ ad vni-

ucrfani iucccfsioncm vccaios, ciiuli

duntaxat lc^^c innixus, abaliqua por-

lionc poisit amoiicrc : quod vt har,

claufuiam prioris voluntacis dcroea
coriam adelic , oporcct,tuxca d.Auch.

hcc intcr Jibcros , & d.^.d: ii quuicm.
Quod& ipfum ericafdrmandum,ccn

in priorc voluncacc cadcm illa, vcl a-

Iia,cum libcrii liC mixca pcrfona, quc^E

poiteacum eifdcni.in pofteiiorc tcfta

mentoritetawlc,iQ cadcm,vcl aliah^

rcditatis ptrtc (ic mftitutn, nam, cuui

prima voluntas.rcfpcc^u iUius dunca'

• xacpcrfon.xnulla fit ,
vtind.§ cx im-

pertcdo,& in d.l.fin.infi.tamil.crcif

nullum iuris cHcdtum pr.cftabic iuxti

iuris rcgulas: Ec dcniquc cadem tunc

a^parct ratio,ne volunc.i:>,cx qua vni

ucrfa parcntum (uccclsio liberis ob-

uenhcdebct, reuocctur pcr pc.ftcrius

teftamcnrum , in quo cum cis cxtra-

ncus b.Trcs inftitunis rcpcritur abf-

quc claufula dcrogatoria,d. Auth. hoc

inter libcros,& d.§.a: fi cjuidcm.

IJ Q36d fi,dc rcuccationc piioris vo

luncatis inccr liberos,ag.itur,pi r vlcc-

riorem eciam impcrt:'cd^am,tunc qu.i-

nis in fccunda,cxcranea perfona libc-

xis fit admixca,pcima,nne duUio rcUo

CAbicur,fiue in eajeadem, vel aliaper-

fona,vcl nullapcotfHscam libcnsnc

voca-
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vocara,vt ffc cx hoc cafu , & pioximc d. Auth.lioc intcr libcros', antc nu.i.

picccdcnti, illud miiabilc uotctur,

c]u6(.i rciiocationcm priqris volun

taiis imperfcfiq, magis valct poftc-^

riur,c]i>x lurc fpcciali,quam qux iurc

communi (uftmctur. ht quonia pras<-

, ctftlcntiscafus lationc afsi^naiiimu?,

hiiius zque concludcntcMu cllc , dici-

mus,quonia, c m ha-ccxtcanca: pcr-

fon.t admixtio contcnta in impcifc-

cl.i voluntatc^nullius Ht momcnti, d.

l.fin.& d,§.cx impcrttil:o,nuUum,dc-»

bct cfleCtumopcrari,vt notumcft, ac

pi oindc rcuocatio,qux foiec aiias in-

duccndafecuodum Tupcrius tradita^

pioptcr eam non impcdiciur «icijul.

non pr«ftat,de rcg.iur.lib.6. Ncc dc-

niquc naturaiis ratio pro voluntatc

prnna (unc pia?pondcrat , ciira cx (c-

cunda (oii liljcri vcniant admictcnd',

cxtranca pcrfonacxclufa.ln pari ita-

que volui iatiscauf3,ea,qua: poftcrior

cft.vt cbfcructur,ius, & itquitatis ra-

(io poftulat.

Vtilitas autcm huius rci in coc ft,

quod, fiprima voluntas non rcuocc-

tur,vt uixunus in cafu tcil^mcnti» ia

qiio cxtranca pcrfona libcris cft ad-

inixta , libeii (ucccdent ex ea in poc-

tioncs ibi dcrcii£las:quando vero cx*

tranca pcifona, in impcrfcda vo

t.ite concinciur ,tunc,Cum rcuocetur

prima,iibcii fuccedcnc cxfecunda fc-

cundiim p,urcs in ca c6tcnias,fccun-

dum ou.is,cx[Tanci p.:r$ cuiquc accrc

(ccr.l.fi tx pluribus. ff.de fuis & lcgit.

hxtcd.l.tcftamcnto. infr.dc impubcr.

&: alijsrubftic.I-vnic. §.his itadc6ni-

ti5,inf.dc cad.tollcnd.

heJ quid,n intcftamcnto ,cum li-

bcriscxtranca pctfona Doii lic inftitu

ra,fed illis folis ha:rcdibus inftitutis,

cxtt ancis legata,feu tidcicommifta rc

UCt\ finr? c£ puco,ptiorcm voiuntatc

icnccari pcr icftamentum, \n quo fo#

li filij fint fcripci hxredcs: liccc laf.ia

aflcrat,it*a dcmum rcuocari voiunta-

tem ijitct liberos , ptr tcftamcnium
poftcrtus intctJibcros/j£tum , fi hoc

m^gis fiuorabilc cftct liberis,&: alle-

gat gU ftamjquam valdc (jngulaiccn ,

&: communitcr rcccpcam tradit in d.

Auth.dc tcftanrcnt.impcrfcd. in prm
cip. collat. 7. vbi ctiam ad idcm,cam
flilegat Ciar. ii\§. tcftamcn<um,qux-
fticn.pB.nu.i.quam cx laf. cc alijs cd
njuncm rcferc,& fcquitur,qua!Caracn

glofta.quae eftin vcrb. pcrfcfta, alias

gloffa (in.in §.& fi quidem d. Auth. d«

(cftamenr.impctfcd.cum dc poftcrio

rc voluntate intcr Iib^rosfa£ta mcmi
fHC,qu.T,nncdcciaracicne dc quaibi

,

priorcm rcuocac , dc fauorcfiiioruai

non addidic quod la(.& Clar. Vndc,
ct(i pnor voluntas,fiuorabiliornc fi-

hjs,quia,cumin ilia , nulia cxtrancis

legata relida cfTcnt, in fccundo tefta^'

mcnto rcii^afuiftcnCtVcrius cffc , pu«

co,priorc voluncatCm lumpi per po-

ftcrius ccftamcntum, ct(i in co nr n dc

declaracio de qua in d §& fi quidc m«
& in d.Aurh. hoc incer Iibcros: qucd
enim parens,legara,aut hdciccmmif-
faextrancisicltnquac,ncc ciui1i5,n(C

nacuralis racio dediguaturiprincipa*

licer cnim folos hlios hcnoiauit,folos

ad dcbicam fucccfsioucm vocauic, 8C

folos, (ibi poft moiccm fuam h^rcdes

i\itutos,infticuic : nccdcnique ,quod
accclToric poniciir,principaiis vigorc

& validitatem cnetuac , vnde in pati

cafu pofteriorvoluntas obtincbic ,cx

qua iibcri fucccdent , U lcgata rcli^^a

pcrfoiuenc. Qua ratinnc idcm dico,

etfi fccunda voluntas fit infolcnnis,;

X 5 pcima namquc reuocabicur , & 'ex fc-

cunda libcri fuccedcnc cum folucio-

nc legatorummam & in ca, legaca, fi-

dcicommiira,& libcrcatcs poffc rclia

qui cxcraneis • vcrius cSc videturcx

di^a Auihcnt.dc ccftaracncimpccf.^^

lao^



nof {gitur«verficJ tiiifeB,8r ex AvA$ pdrrooani aciiiiilcen , lioc ell, eodenii

quod (in^infr.de teftftm. ^
' Necobftac d.I.fittal.infr.fam.ercir-

ciind.&r dift. §. cx ioipcrfcdoj vbi.fi

in huiufmodi voluncatc iiberjs fitad-

xiiixracxcranca peifona , rc/pedlu il-

iius pctfonir,pro nullahabttur voiun
tis,<]ttbdeciam refpeccu cuiuilibccre

)icc4 Dartfcolaris inteUigit ibt 'Kattt

qnxit. 2.7 . nuni. 1J4.' vbt qnater litnt*

cat, Iar.tbiden) niuii.'^.& 10. 8:itaab
omnsbusincclligijfirmac, & fcquicor

C6f>a in c.fi |)accr. i.parc. vcrb.in fuo
tcftamenco.Bumc.ii. dc ccftam.hb.^.

adco vc,cclipacer mcer iibcLos faciac

uftam^UfflCoritmqmoque teftibuf,

.MC valeanimviin codicilloruffl ]e«^

gata , & Hdeicommifla , extraneis in

eo relicca»{ccundum communcm fen

rcntiamquamcradic Mcnchac. Iib.l.

dr rucce(s.refolut.§ r.nu.43.& Micb.
Craf.in lib.reccpt.lcoccnr. §.codicil-

ics^quxft.fin; nu. 18. refpondcndum,
Iiamque>erit,qu6d textjin dJ.finaI.K''

lii'd4.ex i mperf^dd, quateniis deex* ' t6
craner perfona; admixtione loquun-
tucplan^ intclliguntur , vbi talis per-

fona.xqufc principaliccr cura liberis

vocacur , & Qc ciculoinfticutionis, fe-

cos,fi citulo legaci,vc vccius cflc, pro-
bat Couaf &iklitt^m , iii 1i[.nnm.fJ

«le ceftamenr. itaiotelligensjin rc^no

OftellK.L7.titu].[..part.6.Iicet alij ro

^njJH^tur» vt ipfc fatctur : & quidcm
pr^rata iura in d.l.final. &c m diOto §.

cx impcrfefto, propric intclliguntur,

quando eXtrancapcrfona codcmticn
lo,quo ]it^,v6cacur, hoc enim fient

fiiaa verbiiffl^A^«f«,qtio ;noi) ttne

myftcrio vtuntui- iiiiirdcri ,namqiie»^

propcie dicicur,de re^Siif^quzrunc ac«

quc princip.ilci,M ita fc fc tiabcrir, vt
in §.(i duoru,vcrfic.qu6d fi frumcntil^^

inftit.de rer^diuiCvndc bci^c quidein

praefaraiii^d^cidunc, non poirc^comL'^?

libeEiiiaimpHtti^lrblimcaife allj^

'

accqne principali titulo honecari;

Da,fi extraneo legacum relinquacur,

liberisduncaxac harrcdibus infticucis,

noillc prcpricliberis diccturadmix

cus,ac proindc,a prxdicco rcli^i co-

modo,iftuiu iurailla noh cxcluduuc:

tc id merit6 quidcm , quia volpotac

illa » qiia, liblttt Ibl6m ptincipaliter

vocacis,& hbl^brici^legatuni, aotfi«

dcicomifsum extraneis relirauicur

,

naturali rationi conucniens eic , non
£c illa,qua filijs alia perfona admifce

tur,quia nacurx conucnic, vc (olus fi-

]ius fic h^res patris, U cius perfonam
poftmorcem folus fepnrrenter,qaiif6

*

jtisin vita parencis , vna & eadem cii

eOfterfona ccnfcbacur.I.final. infr. dc

impubcr.& alijs fubdic. vndc^ non ii"

nc racionc,priuilcgium, quod parcn-

tibus in iftocafu dencgacum fuic in

d.l.final.lBcin d $. ex imperfc^lo , fuic

iitiUodatuffliodida Authent. quod
iio&,& in d.§.nos igitur

.

Legicima aucem , ticuloioftitatio-

nis Jiberis relinqui , dcbere, reccptif.

fima cft fcnccncia , vc facecur Valafc

•confulc.i^.numer.i.com.i. vbi plurc s

rcfcrc cominunem proficenccs, poii

Clar.in $.cdipiAl3aium, quacft. 5 S.on^

i4pstcAomnisceoSda cft » licetab ej|

diueociac Valafc. num. fcqucnci laf.-

fequutusin diec.§.ex impcrfc£to,S£ in

Auchen.nouifsima, num.i^. infra dc

inoffic.ccftamen.& alios ; diifcrencia;

V6r6 racionemi4u^>4iioc,incer huia-

' pliyiHnCpB intao fequcncis pantf
• ofsignabimut .

,^
'

"

l- yitim6difcotiendumerit,anpu-

pillaris fubftitutio valeat in impcrfc- •

do teftamcnco,quod pater, inccr libo

fOsfecit \ & valere .probacur ex co \

qu6d pupillarc ceftamencum,pars efr

VL leqttela pacerni , adeo vc.fi pacerntf*

irfivitMWpupillafelttftiiietipor-*
fit»- - • '•'V
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ra,vtin §. iibcus aiitcni.inftit. depu-
jjill. iubrtic.l.i. ail fin. ff. cod. tirui- 1.

ptnult. !r.i]Ut:ni.niim.tcftam.api:runt,

viidc,patris &: filij toftamciuiimjpro

Tnrj bjbcti, duit Vlpian. in |. p iCiis

ik' llhj, fT. illoiicul.de vulg. pupill.

lubftit. Cic igitur Cam vaic.it j?.ittr-

num , 6: pupill.uc,tnnquam cius (lars

(c fcqucla.valcrCjvidcbatut,

5cd in hac qua:ftionc,tcnciuia cft

Barc. rcfolutio,quam tradidit in d. 1.

i,nani.i8.dici;ns,<.]u6d,fi pupiilo .oltc

jum cx libcris fubftituac patcr, fubfti-

.tutio valcbitjCiim cnim,rcm inccr libe

ros adam cffc,ncgari nori pofsit,volu

tasparcntis,K fi impcrfe^Va.intcr libo

toslempct valcbit,iu^tad.l.fin.& d. §
cx impor(ctlo;c]u6d (i pjpillo cxira-

ncuii) fubftitijit, t]uomcd6, fihj fuc-

cc(sioncin,voiuntas parcncis illi defc

icc.cuipropri.irfi dctcrrc non valuitJ

nunquid tniui potuicpaccr , in tefta-

incnio impertc^to cxtt.incuin harrc-

cjcm,libi faccrc? non igitur, pupillofi.

ccrc,potcrit,argumcnco icgnlx d.§. li

bctis autcm,cum fimilibus,qu.T ppti-

lis pro -ii.ic partc, qiiam pro coniraria

induci pctcft; licct cnim^fipf incipal»

n6 valcat,ncc acccfToriumvalcrc, ccc

tum fit,tamcn,fiptincfpalc valct, no,

Ulico acccflbrium valcrc,ncccU*c cft:

nam,ponc,qu6dpatns harrcdicas no
ficadita,pupiliarc ccftamcnmni cua-

ntfccrc,dixitluris conrult.lQ d.l.i.ad

hn.Cumtamen,patris tcftamcntu nun
C}uamcuancfcat,proptcr pupiilarisdc

fcctum. Quatc Bart. rcfoiutio in d.l.

2,. num.iS. proprarfcnti arciculo vcra

inihi vifa eft: quani ctiani probat , Sc

comniunemdixit ibi laf.nu.a4.Curt.

lun.in d.§.cx impcffcfto,nurn.<?. vbi

cam ptobat Katt.qua:ft.2.5.num. 151,

ad fin. quanuis cuctariam,]atc,defcn-

dcrc,contcndat SimoD dc Prarcis libr.

5. dc intcrprct. vlcim. volunt. icter-

prct.i. dubitat.i. folut.6.nuixi.4.cuni

mCl, fcde/.

fctjutnnb. vbi num.io.alios rcfcrc co

*tra Barc. tcncnceSjrubftitutioncm pu

pillartrn iiidiftinclc v.'ilcic ;n pr.ilen

ci quxftionc; Scd vcrior cft bari. clM-

tinctio, 6c coirmninis"quam Ltiam in

vtrcH]uc mcnibro probat,& ccmmuni
tcf rcccptam tradit Emanacl noftcc

in d. vcrb.in (uo tcftamcnto, num. 4.

& 6.& cx alijs. Craf.in lib.rcccpt fcn

tcnt. §. tcftamcntum,quaft. 14. in fin.

Clar. m d.§ tcftamcntum.qu.xft.io.n.

2.. qiii in fcqucnti agit cc dationc tu-

toris.

Qua; diximus dc ccftaracnro parc-»

ti$ intcr libcrosjincclliguniut in tcfta

mcnco cuiuslibct crga omncs dcfccn-
• dcntcs.tradit Natc.d.§.ex impctfc^o,

quxft.io.e contrii vcro in tcftanicto fi

Jij inccr pavcntesnon proccdunc.fccu

dum comuncm {cnrctiam,dc qua j^ct

cumibid.qu.tft. fiaal. vbi plutcscnu-

mcrac cafus , m quibusc]uod ft.uutum

eft indcfccadcntii^us, ccftat in afccn-

dcntibus*

Cxicra qur circ.\ patcrna crg.i li-

beros clogia occurri polfcnc
,
poftc«

dirtcremus,quando dc tcftamcntis ad

pias caufas fcrmoncm fcccrimui,tjux

fi citraiurisfolcnnitatcmfjcka v.v

lcac dc iurc canonico,ac proindc,ful>

{cqucntcr hicfefc occafiodc cisagcn

di offcrri,vidcbatur,quia camcn id ica

• contingic nou pcoptcr rclinqucncis

pctfonam.fcd prcptcr corum quibus

rclinquitur,huius rci difccptationcm

fcqucnti parti rclinquimus,vbi dcpcr
foniscorum»quibus rclinquitur , lcr-

moncro inftituimus. Nunc, pro hu-

ius parcis abfoiutionc,quoniam dc tc-

ftamcntoruinfojcnnitatibus cgimus,
notam difputatione, non ita dcri/lo-

nc,quxftioncm fubiungimus fcqucn-

ti §.an,fciliccr,fa!tcm naturalircr ,ac

cxindc, an,in foro. confcicntiac dc-

bcantur,tcii^^ io tcftAmcnto niinus

folcnni. ......

§.Quar-



HIVARTI ET YLTIMI Q^V A R T V S

SVMMARIA.
I ^Roponitur qu^nio.un relitla in tename^

^ ^ to minus foUnni^ natu r^liter debeanturi

'

& pars afftmMiiu^tx commhnifententu cu

JtnttMtU rtftntir cutn communibut inritm
§9ntrari]s in quafliont, an ktrtt infvr^ eem
fcienti£ tencatur adfiUitHmm mOmfilm
niter reU^rumi

} Pr^ctfuum BelUfcrtic^ fundamentum afer

tmd*r.kmen tejltum.pro formafabJiMiidli

Im tdUmmt^rtp^mio.

4 Pracipw cmmmmitfaiuii^^mdmem
r^ondetnr,

*

5 jtdurrsh commttnem fenteitrim prohatur,

cum amiquiortbus quibufdam , naruruliter

dtbttu,(r errorefjciifolMtu reptti non pofe,

£ P*-oeademfentemiaexpenditurBart. opinio

mKnem fetiR.Jf.de leg. i. quamali) obfer

in friMcjMma^

7 &tptndm»retiamprotadmJimtmi$l^
tituU de condia. ind. quibusgemrdiurtrs

'itturjebttumttatmiie^jeiiuitnr^imfofi

repeti,

8 Rttorquetur.i.JiJcicommifum. CJe cotulicl,

indtb.profehtentia qu^t habet
, minusfolen.

wmtmA^nmwatiterMtri.
$ ^mi*mfimmi4rttorqmtnrl,x,C,fisi,

mrf.fibtt, & centra emnes centemtitnr» nU
mremfoluentem id»qiied tantkmnmnrntitef
debcbat

, rtnttuimiit mmitie repetere tm
pofc.

10 '^f^'Stt*nturrationeSj& intdhausad d.l,

Jideic0mniifim.c.dt cond ind. d.l.i.cftad

^'fit.&l,mtlJlMnmi.(rnum.iu
II dn ^^fetmttatedefnnmconfcius

, mi
' Husfolenntter reliaa pofsit in cenfcientin tm
tus retinere,& an idempofsit iltt,qui dt rtli

*

^ojibi^cenjciusejl, comrauerfum cfe.tradi.

tur cum regnlA iu dubi^ ce&bus k MaimL
tuUuaa, _

•

ET VLTIMYS.

An reb&4 in teftamento mtnns fo-^

lenni^ naturalUer cUbeanturl

2£i-r^
Elebris 9l aDceps, ac ia

i^ljv^ tcr vtriufque fori Do-

m tcftamcnto , natura-
Jiccrdebeaiicut^& af£rmaciuaa) par-
temceDergloflAiaU. ff.de condid.
indebir. quam ibi probac & defendic
Bart.num.9.cumrcqiiencib.?A vcri«
ufqucpartis fundamcnra lati cxpcn-
dit I^numer.i6. cum fcqucntib.qui
rcfcrc, Canonillastcncrc haccpimo
nem in c.fi<i.de folution.& magis co-
munem dixir in l.cum quis , num. 15.'

infra de tur.&-fja;fgnor. vbieandenfc
fcnccntiam rcpcticglofla, U pcobac
Bart. num.8, cum rcqucnnbydeprop^
omncs ibuifmjvbi cxalijs commu-
ncmrcfcrc Mcncf.num.^.qui num.8.'

, confccutiuc infcrt,tcncri li^rcdem in
foro conCciencic ad calia legau , fcu
fideicomniina perfolttenda ex recep*
raplarimorum fcntencia: commun^
etiam tradiderunt Mcnch. de fucoeL
crcat.§ r.num.Z2.'Couar.in cap. ciim
cflcs,num.j.de tcjftam. CaldasinJ.fi
curatorcmhabcns,vcrbo,Iacfis, num.
7f*C.ae in incegr.reftirar.minor. vbi
dix ic, hanc (cncenciam , veriorem «i-
dcri: quam probac Molin. de iufti&i •

com.i.traaar. 1. difputae.8t,col.J48.'
cum fequcntib- & magis reccpcamdi'
xit Alcut.m l.ntmo potcft , num.zr.
ff.dc Icgat.primo,vbi addic ,aducrsus
hcrcdem, de volancace dcfunfti con-
(ciam pofle procedi viadeiianciacio-
ni s cuangclic* ,iuxra -capicnl. nbnic;
4c iudic. de quocuam pcr eundcm

a aa
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L.iXJe Sacrofancl, Eccle/,

5n \, gcncrali lcgc , infca hoc noftro

ticulo.

Scdhoc vltimum ego nunquam
admictcrcm» mulcoquc minus quod
fubintcrc Molin.d.col.55 i,verfic.prx.

ccrca,poffc, ncmpc , h^rcdcm abincc-

flac6,qui,hxrcdicaccin in ccdamcnco
oiinus folcnni alccri re}i£tain,adiudt-

cari nbi,idcirc6 potlulac,auc Jc^ata

in cali cedamcnco rcliw^a foluccc , rc-

nuic,cciamin cxccriori iudicio com'
pclli.vc iurcc,an fciac,omnino vi fibi

peifuadcac , cam ccfVatoris tuiflc vo-

Iuncatcm,vc ita,i]lo annucntc,vcl m-
rate renucncc ,res dcccrnacurtquod

(vt dixi)mulc6minus admicccre, quia

vniucrfam iurisfolcnnicarcm in ccfla

xncncis requidtam non parum con-
Curbarcc.Ncc l.final. inh.dcfid|icom
imfl.qua Vir dodus mouctur.lualcn-

ccntiam probac , de cuius intcllc£(u

egimus fupra in iflius partis jnitio .
-

Q^od vcro nunc accinec ad commu-
ncm fcntenciam 10 qu^ftionc propo

iIca,co mota eftprincipalitcr.quia im
pcrfcdum tcftamentum,quod faltcm

duobus Ccftibus fubflftit , iure geiium
valcrc,crcditur,naturaiis autcm qbli>

gatio ad iufgcntium rcfctcur , l.cu am
plius.§.is natura dcbct. ft. dc rcg. iur,

Demdc,quia foiucum ignorantia lu

riSjCX caufa Hdeicommifsi in ccfta-

nicnto ininus folcnni rcli^li , rcpcti

non poccft , vt i contrario fenfu pro-

bat tcxt.in 1. rtdcicommiffuni, C. dc
condidtion.indcbit.vbi gloflra,&: om-
nc^fccundum Mcncf vbi fupra in

J.i.C.fladiicrf (olution.quod idco cf*

fcjcrcdunr ,
quia cx impcrfc^lo tcfta -

mcntootitur naturalis obligatio,qu5

folutircpctitioncm impcdic. l.n.itu-

raJitcr. ff. de condidion. indcb. cum
alijs. Molin^.da column. ^48. huius

fcnccnci.T fundamcnciim ponic in me
cc Icgislatoris , cam circ,contcndcns,

vc minus foicnncs difpofitioncs non

admitcac , tanquam non legirin>ts

probaciooes ad dcfun^i voluncaccm
manifcftandara ,non vcro canquam
casiriicans,impedicnsvc , oc ex.illis

'natutalis cbligatio cmanarcc, qux cx

nacura rci aptacft oririan quam rem
vcitur argumcnco lcgis regix iflius

regni
, qux ceftium probacionesnon

admiciic , in concia^ibus fummam
nummorum in ea dcclaratam cxce-

dentibus , quafl in illis , probacioncsi

quq fiunt pcr tcftcs , lcgitimas ad ta*

Imm conucncicnum probationc noo
rcputcc : atque itaconcludic , ciuilcs

lcgcs dc ccftamentorum folcnnitaci-

bus
, non^cfiftcrc vlcimis voluntaci-

bus minusfolcnnibus
, quafi ab illis

vim fuam,&: naturalem obligatio-

nem aufcraiit : fed duntaxacillis noa
afsiftcrcciuilcm a^ioncm conccdcn
do,e6 quod, luftis dc caufis non fuffi-

cientcs cas reputenc, ad fidcm io exctf

riori foco fdctcndam.

L Sed contrariam Qpntcnciam in

qujcftionc ptopofita , prob^uit Pccr..

dc BcUapcicica, & cam coGuilicIro.

dc Cugn.quorum fcntcniiain, & fun-

damenta rctulit Baitol. in di^.l.pti-

ma,numcro fcxto,&: (cptimo, & in d.

J.ciim quis,numcro feptimo , vbi laf.

difto nuir.cro dccimotcrtio,poftqua

vtritifquc partis rationcs examina-
uit,fatctur,hanc fcntcntian),aduerfus

^agis communcm ,in ftri^ dif| U-

caiionc dcfcndi poflc: & liccc in diCla

l.prima,numcro dccimorcxco, in fio*

fcribat , vtramquc partcm , in difpu-

tando poflc dcrcndi, tamcn ibidcra

poft vtriufque partis fundamcnta di-

iigcntcr cxaminata,in hanc magis in

clinat numcr.17. in fi. quam ibi di£lo

^
numcro 16. &: in diiV.I.cum quis,nu-

mcro nono , dixic c/ic aliorum fub-

tilium Vltramontanorum
, & C>n.

.& Raphacl.Fulgof. & Ludouic.Uo-
man.quosrcfcrt in didla 1. cum quis.

vbi
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vbi hanc opuiionem hth probac Mc- {olcnnitas , i'n tcflamcntis profornu
•jfitr.num.ii. Mcnchac. in-(i.§.i. num,
j^ji.\ctf\c.S)L. hanc parrem, & ^Jios rc-

iicrcus Qouar. in d.c.cum cHcs , num.
j^.veriic.ceUium quodiqui rubCcqucn-

tcr cx hac opioione noucm iliaciones

nocabilcs dcduxic , inccr quas non in-

fer.or cft ca>quam cx plucibus tradici

& fcqnitur Mcncf.in difb.i. cum qui$>

Dum.ii. dc hxredc , ncc m foro con.-

Ccicncia: adftricload rcli^oru in mi^

nus lolcnni ccftamcnco rolucioncni:

quam opinioiicm,rch:rc,eflc commu-
ncm cx lafon. in 1. fi poft diuifioncm

,

liumcr.$. C.dc iur.& fad.igR0canc.8c

idcm rcFcrc Couar. in di^. c. cum cf-.

fes,num.8.Mcnchac*in (J.§- i.numcr.

i3.vbi camcn la(. non dc lcgacis , auc

Bdcicdmmifsistfcd de h^rcdis indi-

cucionc loquicur, cui,<i m ccftamenco

minus folcnni fcripta cft.filios ncc in

foro con(cieci£ cffc obligatos>6rmac,

communitcr ceneri,liccc ipfedefen>

ccncia hacciub^cc.Sx: diffcccnciam m
ccr harrcdiratcm , & parcicularia rcli*

<St3. iuxca communes rcnccncias rc-

fcrc lulius Clarus in §.cc{lamcncum,

qu.T(lion.^o.numcr.(ccundo,& quin*

co.Ec fanc rcscd ambigua, & in qua
communes opinioncs inccc fcdilsi-

denccs,m qu.T[tioPc , an in conCcicn-

ciacucus rccmcac hxrcs hxredicacem

fibi non folennicer rc1i6lam , rcfcrc

Salmanciccn(is profcllor Spino de

Caccrcsin Spccul.de ccftamen. ifl gl.

51. principal.cicul.de cc(lib.& cxc. nu.

i^.cumicqucnci, de quoper Mcnch.
indi£l:o§.i. num.2.3. &in§. fcqucnci

jatifsimcpcr cundemjate Mol.quae-

ftioncm craclans tan\ ui (cftamcncis

quam in concra£libus non folcnni'

tec (ccundum lcgcs gcftis. d. difpucac.

Si.pcrcoc,

j
Prxcipuum autcm Bcllapcrtica:

fu/idamcntuni
,
quo adfttuit fcntcn-

cjam fuani, cft , quia , fvptem teftium

rcquiricur ,fcd vt^icunqucaftiis pcc-

cac in fui turma.ncc ciuilis,nec nacu^

ralis obligactu cx eo nafcicur, crgp
ficcic. miiiorcin tanc concodunt om-
rcsjiS: prcbaiiC cx l. i. ^.U quis ica in-

ccrrogcC.rt.de vcrb.tbligac. maiorcm
vcro argunicntationis parccm ncgac
Barc.in d.l.i.nu.io.Sc in d. 1. cu quis,

liumcr.ii.aHcrcns vcrobiqnc, (cpicni

ccftium prarfcnciam in tcftamcnco,

pro formaprobacoiia rcquiri, non vc
r6proforma fubftanciali, qua: cft ce-

ftacons voluncas , vndc fi ha:c .dchcc-

rcc,rv.g.(^ia piiptlUis,auchiriofus cc*

ftarctur,auc paccr ignorans filiu pra;-

ccrircc ^ncc nac iicalis ob!ig.icio nafce

recc]r:idcm probauic Baid. in rcpccic.

huius noftra: Icgis,col.i9.vcific,fupcr

primo qu^llco.quia fornu dat cllc cci,

J.lulianus. §.fi qtiis rc. ff.ad cxhibcn»

porr6, celles nO lunc dc cffc ccftamea

ci, quanquam ad illud folcnicasqua;-

dani finc.l.findl. C.dcfidcicommilf.S^

caudcm optnioncin alios rcfcrestra-

dit Crot.in l.ncmo potcft. column. 6^

fF.dc lcgat.i.vbi Barr. fibi cont^rius,

in i.oppoficionc concrariam fcripfic,

quam ibidcmp(obac laf in i.lc^t.nu.
.

17.&: in z.hu.i^.cum fcqucnc. &: cem
muncm facctur Ripa num.zj. probac

cciani lafin d.l.i.nu.iy.pcr coium,di-

ccns , inumcibilc hoc ciic Bcliapcrci-

ca:fund.uncncumj&: ind. 1. cum quis,

nuin.ii.8i probanr, ac cx alij? couiu-

iicm rcfcrunc Mcucf. ibi. d.nu.i i. Co
uar.in d.c.ciim clTcs, nu.8.& pofl: cos

• l^ufitanus noftcrAluar. Valafc.cofulc.

67.nu.i.vcrfic.{ecundo , com.i.Mich,
Crair.in lib.feceptar.fcncenc. §.ccfi:a-

mcntum,q.54.nujn. x.nouifsimc Pi-

chard. vcriorcm ic magis rcccpcam
fcnccnciain diccns.in §.fcd cum paula

tim num. ^.inftic. dc ccftamciic. & fa-

nc,c^tm con-ftct, tcftanicntum,in quo
tcftium numcrus rcquificus non in-

R z ccrfuiti
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icrfuic.ipfo iurc nullumcrtc.l.fi vnus,

infra Jc ccftam. clarc oftcndicur , tc-

ft.imciuum, (inc fcptcm ccftibus non

ciic, ac proindc conlcqucns cft , quod

numctustcftium a lcgc rcquifitDSjCft

de clVc tcftamcnii, aducrfus Bald. vbi

fup. In confirmacioncra acccdic. l.di-

ft.itibus,inf.dctcft.vbi dicicur,tcftcs,

. ad ctncicndam voluncaccm.acihibcn.

Qiiod autcm lcx , tot tcftium fub-

(cripcicncs rcquirat pro rci pcrfc£ta

probatione ablquc vllo fallitacis pcrj

cnlo in d.l.fin. inf.dcfidcicommif-vc

rum qaidcm cft:fcd camcn,quia vltc-

riiis proccfsic, cis non fubfi&cntibus

,

adum irritando, fignum cft,qu6d pro

formafubftantiaii ipfiusaftus rcqui-

raCjVt nocauic laf.m d.l.i. ft. dccon-

dic.indcb.num.17. pcft med.&: intcr

alia,fignum iftud numerauit Fclin.in

c.cum dilccVa,num.6.vcr(ic.quintum

fignum,dc rcfcript.& ex Albcr.Brun.

incraitac.de forraa & folennicacc,K

aljjs in l.i.fF.dc liber. &: pofth. cradic

Valafc.confulcsi. nu.9 tom.i.vndc

ftabilc mancc fundamcncu Pccripro

^fcnceittia fua . Cui non obftat, quod

alij,dc iurc gcntium cominifcuntur

»

.
aflcrcntcSjCo iurc,^cftamentum im-

pcrfcdum valcre,ad quod rcfcriut na

turalis cbligatio , vc in 1. cu amplius

§.is.nacura. ff.dc^rcgul. lur. nam,cum
lamfup.in Icgis prxhcionc probauc-

rimus,tcftamcntum,omnc fuu robur,

i iurc ciuili acccpillc , &: iurc gcniiu

ncuciqiiam valuiirc.perperam alfumi

tur,pcrfc£lum, vcl impcrfcflum tefta

mcncum,iurc gcncium valcrcac pro-

inde , co iure nacuralcm obligationc

oriri cx ccftamcnco impcrfcfto.quod

fanc.omnc fuu robur cam ciuilis quii

nacuralis obligationis acccpit a iurc

ciuili,quod,cumimpcrfec1o ccftamc-

to, idcm ius omnino dcncgaucric , 6c

impcrfcftum ccflamcntufD , niillu rc-

pucct,num cx eo,ncc ciuilcm^ ncc na

turalcm obligationctr, caisfari poffe,

manifcftu fif,vt fic non tanium,cumo

nis fcnccncia» hoc prmcipalc funda-

mciitum dcftru.dum, fed [%oc6tra-»

tiaillud lam apparcacadftrudum. v

^
Qiiod vcfolcqucnci loco fubicci»-

mus dc I.fidciconiiftum. C.dc cdoi^.

ind.&: l.i.C.fi aducr.folu.ifta quoque
magis>quam magis communiter ap-

ptobacam,piobai4^cnccntid : na, qu6d
ibi rcpecitio dcncgatur fidcicdmifsi,

iuris crrorcfoluti ,quod in intpcrfc'

doccftamcnto fucrac dcrcli^u,n5 cx

co proucnic,quia ica rclida^nacurali-

ccr dcbcacur, vc poftmodu crademus.

Qii6dautcinpra:didis iuribusre

pecitio coccdatur h^rcdi.fi ita rchdu,

crrore fadi foluat,mihi probac, ica re

]i£ta,nccnaturaliccrdeberi. Nam ctfi

gl.in d.I.2..&: ind.ltcuquis, ccncac,ci-

uiliccr indcbitum,naturaliccraute de

bitum,fi foluatur crrorc fadi,pofte re

peci , quod idcm rcpctic in d.l.i. d.dc

cond.ind.in gl.magn^infin.domodo
error fjAi,probabilis fit:quam gloffz

fentcnciam in duobus proximecita-

• cis locis,probat,& dcfcndic Bar.vtro-

biquc nu.17 & alij comuniter Scribe

ces,vcpcr Alcx.ind.l i.nLn).io.& laf.

ibi i\u.iy Mihi tamcn,concraria fcn-

lencia , iure vcrior cft, quam ccnue-

runt anciqui glonacorcsPlacen.Pccr.

de Rcllapcrc.&: lacob.dc Raucn.quos
Bar.rcculit cum corum fundamcntis,

quibus ctfi refpondcrc conccndat, lu-

re camcn pr.TuaIcntr &: hanc dcniqje
fcncenciam fcripfit Ia(. d.nu.z^. licct

ipfc priorcm fcquaiur,fubciIcsVltra-

moiu^nos rcncrc,&: Cyn. & Bald. in

d.l.cum quisrquoscquidcm non im-
mcrico mouic compcnfationis exccp
tio,quam,neroo ncgac , de dcbico na-

curahopponi poftc.I.eciam.ff.dc com
penfacfon. Vnde,dcbitum naturaic,

folucum rcpcccnccm, dc codedcbito,

compctifationisexccpiioomninocx-

• » • • cludct:



1 Sicuhl

cluiietsnaoi fi coucraitiuicttm« acfecn

pcr noIentemdcbitorem,qui, inqu.lt

mifiquim foluic, &: folucrc rcculac./i

libi aliundc dcbnumcxigac a crcdi-

lorc , naturaic dcbiium,quod debct

cidcm , (uum compcnfationis pro-

dnck cffeAttm , liaxia dtft. . ectam
<]uanc6 oKigis concra igoorantem» fi«

tie iuris, fiue Ci£ti errorc foluifscr,

cundem , dc codem illo debico quod
folnit, compcnfncionis cfFeftum pro-

duccc i Pr^ccrca, ncgarc non pollunt

condi^ionisnacuram > qux naturaJi

nicicur xcjui^ate. Undebici.I.hxc con
di^o. 0.de condid. indebic. asquam .

aucemnafora cfse nonpoccft, vc re-

pcratur»qttod ipla natuta folui po*
(lulac, ac proindccondidioni locus

ncu cric, vbi ilJa nnturq non conue-

nitj. nam lioc nacura,fF. illo ciculo.

£ Adduco prxteiea(aliis o^nifsis ) in

'conficmacionem » Battols rentenuam
inloiemopoteft,namero x8. fF. de le-

gat.primo,vbi tcnct.qu^d ripoCiteCuo

rcli^iin minus folcnni tcflamcnto^

ad legatarium , fine v icio pcrucniac ,

potcft aducrfiis iiarcdcm cxccptio-

neTe tueri, argumcnto l.militis . ^
vetetaniifcEde millcteftamflnc.prp-

*

ptet effcftnm tetentioBii , iljitts nata
raliiobligattonis,quam, cumalijs» -

pucac orlri ffx. impcrfc^o tcftamcncOy

& allcgac ctiara J.etiam.fF.dd comp©-
. facion.vtnon mcrito ilAus tcxc. argu

mcncum fupra addu&um pro prarfen-

ti articulo^improbec in eo, qu2 Barb' -

rcntcntiampt6bac» ttexlar. tt&ipa
indidal.ncmo pote ft,tradit commu -

nicerapprobataa|,^anuei a Coft%
in capit. fi patct , prim. par t. vcib. in

fuo teftamcnto,numero 15. dctcfta"

ment.iibro6.Gama deciiioo.347.in'

cipienc. yxormoriens,numer.&.cra^

dens e9!Ba|,elcgan tcm quotttnda Sa«

tiatorumdw^lpnainad regiam noftrS

OcdiQai.ia aiai^|iilib>4,|fi9ilo;74i|i

« •

pcincip.hodielib«4^ti^u.95. in prin«

cip.qtt9, morcuoviro, molieri, rerom
omnium pofTcfsioncm defert» ac pro*
inde,cum finj. vjtio pofsidcnt , cxcep-
Cionc aduci(as hxrcdcm rccinc.bic rc,

iibi a viro Jcgatam in minusfolcnni

taftamcnto:cuiusdodrinxad di^lam
iMmregiammeminit Molio. diQa
mfiit.8i.column.3fo«qaod eciam vc
nouum, & vtilc ad legem regiam ob« .

fcruauicCcflawvbi fupra,diccns,ou6d

ita,coniugi lcgatnm rcJiftum in mi-
nus folenni tcftamcoco, Bart. & com-
mnnis fentcocia: auchocicaccdcfcndi

pdieric adoecfAs lcgitimoc fucceflb^^

res:fccttodttm quam , fc alias de faAo^
donfultum refpond»fic 9 dixit .ident>>>

Cofta in di^t.numcr. i ^ & in prTCC-
dcntc:vbr tamcn Bart.fcntcntiam, iu

re communiattcnco,rar6 poiic , Jocu

habeccfctipiltfquafi iat6 eucniat , vc
liai vitio,po(refsionem rci legatx,le.^^

gacarius apprchenda». Ego qoidentfS
Ban.fententiam ( ecficam mtcrim
pcobem in exemplo lcgaci

, quam e-
tiam non probat Couar. m dido cap. >,.,

cura cffcs.numcr.io. vcrlic. Tcrtio cx
hocdejuciti^^conucnientcr iocum
|iabcre,puto, ex clara mcnte Bart. 'm r

4^ cuiufuis dsbicinaturalisattciat-*
^

literindcbiti, credicon quocunque
debicoriserrore foluti: hic etenim,rd>
debitam, conftar, finc vitio ad crcdi-

torcm pcrucnidc, na fa<fto & igiioran

cia dcbitoris perucnit:quod fauc, ii vi

^pn ^ft,illios,ndk<cra«C9ri8 vicium
•ft^ prbinde l^^cundu ordinarids iu^, 9

rlstegulaivil^^non iiuicn(||;crcdc-*

bct,qu6 minus,naturalis cbligationia

cfrewhisptoducatur.Sccundu quac ap-

.

paret,qu6ddebicum natutaic,quncu- '

* qjicerrore folutum ,nunquam cfHca-
* caifrrcpccetur« veluci fio^ vitjo ad
c^pditorem peruencum. r^^-^c, . . ^^^7

y Pro liac^ dcniquc fcntenciajifu-

l(i||^tovrgenc l.ccrtia.$.fiflal.ff.9iiod

K I quifquc
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i{turqu€ iur. )• naciiraiictfr. 1.(1^;-

1)9,8: l.litii inus.fl^^.cic condic.in.Jcbic.

cuni <nu!tis alij';
,
quib is ;;cncrii'!ter-

cradicur, dc.?iiu n nacm a'c ! oiuciun
,

non poili lopcu : porro, dc lolu^iDnc

fciciiiccr tada iniellij;i ncquciic , quia

tunc >euam oiuniao indcbiri , foiuci

nulla rcpcrifioeiTeCsVUndr.l.i. fF.ilIo

tit j). dc condicl.iodeb.K to l.iodebi-»

. tum.C.cotlcni J.cuiu^^per crrcrcm.fF.

dc rcgul.iui. cum crgo •iratai le^es.SC

.ili.TDon raro , «ic ffiuciunc tdCtd pcr

Cirorem incwiljgantur , ncc.dc crrore

jnristaot fadidiftiuguaot» devcroque

iootindiftin^ lotelligendXy necad
crrorein ioris duncaiat , Cioi violen-

tia,auc magna diuin.'tcionc rcftringl

polIunt,|)r.Tlcf tiiii.cum hon)ines,fa(5i

in.kgis quam luiis crrorc Jabi , folcac,

' & lcgcs,a(.i ea ,qux frcqucncius acci^^

dunt/eieanc adaptari. J.nam adca.iF»

de legib.Ei quibos h^c fententia^mi-
' hi viia cfl iore vcrior , licic prior fie

• autfaoritace maior , pro qua, gliofla tC

Bart.in fupra citatis locis a!leg.int iu

ra,quoruni rclpcniioncm, nc longio-

rcm moramfacianuis,6L: quio^nona-

deoreDicuiocunCyCiudj^i Jcdlons iu-

dicio confult6 relinqaimus.

^ Ex.his vcr6 illud iam apparet * di^

dajn l.fidcieommifruin.Cdc condic.

iodcb.vbi cradicuc,lcgatUm, fcu fidci-

corn midura^minusfolcrinitcr rcliclij,

triorcfacli foJutum ,
polVc rcpcti,^,

cam fcntcntian:,haud dubie prouarc,

qua^calicer rcitdla,necnacurali(;pr'dic-

• bcri, verius afirmac , quod & ipfttibi>

cg<^ alt^ induflioDc ( qux non cft

prarccdcntc irferior) probo cxdl.i.

C.fi adticrf. folutico.vbi lcgatu,quia

non folcnnitcr fuerat rcli£lum, fccun

du;n oponiioncm glolTi ibi , dicitur

indcbitum,& fic,ciuiiiter,8c naturali-

^ ter ind^bitum:nec cnim , di ilMdebita

( iifi (i Siii^«cu nyglof.i^i,abrqae re-

?m& iiiceUij|;f^|i»&k%^

LAX*deSdcrifanci,Bcclef^
'*

.qaia iii eo cexr; falfiim id*c0i; videa,-

tur j cum,linacuralc dcbiram minor
foluercc, ncc rcftitutionis .luxilio pof

[<;t rcpctcrc , liccc in contranum hr-',

mam,fi«:communeu-» ScribjL-ntium rc

folotionem cradac, & (cquatur noiUr
Francifcde Caldas ip d.Ufi curato»

rem, vetbo, larfistk)u.69. inf^uam eiii

CDOtteniuntPlaccnt.Pctr.lacob.ij de
niqucqui natgraIcdcbitum,quotu))»

quc crrorc folutum,non poHc rcpcti,

allcrcbanc, hoc in n.ulicrc &L,n.iiiorc

(olucncc Iimic^nces,vcconiUicxBar.

in d.l.ciixn qais.noroer.i7.& in d.l.i.

, nam.i6.8t ibi lafon* diA. ottmer. 25.

Bgoecenimaduerfus vnanimcmfcri
bentiunrfcholam , in eootraria fum
fcntentia.pro qua confidcro , rcftiru*

tionis auxilium , minoribus \xCis ,cx

naturali qoadam squitatc indultuni

fuiUe.l.s.A«deminor.porr6,quz arqui

cas natoralif poftolac, vt adtteifiis na-
toralis debjti foIu.tioDem*minorTefti

Cttatttif inquo,pnrtcrca,Ia:fus propo-
oicur iftc minor,qoi fidcm data adim
plcnic? nunquid a prudcnti viio alic-

num quidquam kciflc,videtur, qui fc

^ic,quod viro bono.conucoic
, quod«

qoc non feci(re,fidem violar, & graue
cftfhoc igitor ii quia minor fecit , re-

fiitoi petit^efcio prcfc^6,quo Idl^-
fionis pritcxcu cScendat ,qui magis
rmplicitam nirpiiudinis allcgaciojic

ti6 protcdai:potcrit fanc,obIigacicnc

ipfam,vndc nacuraJiccr , manlit obli-

gatttSifi m cacobtrahenda larfus fuic,

retra^are: qu&d fi prodenter concra-
xit/iuod'natCiratlicer deboit

, pruden-
tius foluir,&{ic,necxquicas , nec lar-

fio rcfticutioni huic locum faciobt,
qua: pociiisrcddcrctor iniqua, fi con-
trafelurioncmnaturali a^qujtate dc-

. bitam,&£a^am, & fic cocra id quod
«qttiraf)rcipii^ncedcrerQr:atque
ltt,milrari'Xolbeoci id, quod , nafom-
i»)846ft^JWtti,poftnltbat

, rcpctttio

deae-
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Jenegatur in l.nataralicer. §.fin.cuiii

iegc rcquenci.tf.dc condid. iatlcbb'1ji

pupilius. f^.ad lcg,FaIcid. I.fi eius pu-
|)illi. tf. ad S.C. i rcbcl. quorumfanc
junum di(politio , ii nihilonunus mi-
norcs dc quibus ibi,cxuaordinai'io

•ttXiJio po&nt ctpeceic» (ieitc Dodo*
res vblunc(vc pec Franci(c.de CaJdas

in d.ntt.tf9«) inanisfet^,& niaffis,vcr-

bis quim rebus itnponca vicleretur,

concra InipcraiCoiis ccnfticuciiminl.

i.intr.conimun.dc lcg.

hfl auccm iiduciccndum , quia de

loiutionc&Aa a pupilloloquumui:»

tucoris attcbbritacp.m ti inccxfuide, vc

clegaocer poft PanK doi»C ^lexand*

• ind.U(it>"P^^^^^> colum*i»C^ fequicuc

Caldas in d.Ycrbo,larns,num.^8.ad R.

aHas-enim>cciam cmiliccr> & natuia-

]icer dcbicum, ipfo lurc pupillus vin-

dicarcc , iuxta.§,&n.iQ(tiu quib.aticn.

Jic.velnon,^ Lincecd&m. n.dccond.

indeb.

Ex his icaque(ni£il]or;con{Uc,n««

aorefb,debicuni nacuraJc roluenren],

id rcpeccrc non pollc, vc fic d.l.i. C.fi

aducir.loJucion.vbi minor.artatis be*

nchcio icpccij lc^atum , iuris errore

' lolu(.um,UntcnciamilIan) probet..qua

iiipri cnm VJccamoncjMiis aduecfiis

recepciorem ptobauimns,cradencem,

ex imperfefto tcftamenco nec nacu«

ralicer dcbcri legatum,quandoquid2,

filic dcbcrctur
,
quacunquc cx caufa •

foliiiUct minor , non poilec rcpctcrc,

lccundum fcnccnciain., quam, ad.uer-

f&s emnes,veci6rem iDod6refo]tti«

jmustfi aucem ver^ refoluimus, aliorii

iic iudictun,qiio»obfecro,bo€ (iiltem

meo tribuanc, non animo contradice

di , fcd potiiis vcritac s inquircndae

(ludio , in iiac mc (cuicuuam |^ofi-

Jijllc . • . .

idedaucem mintisfolennereljftu,
^ ^

iucis errore fqlttcum non poteft cepeV

lide ittic ocdin|9rio,T« prolunic ii^^

• ' lOQ

tnd l.fideic£tmt(rum,qupniain,

qulfoJnicita rcli£Hi9i,Iiccc nuila na«
curar , aucciuiJis itffisobligatione ce-

ncrctur,ncgari ramcn no pcitn
, cum

aquicafc quadam ttneri ad miimsfo-
icnncm voluntatcm impicndam, qua
obligacionem nacuralcm,ab hdnefta»

te»8(debitomorali.infntgeotem,nnl-

Jo tamcn legisvinculo ligati» dcG:ri-

. bit Couar«i«i3^.cum encs,nu.9.vcific.

Tcrrium quod,dc tcftamcn. auiliori-

ratc Bald.m rcpcc.lcg.nortrar . nu. yy,

Tcrfic.vndc ego dico, & cius , quod in

iimili fpeciedoccc Sanft.Tbom. z.^,

. qusft.t07.artic.4.

Quam obligacione , tradit itSbii^r.

indiil^.locoex Foicun. in l.i.§.ius na«

turale,iilac.decnii. ff.dc luft.&i lur.fo-

luri rcpctitioncm impcdirc: Acquc ita

relpondct luribus pto communi fcn-

tcntia adduAis,^aaienus probanc,le«

Stti foluciiquodin.j^ folenni te*

imento fnerlK reliaum • ccpetitio«

.iiem non dar|. /
^ , Scd hzc ratid , vera non videtur,

quoniam, fi natucalisilla , & moralis

^c^iias.e^ obligatio
,
quar infurgit ex

^ . teftamcnto minus folenni, propria vir

fua huncp|acl^ec#tefFeftum impcdi^

v^^cfipeffj^nif, iiibil dilFetrec i vera

^iturali obligacibne , quam , Couar»
iiegaCrOririeximperfcc^o tcflamcn-

- to,quodchim iHe c6fidcrat,hanc,fci-

liceCjOpcrari cftc£tum exccpcicnis 9fi

retcncionis,non iccm illam , videcur

nuliius cfie momenti, &: verbale ma«
. ffisqu4mreale:nam cikincradat,6f na

V
1
3lJ(^yil|Mlli}l)i^^a?quic^^ f(^u obl iga -

. tiobeia ab hoiicftace aoralidcduai^
tepecitionCQI. i^pcc(ire, confequcns

cft,eum eui folucuro fuic, rctcntionfs

.fca exccptionis auxilio vti pollc ad

agcntisexclufioncm, nififbrte diccn-

. ^fimfic.quidadeonnlliceragtt^' qui
fojutum legatum repetcre inccndic;

,^ttafiininttsfoleimi]p^]i^u* vt etii^
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L, I. C. deSacro/ancl» BccU/.

abrcjiie cpc cyccj-tionis a liminc iudi

cij i\z rcucUcniiys^in cjuo {nnc,moia-

lis illd a<]uiias CWobligacio, maioris

rcbtui^ inonicti cnw,app.irc bit c]ua

vcra nacurahiobligaCio, qux*ciucaxac

c^ccj-iionis opc icmoucc agcntcra r

quod ncmo ;itlirn>abic . Dcmdc , fi

aileo poccns &: cfficax cflct ,pia:dic1:a

niotaliscbligacio & a.quicas, qua: ori

tui cx ceftamcnto rninusfolcnni , vt

propria vi fuajfcluti rcpctitionc im»
pediict,fcqucrctur, qu6dctiam dcnc-

s;rarcuir rcpctitio lcgaci , pcr errorcra

'taili,fciuti,contracl.l.fidcicommifsu,

cumcndctn ftmpcr naturalis illaa:-

quit.isiS: cbltgano ab houcftatc mo-
r.ilr oriacxiftac . Ex quibus apparct,

qiioti pra\ll^ta naturalis a:quicas &
nioralis obligatio,dc pcr fc fufficicns

iicn cft ad iinpedicndam rcpctitionc

iolun . Ncgari tamcnnonpotcft, illa

cx in)pcifcti.lo tcftamcnio oriri , qua;

quidcm,vo]untatc dcfunili , quoquo-

modo d(;claratain obfcruati, poftu-

lat,& idcircb.qui ita cbfctuauit , pic,

&: cxconfcicntia rclidi fcciflc ,dici-

tut in l.in ccftamcnco quod. ff. dc h-

dcicommifl'ar.libertatib.8c in l.i.inf.

dc fideicommifi & moralcm ifta obli

gatioDcm & arquitatc fcquutus Plin.

Jib.i.cpiftolar.cpift.ad Ammian. qu«

rcfcrt Ccuar.d.c.cun» cflcs.numcr.y.

Molin.tom.i.d.tra£lat.z. difputat.Si..

colum.34 z.in fi. dcfundorom voluiv-

c'atcs,ctfi minus folcnnitcr dccUr a-

ta.5,fcquafipcrfcdas tucti,fcripfit. In
idcm prcpoficum alJcgat Couar.Plin.

ciusvcrba lib. 6.cpift. ad Cal'jifiu,

<]uam cpiflolam in mco voluijnine*

fub lib.S-inucni ,
quo in loco i'iltj ctia

cit»uic Molin.ditladifpftt.SifcColum.*

34;.in ptincip.cius cfiam,lib.4.cpift.

aci Sabin.pulchra in candcfti fcntcn-

tiam cxtanc vcrba, conji<io
, inquit .«tC'

ccfurum tefenttmu me£,cum religiojifimlfo-

Uas, cupdire dffutiaonm volmatem
,
qvum.

fpn/f hiredibus. intcUesijjfe^ pro iure efr : mqui

enini Triniis apud nos boneQas qua apu.l alivs nc

ccfsitas rJct. J\on taJiicn.vt idcm Plin.

fatccur,ralis vclunias ;urc fiiflintii^r,

ncc cx cafvc ct^ntcndinuisj vcra naiu

talis obligatioprcducitur,{cd,qui iu-

riscrrore diiftus lalia lcgata pcrfol-

uit,illi quidcm arquitaii ac morali o •

bligationi,qu.t luns gentium cft,Ij-

cct iurc illo uujia tcftamcntci:um va

Jidicas cfset, faxi^fccifsc , vidcbicur.

Dencgabitur-vcio iMi in ifto calu rc-

]petitio,quia, cum legcs dicanc
,
quod

luris ignorantia nocct lucri caufam
agcntibus.J.iutis ignorantia . t, ft. dc

iur. & fa£(.ignorant. hxrcdi quidcni

cali crtotcfolucnti mcrito n^ccrc dc

bct , qtii lucratiuam caufam agic in

propofnto, ccntia moralcm illa^qui-

tatcm & obligationcm,cui,ctfipcrcr

rorcnr^fatisfccit.fatisfccit tamcn
j pa-

riquc; rationc. quta ,fecundum legcs.

ignf jrantia fadi,ctiam de lucro agen-

tib'js non nocet.I.crrorfadi.ft'.dciur.

tc fad. ignorant. hxrcdi ita folucnti

D.icrito rcpccicio conccduuc ui d.I«fi-

«ieicommifsum.
1 1 Scd,cum minoribus iuris ignoran-

cianunquamobfit.l.rcgulacft. ft. illo

.ticu.dc iur.& fad.ignoran. cum aliys,

ctiam lucri caufam pia:ccndcntibu5,

vtprobac pcr I.fin.ft.dc lcg.i. Barbof.

noftcr.in Lficum dotcm.§.fin. nu.i^.

vcrAOkCX qua conccrdia. ff.folut.ma^

crimon. & quocunquc crrorc l.Tdan-

cur minores, rcfticutionis auxilium

pofsmc implorarc:a*ducrfus folutionc

mdcbiti legatt,iuris ignorantia cau«

Xfttam,eos poflc iuuari,mcritb rcfp6n

deturin d.l.i.quo cafu , vcl fimili,ad

litcramintclligitur ccxt. in l.illud.ft*.

dc ftiinor. ctfi glofsa ibi, dcnaturdli

dcbito intcliigat,iuris ignorantiafo-

]uto:cui intellcdui fcntcntia noftra

fupcriiis probata rcpugnat,& litcra

Ccxt.indi^a ].illud,ibi,/i tiondebituui

folug^

dby Gipogl



Secund.

fotutrtc , conucnicDs non ct^*

i Cjm aucem ptxtiu moralis £qui
tas,nullafvcdiximus^ lcgis obligacio«

nc fit innixa , manifcdum efl: , ncc in

znistix iudicic,celicta,dc quibus*agi<

mus,debcri,quanuis ha*rcs. de tedaco

rifvoluncacc ccrcus exilbac , vc alios

refcrcntcs piebanc^Si: communccra-
dunc Mencf.in d.l.cum qui$,num.ii.

& Couar.in d.c.cum cnes,num.8.qui

fubinvic nu. lo.vcrf.tecundoinfcrcur»

aduerrus alios fcnpnct eum,qui bbna -

tcftacoris porsidcacqux fibi minus fo

lcnni voluucacc reli^a fueruc, de qua
nullo modo dubicac,ccneri nihilomi-

Dus in anima: ludicio, legicimis fuc- -

ccHoribus rcfticucre.

Ncc cunc obiVabicquod ex aduer-

fo dici pocc(lJcgcm,fci}icec, quo: fun

damcnciim a prxfumpcionefumpnc,

inanimf iudicio locum non obcine-

rc,vbi vcricasconftac, & prarfumpcio

ceifac , luxca Bald. doccrtnam m d.I.

ciim quis,colamn.7.Abb. & aliorum

in c.qux in ecclcfiarum, de confticuc»

nam omifTa refponnone Couar. in d.

c.cumefrcs,num.9.vernc.fccunda ra-

tio,rc(pondco,qu6d id procedic,quan

do lex difponic de eo,quod homini-
bus iure fuo compecic: qu6d G lex pri

uilcgium feraty quod hom^nibus non
nifirub cercafolcnicacc imperciacur,

qftalesfunc lcgcs dc ccdamencis , eo-

rumquc folennicacibus Ioquences,iux

taid quod cradidimus fupra ad lcgis

prxfacionem , licec huic folennicaci

prxfumptio caufam dcderic , camc ea

lex,in animx iudicio locum habebic.

noluitcnim ,priuilcgium fuum,ni(i

his condicionibus fubicccum ,homt>

nibus cl.irgiri,vnde, qui illis non fcr-

uatisjpriLiilcgio lcgc inducco vticur,

iurc fibi noQ couipcctnce vcicur , quo
cafu,ciusvoluncas nihil valcc,quian5

pocuic facerc,qujn legcs in fuocefta-

mcnco iocum haberec. l.nemopotefl..

part. S.4. lOJ

ff.de Icg.i. & idco quanuis difponcn

.

cis voluntas, ccrcilsima fic, domlniu
tamen in alium cransfcirc , & ab co
qucm lcx vocac, auocarc,non poccft.

Quo fic, vthiclcgitime & cucepofsi-

deac , &c repctac : iUc ver6 ncc pecat,

ncc rccincac: & fane cx lupra diita rc

folucioncharc bcnc infcruncur , ficuc

concrarium cx conirana. Quiatamc
contrana fcntentia,plurimoru &>: gra
uifsimpium Dodorum cftjadcrcn-

tium,lcgicimum h^*rcdem,in foro c 0
fcicn^iar ccncri, huiufmodi legata pcr

foluerCjVt conftatcx Mencf. in d.l.cii

quis,num.8.cum plurimis abco rcla-

tiscommunem ita fcnccntiani proti-

tcntc,&:cx Didaco Spino circarcfti-

tutioncm hxrcditacis niinus folcn^ni-

terrclifta;, communcm contracom-
muncm fcntcntiam rcfctcncc in fpc-

cul.tcftamcnc.glo.^i.piincip.citul.do

tcft1b.num.15.cum fcq. quas commu
nes adinuicem contrarias, diftinftio-

Dcquadam ccmpcrac ,fcu concordac

Pecr.dc Anchar.in rcg.poflcffor ,coU
x^.vcrnc.quidam vcro yencrabiliside

reg.iur.lib.^.quam rcfcrt Suarcz in I.

quoniam in prioribus , fup. dcclarar.

lcgis rcgnijlimicac.i.ad fi. C-dc inof-

fic.ccftam. alij vcro mcdiam alia fen-

tcnciaminicrunt.quos rcfcrc Couar.

in d.c.cum clVcs.num.io. vcrfic.fcxt6,

Molin.d.dif|]ut.8i.column.34^.quia,

inquam,pallus ita dubtuscft , &c inccc

Virosdodos pUirimiim coiToucrfns,

cxiftimo.p.rnictntcm, qui altcrutnus

partis auihoritatc muiiitus,quam,bo-

na fidc,probablIcm putar, no rcftituic

rem minus fblcnni voluntatc rclicta,

non pcccarc,ac proindc,in loropa?ni-"

renciario ,
abfojucioncm ci non forc

dcncgandam a cenfclTario,ctiam con

trariam fcntctiam , vc prob biliorcm

fcftantc, luxta rcgulam ,quam ponic

Mctina Salmanticcnfis in fua inftru-

i^ionc Confcir. lib.i. c. 5. vbi agic dc

pru-



V L.I, C. deSacro/anci, BccUp .

pwidcntia confcfToris .rcguU fcxra.

quarnfcqcicut fc dcclarat fiater Lii

douicus Lopez , Ord njs Prardicato-

i4ini,iM facra Thcologia tiinc VtxUn
muStUi fuo iofl.rador.c6fctent.i.par«

c*xo*cxverfic.recanda conclufio,ctt

^qq.qui camen in vcrficul. ftatin»,re*

qucnti»communcrD cfTe fenccncia te-

ftarur.Soti)Cordubx,Caictani, Con-
radi,&: N.juarri,rcncntium, no faccf-

fcjprobabilcm opinioncm fcqui,fc^

nTcbabiliorein efle reAand«m»a4ucr-

ids 14etinam;fie ibt reftrc , & ^ordaca

.drcic fracris Domiaici Ibanncs con-

cordianx inccr vcramque fentctiam,

quod, fciliccr, probabilcmcligcrc li-

cea: in contra<!iibus, & in aftionibus,

fcd *non in dubio ,an domus hacc fic

mea , vel non , ncque in rebus magni
DQnderis,vtraluationis,quia hic^pro»

b^ilior eft eligeoda. Secnndiim quS
^licamanec fupracitaca Mecin« re«

gula.ac vtilis pro prifenti articulo;*

in quo vtramuis fcntcntiara tuta coa
fcicntia poffc tcncri,cura Aragon.

. z.qu^(l. 6 2..pag. 6 o.col.i.cradit F.Lma
nucl Rodet.inram.com.i.6.i)i.na«f»

QttibusprscTentem arciculom,c5ooi

nibus qua; ad hanc fccundam parcem
ipcAant,miflum facimus, ad cerciam

iam propcrantcs,qua: prajcedcncibus,

ncc difticultacc,ncc vtilitatc , ac va-

riarum qua:(lionum dif^uutioac UX'"

iciiot cft.

TERTIA PARS.

DE PERSONIS Q^VIBYS
& £L I N CLV I T V iU

Ad tex.ibi. .

IN IT 1 1 TERl IAE PARTIS '

:

• SVMMARIA.

'X Comtvunesfcntentu ptotuntur tradcnte^ , in

tejiamentis ad piai caufis duos tejlcifujjice-

hjtttetttares^mf^minat^ quaiiuis ntmfait

&fdniitititittr iHmtM^ihsn^fiUp^
. tibusefittxtmfttaM^Utiui^qmiiaitMt

efiecclepa.

4 Explicatur»quom"4}) ecckfut bimmu»
rtttn fotennttatibut non jubiiiceac.

5 Trddisttr.tejlameutum laictjn quo ecclefi^tm

^AperfoadintlitutaeJlUres ,MH faien

P*aor

mit.ftntentiam^tius tamen tdticM rtftUfiu

$.Tr4iitMr,tccieftam,nonfottm bsrtiitmm;
'

fidttumparticulariateliaa pofe capertt»

tefiapunto minus folcnni, id^mitmfamn
aliquojiid iure proprio.

7 Traditur,tenamencuni minusjoienne ad pus

€aufasttWf^m,quoad extraneos cob^re.

dittvte ttim ftttdl^tumrmmt reliSa,

(ontrd tmmimm.
i Jgitnr^n rtltHa alijs

, qnando non tdm»
propterfolcnnitatis deft^lum,cedattt pix coM

fc inilitutx.anabinte0athftcceforibus? &
pro l;is adducitur coniunitferter,ti.t probant^

reliciaextratteis in tcslamcnto Jilijfafniliai

Mjim caufasfa&o depjremis conjenfn^pro

^dnds nhiatefiatl deftrri*

^ rmi»«jb,rrJ&M»r , ttliaa.daqnihnsi^

t»,ecclcfu- tntlttut£ accrtfcw§m tmOL
^nius.&mjgispiifianrMM,ftcanptrtm

Jtfunai rolnntmm,qnmut inftittmm^
. aditt pleat.

10 Idqnod dicitur,quemUhet pafe.adpias can

Jat moripreparte tcjhtum, (r propatte in-

9eaMm^ntmodh fu iMelligeninm^traii
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Tertl
m.

• tu^,& limiutio qu^im fuceitntis refolu

tiotiiSfnu.li.

12 Trallatur quijliode fubnitutione pupitUri

contenta in tcjiamento mtnus folenni adpias

caufjs faSo.

IjDe teflamento minui folenni,in quo pia cau

fa vulgariter efifubfiitutat 0 in quo vulga '•

.

rem fubjiitutum habtt.

14 Proponitur quseflio, an puberi ,
pojladitam

biCreditatemydtre£ihfubQttu^pofsit pia cau-

Ja? & primh declaratur
,
qualiter procedat

qux^io tn ijs perfonis^quibus a te[latore legt

tima debetur.

Bdrt.Bald.& AbbM.fententix referuntur ^

dtuerfimode rejoluentes: & veripr,Abbat.fen

tentia traditur,probjntii aduersus aliosypii

caufam, diredhfemper fubjlitui pojfe yvfque

adnum.iy.

18 Afsignatur vtiiitasqux refultat exeo^qu\A

ecctefufubiiitutio iure diredo valeat

.

l^Solennitai in tejlamento neceffaria tAlis eft,

quic fpedat ad fHi) injlitutionem ,feu exb^re

dationtm,(r communis fenttntia efi, necefa

rium efe nouifsimo iure,jilio tegitimm rt^

linqui titulo injiitutionit

.

10 Communisfeutentia probaturjqu£ traditm
tttiari teilamentu ad pias caufas ex eo, quhd

Jiiio,non innitutionis,fed quoliba dtio tttu-

lotegitima rtlinquatur

.

21 Refertur ccmmunisfentetttia,qu4ebabet,pa-

trem inter tiberos tejlantem teneri,jili]s legi

ttmam relinquere titulo innitutionis , tradi

turqui quo ad boc, diferentt^ ratio inter te

ilamentum ad pias caufas , & te^amentum

inter tiberos

,

Zl Traditur^remedium fupplementi. l omntmo

do.C.de tnofJ\c.t<(jam. liberis conxpetere con

traecclejtam b^rtdem innttutam: & qua ra

tione,nonideomagis dicatur ecclefia fubdt

fccularibus conHitutionibus.

113 Tradiiur^pofe liberes
, inttgr£ ttgitimc re-

plttiontm contra ecclefiampodulare, etft ea^

lege regta , ftu municipali \ 'auda propo^

natur.

1 4 Refellitur opinio Roderici Suarez tradetis^

foft patrem modicam partem dt tegitima

part. Intnum, loi

pliorum,fro anima legare,

1 y
Traditur, teHamentumUdpiat caufas ,Jitio

prtterito ,vel jine caufa exh<eredato,nullum

e^e , adeo vtJiltus,abinte{lato in totumfuc^

cedat

.

x6 Exhderedatojilio, etfinoncum cauf^expref-

fu)ne,ji tamen ea probetmtfuftinebitur,teQd

tnentum ad pias caufasi & caufa exhdcredatio

nis,qu*alisep debeat,declaratur

.

27 Sifiltus poH commt^am caufam exbareda-

tione digHam redierit ingratiam parentts

,

non poterit,ex ea poslea txh£redari,aut pr4 •

teriri,etiam pia caufa injlitutai & quidfifi'

liut p^enituerttiaut pojlfcrtptam exbxreda^

tionem redierit ingratiam parentis,remifsi.'

ui traditur.

' 1 8 Qjiid,fi poji commijlam caujam exhtreda^

tionis redierit ingratiam paterna, & tamtn

in ttJUmento prdteritusfiti

•

TERTIAE P ARTIS
. • Initium»

VeBcc{e/t<e reUUlsydc pia caufa,

in genere .

Wgg^^^^A RT E M hanc pro«

^'^^n^ ^onimus illis noftixla

W^jJ/OT gis vcrbis, S<infli/wmo,C<i*

lAd hw^^^ tb'jlico,vtntratilique Cdcilio,

frS^^^^^ & idcirco deccclefii,6c
j]
fr^*«^n>o>^j>jj

j ^^^^ cauix rclidtis tot-

fcrmt crit.vt non immcritb intcrco-

mcntariorum iftorurp partcs, mediu
locumfortita fitilla , qux dc pictatc

cft,cjuia in mcdio virius confiftit .

I Quia vero dc pix cautx rcliflis

fcrmonc fi^urifumus , cricin initiq,

& antc omnia pracmittcndum , quid«

qtiid pro anima rclinquitur, piq cau«

fa: rcliftum ccnfcri , vt norat gloft. S£

Do£lor. in l.fi quis Titio, ff. dc lcg.x.

Bart.hic in repetit.num.3 j.Bald.iicni

hic in lcft.nu.3.& Paul.nu.i^.Aret.i.

Abb,

Digitized by Googl



Abb.m rub.de t€(tam.num.9. Dec.in

.
].captaCorias,iiam.itf. infir.de rcftam.

inilic.Bart.iD t.alio,DUffl«4.(r.4c alinu
&cibar.lcg.poft omncs Ludouic.Mo
Jiq.dcijlbc. tom.i. cradat.i. <iirpuc.

154. in princ. col.513. vbicitat Abb.
tirubr.num.p^gi in c.rclatuni.i.nu.y.

tod.tKul.& Nauar. in ApoJ. qu^jft.i.

jnonic. 29. plufquam alios cxpjican-

Km,qox ccnfcanrur opcra pia . Uliid

Vtti» pro antma cenfctor reliAum

,

quod ipfius anima; dunraxac intuita

rclinquitur.nullo rcmporalis comodi
rcfpc^u . Qjj6d,li quis animarfalutc

cxhibitis piccatis cpcnbus prsiedat

,

non camanimae Jucro commotus ob
prsroiiam futurarbcaticadinis, qu4m
puro ac fimplici Dci Optimi Max*
amorc ob gloriamipfiosjixc alcior ac
fublimior dcbitarpictntis rcligio cft,

& qu6 magis intcncio agcntis afpc
pracmij eft alicna , &: in rolius Dci Ii-

Dcncifsimum oircquium,& honorcm
coca prona,c6 opus, roagispium infe
cft,& ma^is accepcabile Deo*vcpatet
cxemplo mftiac boiii parentis, quem
altcr cx libcris/pc prmiij^Sc'obuencu
IX hxrcditatisjalrcr, obfcquij 2clo,&
prorclaro dudtus amorcj dcbicopicca*
tis ofhcio colic.

^
Qttontamauccm efcrccndx picca

tisfuHicaum,non vnumcft, ncc,jni-
nnsprincipalecirca ccclcfiam vcrra-

cur » ab ca , velur i capice, fumit basc

parsinitium.

^ Supcr rclatis ccclcfiar in impcrfc-
dotcftamcnto ,ita rcfcripfic fum mus
Pootifex in cap.relacum, in i.dc tc-

ftamenti

M^eH.fiAiflmdiKanm exMmfi
ptr nmistccUjfte c4ufA deiuckifr^vut^ nififop
tem.vcl quinque idonci lejlcs intcrucncrint^ inde

pojfponitis iudicarcJO- infra ) Mandamus^
^uatcnuscumahqua cuuft tahs advcpumfue
rk09MBdedtiaa,c4m nonfecumlum hgcsjcd
fiemmm d*erft»mfiatuta traaciis ,iribuf.

L. I. C. deSacro/ancl. Ecclef,

autduobus lcgiiiviis tcflibus requifitis,tjuomMi

fcriptutn cQ , \n are duorum , nl triutn «fHum
ffaownuverbum,

Harc Alexand. ttr.tinsin d. c. rcla-

tum,vbi nctaruor oroDcs,rcftan»cntfi

ad piascaufas.cicraiuris ciuilisfoJca
nicacci fa(^um,valcrc, & Scribetcsia
prarfcntiarum,& idcm cxcocext. pro
banc vbiquc, & ^ndiffcrcntcc Dodo-
re$: vndcin ccftanicnto ad piascau-
ras,dups tc(tc$ (ufficcre , lcripfjc Eart.
hic in rcpcticnum.7f . & aJij poft cu,
qui in Jc^ur.numer.^. iftud luabodio
feruari,ccftacur,&idem, aliosreferes
tradic laf.tam in foro farciflari, qoam
ccclcfiaftico, liicin i.Icft. num.i8.[in
princ.& AJciac. num.it. Couar. poft
Abfau& aliosin d.c.rclatura,numcr.r,

lul.Clar.in §.ccftamenCDm, quxft.^.
num.z. & dcniqoe reccptamconclu*
fionem>in quaomncs conueniunccra
dic Tiraq.in trad^dc priuil. pix cauf.
in initio,& priuilcg.i. Aluai. Valafc'
confuJt.67.nu.i.coni.i. Didac. Spino
infpccul.ccftamcnc. gl.Si.princ.n.^o.

Necimercft,mares fmCjan f<jminar,vt

contraRoman.probat Decin listmi
nar»Dum*i7.fF.de rcgul.mr. &cx aiijs

tradic Tiraq.vbifup.priuil.f. in prin.
comuncm ccftatur , & fequitur Andr.
dc Bcftctisin pr.tfcnti,numcr.zi4.&
fcqucntijin i^.fpcciali circi vltiinas

voIuntateS)& cx alijs communcm rc-

£srunt Couar.in d.c*relarumi num.;.
Mich.Crar.in Iib.rccepr. fenr.$.re(ia*

mcntum,qoaeft.i8.nu^4. & lul. Clar.
d.quxft. 6' num.4. vbi num. 7. rcfiirr,

communitcr cflc rcccptum, tcftamcn
cum ad piascaufas ,nutu ficri polfc:
quam opinioncu), comniuniorcm, &
verioremdixic Tiraq.vbi fup. ptiu.8.
vcrficfcd prima opinio; /

Qubd vjBr6,ceftes,nd oporreat, ciTi
rogntos,tcncc Bart.hic iii repct.nainl
76. &c Bald.in lcdur. & in repec. & iii

candcm^nifintiaajiosrcfctt TiraqT
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TertUfartJnitlum* loj
' vbafuprapriuilcg.^. in princip.quar, ccdcntipartc^nam hls,id aiufcciui-

J<iccc alij contradicanr.vcrior tamcn
efiiC^ cummunis,v€ cradic Couar. ia

diftocap.tclanHnnuin.^. Clar.d.q.

^.auinet.^/Coftaiii cap.fipatcr.i.p.

veib.in fuoceda mcnco. nii mcr. 9. do
tcdam* lib.6# Didac.Spioo d. G lcira

*

, ijKnumcr. 4^. cum {cqucnti, & cflc

* conmuncm Lcgiflarum,ac Canoni-

ftanun cx Rofnan.in auth.fimiliccr,
* *Cod. ad lcgcm Falcid. rcfeccMich.

CraCdiftaquarftione iS.ouoier. 5.4r

ante euin,idcm,nonrchto ^.001^00»

. tcftatur Andr.de BcHetis bicniKnec.

lii. in 9. fpcciah circi vltimasvo-

luntates,hccc ibjJcm contrariam o-

pinoncm magisprobarc vhkatur,

&

. dcniquc quxcunque vltraius nacu-

xale , lcx cioilis adinuenic, BcclefiaB

inftitutidni non obeninr,quanuis o- .

mitcancur,vbi iuris naturalis,rcu ge-

tium (implcx probandi modus rcqui-

ritur, vt vltra allcgatos traditAbb-

conf. 51. circaduodubia numcr.1,82

a.i.pait. Molin^Thcologusdciuftir.

d.dirjput.154. coIu.$24.vetficin di(^

pollcionibas. Quod quia non xu ge^

nerttiter iurePontificiofcri^tum lc-

gimus» vbi folum de numcro tcfliu

cxtac cxprcflTum in difloq. rclatum,

aliquibus vifumcftjduos illos teftcs,

& marcs,6i rogatos intercfTcjOpoitc-

te,vc fic oiaeis, iura juribu»coocor-
* datenc, quam eonioa corrcftionem

inducerenc,Tbi noninoenicecureBf

pre(Ia«Quibus obftar c co mmunes in

ContVartum rentcntia:. Pro quaruoi

cxplicaticnc, &; multarum hucfpc»

Aantium qua:ftionum tuciii lefolu-

tione, prxnocan^iun .etit, ceftamen»

tum,in quo EccJefia eft&nliijioUriu-

ttsciuilisfolcnnicacibus elfe exem. •

pcumydiuerfacamcn ratione,ac mili-

tis tcftamcncum, & illud quod rufti-

cus in rure,& quod intcr libcros c6-

dic £arcns,(dc ^uibuscgimus in ^ra;<>

li,priuilcgij caufa datum fuit.Ecclc-

iia vcr6,hocnbiuirc proprio vcndi-

cac, declaraco in di£bo cap. rclatum:

ccenim yfi^lennicaces in tcftameocis,'

qux dcnumeroteftium,& aiijs,paa*

iacim iurc|ciuili,pra:torio,fi: Coefacfi

conftitutionibus,admucnt>f fuciunt,

cos duntajtat ligarc pQtucrut,in qui-

bus, huiulmodi Lcgumlacorcs lucif-

di^ioncmhabcnc,quocum cciain bc-

neficio,milites,rufticani, & pirentes
Incoc libero^ ceftancest/unceiftmpci.

At vcr6 qni (jecularium prinoiplink

iurifdi^flioni n^ n func fubied:!, nee
cflc pollunCjCorundcm JegsbusrubiJ-

ci non pocucrunc:qualcmcllc Ecclc-

(iam,ncmo ambigic, ac proimic lurc

. opcimccicraaiicoiDsJegisciiiilisprt

uiJegiumjpco fibi rc]i(itis,non fecSdfi

kfcs/edfeciBdu>decrctoru ftatuca tra

Aari,iiibctur,cribus,auc duobus tcfti»

bus rcquilicis in diclo cap. rclatum*

j Ncc vcro obilat, quod pcrlona il-

lius, qui ccftaCur,Jcgiciuili lubdica

eft, vnde lex, ccftamcntum eius^irri^

^
tttm,& nallumdeoernere ponMvo^

'prssfcripus legibus rolenniratcsob-

leruarcciVcfiCjEccIcna, tfxtcftameco,

quod iurc nullum cft, ius fuccedcndi

non habcac: Eccnim rcfpodcnJum e-

lic,qu6dfolcnnitatcs illa,quas lcx ia

ceftaniencisadeflrc voluic, quia ad cc«

fiamentatiaBdirpoficionis vatidicacg

pctcinenccempuspoftmorcc ro re(pi«

ciunr,quo cempore ceftamencum c6-
firmatur, & de voluntace dcfun<JJi,

quacftiocflc incipit, vndc, ciim tcfta-

corlcgis humanx iudicio fubcrachis

iamuc,alij,quod fubccrfijgerc oemo
poteft,refcroacus,eo tcporc,iam lex.'

quae de viribus teftam€ci inquiric,po«

ciiisipfiushaercdis>qua rcftatoris caa
(am agit,illum cnimob folcnnitatcs

feruatas, vcl omiftas, auchoricatc fua

^dmicciCy vclrcmouet afucccfstone,

• S acqu^
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L.i.CdeSaero/ancl,Ecclef,

fi hic inftitutus hxrcs ca cradidimus, ica & clcticis rcliaa, fc-

cundum Canoncs,aqu^,quia cadcm
atquc ita

(it pcifona , cuius caufam traftarc^

kx non polsit, vt pote Ecckfia, catn

aiithontatc lua remouccc Donpo^

tcrit, fcd racroiiim Caoooum decre«

ta ecunc Ipedtanda. qoibus Ecclefia

fubijcicort qospro tehOtis Ecclcte»

cribusduntaxatjautduobuskgitimis

tcftibus (unc ccntcnu, lu di^o cap.

rclatumjn primo.

Hxc faneratio,idcinoroninocon*

uiocic pro reliAis Ecclefiafticc per-

iboaStVtficiceftameotom, in quo cle-

fictts repcricur infticucus^non fecoo-

diimtegesciuilcs,rcdfccudum facros

Canones dcbcatiudicari, quadoqui-

dcro clcricus,adinftar EcclcfiiEj, Jai-

cis conftitutionibus iudicari non de«

beat, iuxca cap. Ecclefisc fanfta; Ma*
rije,com materiafiia, de cooftitut.c*'

futuram Ecclefiam it.q.i. auih.caiTa

&irnca,infca hocnoftro cicul.

Cuius tamcn contrarium in hac

fpccic (cnplk Abb. in cap.quoa clc'-

ricis,num.z9, dc tor. compcc.dicens,

quwd laicus, inter clericosteftandot

debct feruare ]egesruas,aliasnon va«

lebicteftamencum, quancucumnqoe
clericum inftttueric>ni(ihoc fccerit

proanima fua: idcm rcpetit Abbas
in dido capit.hcclcfiafandx Maiia?,

in repccit.nun:.er.45. inquolanc, di-

Ctam Abbacis libenter ampledor,n6

tamen ex raciooe , quam jpfcexiftt-

ioar»ide6,aempeies Jaici teftamento

mmus folenni , clericum iuecedcrd

non poflc.quia in co Icx ciuilis potc-

ftatcm habcat, ccfi Ecclcfiaftica pcr-

fonafic inl^ituca, nifi fit pro anima»

quiacuncius Canonicum prasualcc,

tt debet actendi ^
qnod eft ez diame-

.troconcra rattonem, quifoprapro-
ximc in Ecclefia probauimtts : quar^
didium Abbatis omnino probamus:
ciusautcni racioncm minimc cnm
vcnusccedami quod iicucin ,£cclc(ia

eft vtrobiquc racio, dcbeanc cra£tari.

. Sed qoaero modo,vbinamfooc illa

CanonQmftacQCa,qoap pauciores qoa

^ptcm,aut quinquc tcftcs.in vltimis

'Voluntatibus fatis cfic , probant ?

Nam quod in di6lo cap.cclacum k-gi-

mus,dc duobus,auc cribus, in Eccltha

duntaxat lcgimus,quam,pro fibiicli-

ais,iubec Pootiftx.fectmd&m Icget

nb craftari,qoafi', qui hocijpecialiter

pro rehdis Bcclefif pr^cipit,pto aho

rum reli&is, non dubie vidcatur,lc-

gcsapprobarc,pra?fcttim ciim (acri

Canones.fccundiim conftitucioncs

lcguni dcbcanc intclligi, vbi concra-

rium oon dcccrminanc cxprefse»ioA«

ta cap.i.denou.opcr.nuntiat« Quod
wbincap*ciimcilcs ciufd. ticul.de

tcftament. idem Pontifex gcncrali-

ter dccrcuic,deduobus,aut cribus te-

ftibuSjproccftamcnci valorcpioptio

fupcraddito praibytero.fi cum rccc-

pca fenccntiaforcc intclligcuduntde

teftamtncis qnocunque tempore fii-

^is,n6 dubitatem,inxu prarkcamin

cauia Bcclefise racionc iti .clc r i cu pc itc

pctcrc fucccfsioncm,Cbi in tcftan.c-

coreli<ftam cumfolcnnicare didj ca.

ciim cHts,lcd fccundum (cr fum - uo

jn praccdcnti parcc,caput iUud acci-

pimus, conftac,non illie teftamenco-

rum.iolennitates prcfcribi,nifiquac

tempoce motcis fierent,magifqo£ le-

ges ciuiles apptobari circa ea,qa«»

,
non hoc tcmporc fada, apparercnr.

^ Relinquiturcrgo,Eccitfiara,ncn

Camtauore , quam iuic prrprio,ad
ruccefsionem fibi minus folcnniccr

feli&am admitti. Ec chm hxc ratio

idemioseuincac,(iue Ecclefia,inte-

ftamenco infolenniiadfaaEreditatem»

fiuead legacavocecur.diccdumeritt
qu6d fi ptopccr folcnnicatis dcfeaii,

nemo cx tcftamei^to hzres fit.nihilo-

minuSy
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r:: jnus Ecclcfia, fibi rcli£^a pctct, ad- quoadcxtraneos cobjeredci ncn va-
ncrliis Anton.in capic. quod clericis»

coJu.6.de tor. compctent. Saljrcct.ln

liict. auth. Calla &: jrnta, intrp hoc
uriil. & alios, quos itfcrt Tiraqucl,
vbi lupra iiriuil. 80. vcriic.fin.Mcch.
dc lucccff. crcat. §. li, numcr. la,

ijuiita crte rcccpciorcm fccrcntiani

prcfitctur,camfccutusin num rcquc-
ti,Mich- Cia(.inIibro rcccpt. icn-
tcnt. §. tcflamcr^tuD) , qu^flionc 80.

.
r.umcr. 6.&: Couarruuias in didloc.

' tclatumjiu. 3. vbi camcn in vcr-
ficuJ.Sccunda ipllus,priorcm fcntcn-

tian),vcriorcm ellc, putat,fccutus A-
han. Antcn. Rub. Imol. & Albcrt.

ab co rcJatos fcquitar Molin.di^lo
crad.^. difputatiun.x $4. colum.^z^.
vcrfic. conira vcro^idquc fauorc pix
caufz fun.incrKfcripfic Couarruuias,
cum tamcn hoc Ecclcfia^: raagis iure
proprio coinpctar,quamfauorc,pto-

ut fupr^ cxplicuimus.

y Signantcc vcro dc EccIeCa dixf,

quanquam indiffcrctcr dc pijs cau-
• fls itafcnfen\Alciat. hicnumcr.ii,

infinc, &: alij pafsim vbi dchocar-
guntjintcr Ecclcfiam, & alias pias
.caufas non difccrncntes. intcr quat
nospodc^non inutilc conAitucmus •

difcrimejinterim vcrA, quia ficpro-

niifcuc,& indifcriminatim dc Ecclc-

(ia,ac pijs caufiS) nodri loquuntur,aa
fub vniusappeI}ationc,altccius quo<-

que iu$,& priuilcgium pariter intel-

ligunt,nos cum cifdcm> fub altcru-

triusnomine, vcriufquc iuraprofc-
quemur.

^ QHia vcro Alciat. in praffcnti na,
ij.vidcrat id ius,Ecckfixcompcicrc
iurc fuo, non fauorc, ctiam (^uoad a-

lios coh2redcs,quos pia caufanon
tangit,tcttamcntum valcrcfcripfit,

quod,plcrofquc affirmarc, tcflatur,

fccus.inquit, fi fauorc caufa; fimpli-

ciici; id conflitucu^ cflct,qu|Ui cuo c

Jeret minus folcnnc tc(lamcntun),ad
inftarparentK intcrliberos tcftan^
tis,r.hac Qonfultifsima,§. cxiropcr-
fcfto Cod. dc tcftam. quar fanc ratio.

mihi vifacft debilis ad hoc, vt ius if^

tud ad alios coh<?redes cxccdcremus,
nam Ciuili,fcu Canonico iurc atccn«
to,quo talis cohaerc« iudicari dcbct,
impcrfcdlum tcftaracntura.finc du-
bio nulluro eft, proindc cx co nuUu
fibi lus valctptartcndcrc. Qua ratio-
nc, idem dico,ctfi non inftitutionis^

fcdquolibctalio titulo quidqiiaroa^
* Jijs pcrfonis rclinquatur,aciucrfii$ rc^'

• ccptam fcntcntiam, quam tradit,nca
taracn vcram cxiftimat, Croc. in ro-

pctit.Icg.rcconi\inai,num.i^o.ff".dai

Jcgatis 5. Cofta.in cap.fi patcr.i,par.J

vorb. in fuo teftamento, num.ia. do
tcftamcn.lib.(j.& cxalijs Mich.CraC,
inli.rcccpt.fcptcnt.§.lcgatum,qu^ft,'

18. numer.7. & tencnt alij quos rc-(

fcrtTiraq, dc pia caufa,dift.priuili
So.in princip.nouifsimc Molin.didJ
d1fputat.134.col.

51J. & fequcnti, vbi
rationcm afsignat, & abhacfentcn-
tia,ncroineni diffenticntcm,fc lcgif.

•fcjfatctur laf. in difto §. cx impcrfe-j

Ao,numer.io.vbitarocn contrariam
inagis probat , & dc communi mul-.
cum dubitat in prxfcnti, in Icftur. i\

Curoer.ix. & proucdis cogitandun» •

rclinquitin ».Iea.numcr.ij>.in fine,'.^

& eandem fcntentiam, quam ma^is'
pfobat laf prxmifit Paul.& Terio*
rero dixu Albcrtus Biun.relati a Co-»
warruuias in difto cap.rclatum,num^'

J.& fcnCftc Corn.rctcrt Tiraq. difto
priuiIcg.8o'.antc fin. & magis placcc
lul.Clar. in dido §. teftamcnium q,
€, in finc, Mcnch, dc fucaeff. crcatj .

Jib.3.§ zi. limication. ii. numcr.iij
& in tcrminisiuris Ciuilis.fortc vo-
xiorcm cfrcfitctur Craf in didaq^
1 8,Q.7.iofia.hch moncat^ comoni
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L. I. C. deSacrofancl, BccJef,

rcn forcin prailicarcccdedu,quibus

ii: cgo alscntior cx fup.tli^a rationc,

,cui Molin. raiio prcf communiad-
di.^a. d16ta.col.5i4. in pfincip. iudi-

cio nico.non prarpondcrac.

Hic sutcm cmnia, quar proptcr

rolciinitatisdcfiftum, ncn pollunt i)

capcrc.quibus rclinquuntnr,dubium

crit.an fccclcfi^ li:crcdi inftunta-ac-

ctclcnnrjnn nugis lcgicimis abinte*

ftato fucccllcribus dcfciatur ? &: pro

vcnicntihus abintcfiat6 vrgcntcr ta-

cit,quod alij tiadidcrunt dc filij fa-
*

iDiJias tcfiamcnco ad pias cauCasta-

«5lo dc confcnfu parcntis : qiiod ica

poflc (icri, comune placitum c(l , lc-

gaca camcn alijs ibi rcli^ta non valc-

jc,ncc pia: catjfar accrcfccrc, (cdab-

inccftato fuccenbcibus dcferri , cc-

Tiucrunt Bald. hicqui delcgacisfo-

Juin itafcntit>non dc.harrcdicacc, in

]cpccjc.co]um.(>.vcr(ic.6.quxro.i:u.8

Scd clarius idcm Bald. in fin. Salyc.

Paul. Aiexand. & alij reccncioresm
leg.*fcnium,infra qui ccftan:.fac.pof-

ruDC,pcr ccxc.fingularc in lcg. molic-

II, & Tiiio. ff. dc condicion. & dc-
inonft.Andr.de Bcflccis hic numcr.
i5 3.vcrfic. Sccus capcn videcur,& iii

hoc ncmincm difcordare , tcftacur

Jaf. in difto §. cx imperfcfto,nuinC4f.

10.ad nicd.tradit Tiraqucl.diilo pri-

uilcg.80. ancc fineni,Clar. in didlc §.

itfiamcntum quaft.^.nu.fin.Ncc in-

'coucnics cfic putatur, vc qui ad pias

cau;ccftatur,pro partc teftacus,&pro

partc inccftaci* pofsic decedcrc, vc
tradic Barc.hic in repccir.in x.q.quar
t.T,qua,ft.princip.numer.44.& latius

in 5,quaEft.quinca quift.princip. nu.
.70. argumento cius quod dc milicc

tradiiumcft.in icg.fi milcs vnuro,fF.

dc milit. tcftamenr. Cui Bartol.opi-

nicni adharrcc Bcflccus in prarfcnti,

tium.i6o. & cam fcquuntur alijquos
iifcrt Tiraqucl. dc pia caufa ptiuil.

i^.in prir.qiiaruis aduetfctur BaM.
hic in U€t, colu.ylr.xcrfic, iu>tahcc

qua'r0inumcr.8.& in icpttit. col.pe-

rulc vcrfic. fupci fcxta quarft.cnc,

rumcr.-6i.

^ Scd in propcfita ctxfticrc cotra-

riam fcntcntiam, magis hcc'pr( bac,

quia cch:rrcdis porticncm, ad quam
illc ni n admicticur, quacuquc tatio..

nc id cucniaCjaltciTi qui admir.accrc-

lccrCj iurc compcrtum cft J. fi cx
pluribus > ibi, vtt ^ua alia ratiotie

ditifuennt,qyo ntinus adeafttj ft. • d c fu 1 s S£

. Jcgic. hairred.l.vnic. his ita dchni-

tiS(ibi,i)orfi/0<{/Hrm, quequo modo tuiiL-nH'

<um, 6:c.Cod. dc caduc. toll. vbiin §.

in ptimo itaqu6& in $.pro fccudo,cu

alijs, ponicur ordo, feciinduai qucm
Icgaca^ac fideicommifta quando Ic-

gatarijsnon obucniimc, apudliarre-

desmanent, a quibus derclidlafunt,

fecundu quas iuris decifiones,in pro-

pofito, cuacuaca porcio ob dcfedum
lolcnnicacis , fiuc ca hxrcdicacis,fiuc

Jegati fic , apud Ecclefiain mancrCi
manifcfte a^^parct, cum non coo-
ucniac, eam dccciioris conditionis

cfficerc qu^m alios ha?rcdes,qui alias

ad dcfe^tam quocunque modo co-'
• hqrcdis,fcu lcgacarij portit)ncm,iurc

admittuntur.

10 Pra;cerea,fiEccIcfia inteftamen-
tofolenni cumaJiquo fit mftituca, in

quoeciamajijs lcgata, ac fidcicom-

miftafint relida, dubium noncrit,

quin fi cohxres hircditaccm pto
partc fua non adeat ,vcl quia nolit,

Yclquianon pofsic, cuacuata por-
tioi Ecclcfix adcunci accrefcat , a-
pudquam cciam mancbunt legaca,

qux lcgatarijs quacfica non fucrinr,

\t in iunbus fupra allegatis,cu alijs:

ficiin propofico,cu ceftamcntu,dc qi:o

agimus.rcfpcftu Ecclefiarfclenncfit,

portio alioru coharredu, & legatario-

iuiD,qui proptcrfolcnnitatis dcfcdu

acquircrc
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. tcqairere ncn pofTuht , ei iare ipfo manifeftipr^tiitic vocatomiqui ab-
obucniec : qiiaquani^quia non omne
<jiioci licctjhoneftum cflr, rcgul . non
oivnc,i?.dc rcgiil. iur. Ecclcllx ,c]i!rc,

vcritaci$,2^picucis maccr, 5: obler-

uancilsima cuUrix c(t, decencercon-

vcniar* compectam ceftatisvolnnta-

cem. etfi iure impcife&am.adimple-
ic : Pro quo adftipulanturea^qua: ia

pr.TcccIcnti paitc, §. vlc. .-idnor.aui-

nuis circa cbligacioncm rcliftorutn

in mmusiolcnni voluncatc : fediioc

nuliamiurif ncccfsit^cem inducic»

qgar^eius poti&sa:quicas,&: piccas»

qoamturisauxiHujimploranda cric*

10 ^iSP^ tradicuell .eut qui ad
piascaufas ccftatur, pro ca p*arte te-

• ftatum, &: pro a Itcra dcccdcrc poftb

intcftatum, vcrum quidcm cft, fcd

camcnin pr^fcnci non ccnftac,cum

itadece«lere^v#loifl'c, quod necefle

:rft» cooftaro^vc IjigrediMs eiu5,par«

tim Ecclefia: cx tcftaroento, partim
.Jcgicimis fucccftoribus ab inteftat6

dctcratur, vc cum iudicio rcfoluic

"Barr.hicdiitaquajftio.j. numcr.yo.

potroinprarcncicoftat, de tocaba:-

redttatelua voluifte teftatore , mori
tfftacum,& prp Ecelefia pr^fumptio

iotis eSiqoodeaii^qlkietit. teftator

ctiam in eaacuaca portione , legi*

timis fucccfforibus pra-fcrrc, liqui-

. dcm iftorum non mcininicjEcclcfia

vcrocc^azccdibus Cuis, &: cconcr^

2Uafifubftitoifles videcur,iuxca lcg.

Titto fit MepDto §. final. de le»

gacis.z..

n Qu^fitjVt.ficoh^rcs, ac lcgaca-

rius, idcm illc fcriptus fic, qui abin-

tcftato vcnire porcrat
,
qnia tunc

clara voluntatis coic^tuca eft,quM
* pro gartc, fcu re his perfonisadicri»

pta,magif velJec teftatqr^^abintefta-

t6mori, vc fic.cis obucDirett qaos
'. vocauic, quam cx ceftameocoi vcfic

defiBBatnt ficdefis^ cui inhab pat^e

fficcftaco ruccefiiirus eft,'per(uafum

mihi habcam, rcmhic abintcftac6,

in tcftamcnco vocatis forc dcfcrcn-

dam,& prxaliegaco luci accrclccndi

Jocum noneflTe.

>^ . Sedetic difiicilis quxftio, anfiib-

fticqcio pupillaris in ca voluntacb

{uftineti po('sit?Scimus,namque,ex

impcrfcfto tcftamenco voluntatem
inccr Jibcros, cciam iurc Ciuilitc-

ncrcJ. hac conlultifsima §. cx im"
pcrfc^o, infra dc ccftamcncisl.fi-

^
nahinfra famil. ercifci-tt dehocin*
prareedenci parcc cgimus,vhde ficnt

in Ecclefia,ica& in l.filio impubere.
inftitutioncm valcre, dubium noa
cftjin illa.iurc proprio,cx diftocap.

rclatum, in ifto,iurc priuilcgij,cx d.

§.ex impcrfcdlopCum a^js,&: jidco in

.przfenti c^ca fubftitntibnein fiUo.

'#i»)nibeil^£idiltOii ,qufftio ver(atur«>

,
inqua, Ci pia caufa fubfticuacur,o-

mifsa diftin^lionc Barcol.hicin re-

petitionc i. qu^ftionequartxqua^ft*

ptmcip.numcr. 4.4. dicendum eriCj'

cum<£ald.inrcpecicionjium.iX'fub-

fticutionem fcmpcr vslere:(cquitut

Tiraq.in d.traft.de»pia caufapriuil.

ao. & his non relatis Cofta in diOt.

capit.fi patcr i.par.vcrb.in fuo ccfta-

. mcnco nu./.&r 8. Si vcro filio inipii-
'

. bcrcpiacaufa fiiLQicuta ncnfit, di-

' ftingucndum rurlus etit,an altcr

liberis (it ci fubftitucus, ao quifibec

extranctiSfVC in prioio cifii fubftita<-

' tio valcac^noimitifni fccnndo, lux*

cadiftfti*ftionem quam cradicBarr.

in nnmcr.i8.ft".dc vulgar. &pu-
pil.fubftit. in cafu quo patcrinrcr

liberos ceftatus,alccri cx eis pupilla^

fitetfnbfticuicquamoosvci com-
mnniter-receptaffl.ita vt veram d*
praprobauimus iopraxedenci par-

tearca difceptationem*de teftam^'

to inter Jibecos; in fine.

St Hic
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Hic camcn cum iudicio eric aduec

cendtiiii»qu6d in hoc cafu, vbi fubfti-

tutioncin non valcrc,dixiniu$
,
pluri-

niiim inccrcrit,an pupillus.qui cum
pu caufa fuit inftiiucus»nioriacur,an-

tequacn pacctoam fuccersiotiSaGqoi-

rac. ie\ qnia morce pr^entos fiiicfn-

pctfticc jpacre,ve>qttui beoeficioabfti

nendi vuis&ic , an vero poftca dece-

dac.nam,priori cifu ,
pottioncm im-

pubcri adfcripcamtCohzrcdi ccclcnae

accrcfccrciiuxca d.l.vnic. §.his icade

jnitis.C.dccaductol.cumalijsfupra

allcgacis,pcfteriotiattCcm«cuia rcli«

,

quis pupiiji bonis,proximiofibus ej, *

abinceftacd defetri»diibium non crit:

in alrcro vcro mcmbro , vbi fubftitu-

tionem cliximus>ruftincri,vtcoquc ca

fu,{iue,inquam,non agnica, fiuc agni-

ta fuccefsionc,pupiilo morcuo,fupfti*

tuto Jocns etit, quia pupillaris fubft»-

(MCio expreira cacica comprehendic
volgarcm, fieuc 8e ccootta luxca cele

brem tcxc.in i^iam hoc iurc.ffde vtd«

^r.& pup.fubftit. & in 1. quanuis.C.

de impub.& alijs fubftic.&: cradicGo-

inef.i.cointC.3.nu.i5.& Cofta,in d.cfi

pacer.3.patc.vcrb.pupillarcs, nikS*

j . Scd nunc perbpportuhi fefe obcu*

Itt qnsftio^n io imperfefto teftamcn

to , ac pioinde quod lure nullum eft

,

valcat fubfticurio vulgaris ad piascatt

fas: & in hac quarftionc, fi dc pupilla-

tt fubftitucione liccrec argumcntari»

coDfeftimrrefponderemtts , vit Igarem
ntique ad pias cau&s non vaIere:eon

ftat cmm,qu6d vbi teftamencum oott

Talec, ncc cabulx pupillares in eocdn
cencz fubtiftunc.I.moribus, vcrd.adeo

aucem.ff.illo cic. §.Ubctisaucem,in £•

inftit.dc pupil.fubftit.

Sed quia fubfticutionis vulgatisea

fft natura , vt fiue hxtts Ciclripcus no«
lic.fiuc non pofsic^icccdlcacentallicet

admiccacurfubftitucuiyfuita fdrmam
craditam in i.Giinipcppoiia«rioifa^

hatred.inftitnen.acic6,vcecfi alcemcet

tancum cafus in fubflirutione cxpri-

macur,voluntatis.-iiiquani,aut impo-

tencix, vcerquc comprchcndacur ^vc

Ctadic Bald« in d.I.cum proponas,col.

penolt.Batt.in l.|;num.i4. ff.de vulgjL

tc pupil.fubftit.& ibicominuliiccrDo

ftorcs ex Goroef.ind.cap.)«num.io.

dicendum eric in propofico , fubftica-

cionem valere,5^ ab co gradu tcftime

cum incipere>in quo pia caufa infticu

ta rcpcricur, iuxca cext. cxprelTum in

cafu fimijiin l.ez£ifto. $.*Ludus Ti*

ciusJF.ilIo cicol.de vnlgar.vnde econ*

trati6 , {[ primo lococcclefia fit infti-

cuca,& io fcCttndo,extranea perfona

ci fubftituta» omitrcnte ccclcfia , nnn
fubftituto, quia a fcciindo gradu tcfta

mcntum incipit^cflc rulium, icd lcgi

timishxrcdibus,rcpudiaca iuccefsio

dcferccur,vtin firoili refpoodet furif-

cfitin l.fi poftiiumus ii primo, in ^tin

cip.ff.de lib.& poftb;

14 Celebris,&controuerfa valde in-

ter vtriufque luris Dod^orcs 1 & huie

affinis,qua:ftioeft,an pubcri,poft adi

ta basredicaccm, dice«^6 fubftitui pof"

fit pia cattfiunam^dicedc fubfticucio'

iifes,(qucalionomioe vulgarcsoan*
cupancurjpuberibus fiiAse , poft *aditi

hacredicatc expirare folcnt, vt eft tex.

clarus in l.poft aditam , infra dc imp.

& a]ijsrubftituticnibus,&. in l.vcrbis

ciuilibus.ft.de vulg.d^ pup. fubfticfo-

liimotti id milicari priu>fcgio,ipilici«

bttfdKmn legicnr^in l.Ccncttrio.ff.€0

demtitul.cum materia fua : Dubium
sgiCttr tuod^ cft,an/i quis filium ,ha;-

redcm inftituat , & , fi is intra vigcfi-

muro quintum a^tatis annum deccftc

ric.ccclcfiam fibi taciac hzrcdcm, de:

fiinfto filiopoftaditam hartedvatem,

U pupillarem iam ^iiemcompleca,
•ocevigcfimum qttlncttm ^cisantf&i^
ccclefia cx^direfta vulgari dcbeac^d-

nHCcirfi^AinilicefttiSiicocusln cafu
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TertU fart» imtium.

dlAx I.CAiturio?quf quxflio> vbi fi-

Jiiisproponitur inft.ciiti;5,vel alla pcr

foQa.cuidcbctur lcgunun, intciligcn

dacft inbonisduntaxac quxcxcrale
•giciinain(nnt«pcr tcz.celcbrenii.J.qoo

njam io prioribus»infra de inofBcioC
icftament.

t J In propofita jgirur quiftionc , trcf

'

rcculic opinioncs Hman. in d. c. ii pa«

tcr.j.pari. vcrbo, pcrfonis, nuni.i.pcr

tQcun;i:pnfnam Barc.hic in rcpcc. qui

ia (eaia quxlK 5 .qn aft.princ.num.7t.

cnmfcqucnci,qo«ftionem rcfoloit dt«

^ngocns ca(u m , in quonon in inftt«
*

* tucione,rcdm fubfticutionc ducaxar,

pia caufa vcrfatur.ab co, in quoAirO'
biquc pia caufa vocatur,vt m iJIcfub

- ftiiuiio Do valcac iuic dircdojfcd ma
gis in fidetcommilTum («bliquctur, iu

xta d.c^ patert& qaia,qui fcmel hx*
icscft ,m pcrpecuumnon dcfinit cJTe

bzrcs.l.ci qui rolucndo,m H.f^.dc hj?*

rcd.itiflic.in ifto vcr6 , valcac dirt<f^a

rubn;itucio,quia,vbi pia caufa in(^iiui

tur,& alccra fubfticuuur,cam ir.ilitu-

tioois, ^uam fubftitucionis refpcAu ,

ccifanc loristegolde , (oJaquc rei vert*

tasad ius geocium rclaca atcendjtuc!

quam Barcol.diftin^icncm rcferc,tt

mcliurenvdicic laf. tn d« J. Ceotuti«»

16 Secundacpinio c(V Bald. hic in ro«

pccii.nuoi.i}.qui, Baic.rcprchcndicy

licuc U alUs fspp in pro(eqotione

boiui legts,U ptobare nittcor * calem

(Mbfticocionem iure diredo noiiqttS

valcrcrqui tamcn immcrito concra
Bart induxiiPontificisfcntcntiam in

d.c.li paicr.quia Barc. d.num.yi.nun-

cupatimadduxicprxdiftam dccreca-

iem veloci probaotem «pauperes ibi

cz dircjfta vulgari noo admiict,fi 000
dttio perfoo« inftitucz , cali (ubfticu*

tioni repugnarec,quia,fci]icet,infticu

tio prima,ad pia.'; caufas fada no fuc-

fat: acquc iupoft iafoo. io d.J.Cco(|i

io6

•rio,num.9.rede contra Bald. nocauic

Cofta d.hum.i.in vcrfic.Bald.autcm,

vbi tamcn rcfcrc Philipp.Franc.ibide

l^um.A.Baldi{cncenciam>probanccm.*

tc infioe difti nam.(.eam , probabi-

liorem , & fcrmc rccepciorcm e^rctdl'*

xtc Coft.reic^ Barc.diflindicne :2c

icarcfoIuunt,aic,Francirc.dc Ripa in

d.I.Ccncurio,num.ix.& And.Alciac.

in d.I.vcrbis ciui]ibus,nom.43.& huc
dcniquc icoccnciam ceouicidem Bal»

IB I. excraacom » colttiiio. peoolcimo
C*dc haered.inftic Quiaverd fiarc.

8e BAfd.iohoc c6oeoiunr, qu&dfipia
caii(anon Cit infticuca, fubfticucto ,m
quaftionc propofita,non valeaC vt di

X€^a,(ccure fcripfic Cofta, in ludican

do ficcoofulcado , niagis probandum,
£ore,*^uddio tecmiptsilliusdecrcta-

liftfi libcri teftatoris,pcft tempora pu
bertatist^^ini decefsincnc , paupcres

'admicci ncquircociurcdiredo, qualt.

ex nulicariiubfticucione. SedO^lntioe,

finquic Co^i)Jrcbtdtac. loan,^nd. &c£'
ttti rrdiaarjf in prdcftnti idei%/r« caajtanti b4m

I ^ Tetcia caiidcm opioio cft AbbaCb
C0Dfi.|i.circa duo dobia,ia a.par.vbi

siunua. faAz compavatione de milito

ad cum.qui adpias caufas tcftacur ,6C

quia in piar caufxrclidis , omncs'iu- .

ris ciuilisrcgulxccfranCfindidirid-e,

& fic cx diamccrOjBald^ concrarius ,

;jjQIMoquam eo cacicojjaileoerar,fob^'

,jQitiooem de pia cauCii eciam poHt adi

tam h;eredicatem,iureclircfto fempec

valcr* : quanj fcnrencia dcfcndic Lan
cclot.Gali.iul. in rcpctic.di^a: 1. Gcn
turio,num.6(J,&: incam,BaId.fibi con
trarium,coofi.3$^. pun^us inccr alia»

' lib.4.refeR Tiraq.de pueaaClpiittM*

%uin (o.priocipij«.x^ihas opiniooes

4B0iiiinefliMat,ft iunc quoque magis
^robare videtur : qux mihi faoe, alijs

emifsis, probabilior vifaeft,idque ex

JOpoufsiiQ^in» quia ccdeiiz relida«

fccuo.
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rccundttmlegnm rejulas tr.a^arino*

dcbcnr,iu\ta d.c.rclirum.ciim ibino-

tatis, ^^' (ic non cft hic attcndcncla rc-

guln nidrx l.ci qiii foiucndojficuc nca

ali^^c^ux don ad vcram, & finipliccm

volikacis probactODcm/ed ad maio*

rem iuris (olcnnicatem rpcdanr,i]Ctt-

tide|iacpatetjquamiliti cncremif*

fam,omncsfatctur pcr d 1. Ccnturio,

in cuius tamcn tcftamcnto ca qux ad

vcrx volur.itis probationem fpcilar,

aliquando rcoiuti, ncmo Tanx mcn-
tts ratebicur.vt in ic^.diuus ff« de te»

ftam.milit.& in §. plan^ Inftit. eode

ticttl. Qua ratione , quia difficiltAs

ci rcTpondcri potcfl:, qnam textui in

d.cap. fi pater, [cui rcfpodct Galiaul.

vbilup. &: cius rcrponfioncm rtfcrt

Cofta ibi.d.num.i.)huic vltim.Tfcn-

tentix^cum Abb. U alijs hic alicga-

tis,magisiAterim adhaercrem.

^
Erit autcm vtilitashuiusrci.qucd

ft iute dircfto fucccdat Ecclcfia, ccC-

fabit inprxfcnti ambigua illa, ac ni-

mis controuerfa iuris quxllio , do

quarta Trebcirianicl! dcduccnda,dc.

quapcr Andr«de BcITctis in pTxfenci

exnamer.i5i.qutinntt. 155. fcripfit»

^ttcfttonem hanc efle valde dobiam
prqptec molcaioraiacDodoromva-
rias-fcntcntins inniccm rcpugnatcs.

Nam iicx fidciconmufratia fubftitu-

tioncfucccdat Ecclcfia, licct Bart.fic

£ald.hic,& alibi f£pc,&: comonunis

Poftornmi& iam confuecttdine ap->

probata/tntentia afleoerec, Tcebel-

lianiczquartx locum Mon eflis ih v*

niucrfali rcftitutionc, pix caufac fa-

Cienda, ficuti dcFalcidia conftat in

^uthcn.fimilitcr infraad lcg.Falcid.

prout multos tcfcrcns cradit Tiraq.

^n diSto tttft.'de piacauf. priuil. £7«

^ofta in di^cap. fi patef z.p. verb»

Trcbcl 1 i an icar nume.-ai.Couar.in C^

'Rainaldus§.5,numcr.7.deceftatner.

<leMich«Crar.iii iibr« tccrpc.rcni^

$ TrcbclJianica,qoxft.6 nu.i.hi ca-

racti multos, fcmaxim.T authoritatis

Vros rcfcrunt,qui contrarium in iu-

re verius clfc,rcfpondcrunt.

19 Ha^cnus dixiire CufHciac dcEc- *

clefif inftituciQnibttS faftisin 'ccfta*

,mento i mpcrfedo ob dcfedum illiUs

*roIennicacis,qtt« exteri&s apparet,

& in vnoquoquc tcftamcnto adcf-

fcdcbct : quia vcro non raro contin-

git in iure noftro , teftamcntum dc-

clararinulIuiUjfcu irritu,propter filij

^prarcericionem , aac fine cauia exha^
. *xcdacibnem J. inccr carcora ff* de Ub.

& pofthum. filio prxterico, ff, de in*

iuft.rup. Auth. vt ciini de appcllatio.

cognolc.§. aliud quoquc ctjpitulum,

coJlar. 8. Sc in prmcip. Inftjt. de cx-

hzrcdac.Jibcr. cumahjs picrifquc,

fobTe^ttencer modo annemmusdif*
pucacioncde filij pra:certcione &ex-
hfredacioaef in ceftamenco adpias
caufas condico.

Adco autcm libcrorum prqtctitlo

rcddit tcftamcntum nuUuir,, vt,et{l

parens lcgitimam quoquo tuulo rc-

lioquaijA tamcn non inftituac faltcm

in co aHqua* quia is cicttlttS» hooota-
bilior eit cxcetis , & vtilior, vel, vc
rportct, cxhctedec, non fubdftac te-

ftamentum, quod de iurc noinfsimo

apud omncs conftat pcr dift.§. aliud

quoque capitulum, U §. h.Tcautcm
dtfpofuimus di^.auth. vtctimdcau-
pellar. co^nofc. vcconftac exlaCm
auch. nouifsima num. i). Cod«dc tn

offic.ccftamcncvbi num.31, dixit,id

ctiaobtincrc dc IureCanoi)icofccu-

dum fcntcnciam, quam dixit vcram,

& communiorcm aduccfus Alexad.

coF^crariam diccntcm communcin
dpe^.incef aecera,quidquid de ance-

itort iure concrotteftanc Doftoret
• ' per Cflxcin dtCt. Auth. Houifsima, H

in corporc vndc funiftur,& in §. igt«

tttc q«iat|ip|iaftic.eodcfli cicui.dc in

oific
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oftrc. teftamcnr. cum alijs dc quibus

pcr Codam in i.par.di^.capic. Ci pa-

c.r,vcrb.in(licuit,num. ii. & lateper

Mich.Craf. jh ]ibro«rcccpt.§.ccftam.

q.j^.num.^.cumfcqucntibus.
*p" Hoc prajmilTo, quxftio noftra cft,

an valcac hodic ccftamcncum ad pias

C3iifj5, in quo liberis non.infticucio-

ni5,fcd quolibccalia ticulo lcgicima

ic]inquaiur?in qua qu.xftionc, ccfta-

iiicniu valcrc, tcngic Barc.hicin rc*

pciic.in i.x]. 5, q. princip.numcr.fi,

cum rcquiF>t»> ^ ciufdcm (cntcnciae

^iuihorcs alios TLfcrt Tiraq. dc pia

cjufa priuilcg. 14. in princip. U c6-
* nuiniccrrcccpcamcradic Alcxand.in

di^ta Icg.intercTCCta num.finprin-
cip.& rcfcrc iaf.in d.Aucl^nounsioia

' iiuni.io./ul.CIar.in §. tcftamcnium^

qu;rft.8. frcqucntifsirnis calculis

rcccptam dixit Cucchus in d.auth.

nouifsima fol. 8 }. nu.»3. qucm rcfcrc

Craf.in di^o §. tgftamentum,quarft.

xS.num.S. vcrfic. iin vcr6:quaefcotc<

ciavcra cft^quia ticulum infticucio*

nis.non cam iuris natura?,quam iuris

Ciuilis eflc, manifcftc patct cx co,

quia Icgc citiili pcfTe rcmitci , dubiu
non cft.iicu^ iam lurc Codicisfuift*e

rcmillum, rcceptifsimaVcntctia cft,

vc cradicCcfta in di^o verb.infticuic

numcr.l^z.qui tamen in fcqucntibus

contrari m magis probat.poft Vigl.

in §.igicur quarcam, numcr.2,. inftic.

dc incffic.ccftam. qua racionc hanc
'{cntcntiam, tenendam dicit Tiraq.

di£bo priu1Icg.i4.1n fin.aduerfus BaL
6l Sal/cet.hic concrariam fe^ances,

& contra Barbac.in locis pcr eum al-

lcgaciSj^MU^^-f/lirir.inquic» r4tioni noyi-

tit a contrudictmibuffaiittm c/?.

Nec vcro communcm hanc fcn-

ccnciam impugnac recepca ab yciiuf-

que iuris Doftoiibus fencenciaTquaf

habcc,patrem intcr libcrosteftatemt

, aUcri cx cis^noo quouis ciculo foiTc^

1.1

legiciraam relinquere/ed inftlcucio'*

13IS ctculutn cdc neccfrarium,iuxta d*

§.aliudquoquecs}pituIum)quamren-

tcnciam firmac laf.in d.auch.nouifsi*

ina,num.i6.communcmcfrc Legifta-

rum, &: Canoniftaruiu : qui camcn
aducrfus cam ftrcnuc contcq^it in n.

fcqucncib. concrariam probans poft

Clollam ibiJIfrCdtf^wm.ji f.j/ni,inquit,

iniTii CQntbigtTct,ego covfulcrem, (r iudicare

licit nunquam cogtrauerim^ nifi nunc : nani

ctfi hu*jc recepta: (etucntia! hoc dc-

mus,non idcmaduerfus rcceptam in

cafu propofico datc cogcremur,fiqui -

demdc ccftamcnto inccr libccos, ad
illud qood ad pias caufas fa<^iim cft,

Don fcmpcr valcc atgumcntum.cum
diuerfa fic vcriufquc racio,iIlud cnini

priuilegitt va^ec, quod vfqucquaquc
valicurum non eft, vccciamadnon
cxpreftos in iutc cafus excendacilr,

hocvct;/>pro Ecclcfia; rcli(n:is,clarc

&. gcneraliccr AIcxand.lILdctcrmio

nac.non fecundtim lcgcs cftc cra^a-

dum,iD (xpcfxpius allegato cap. rc-

lacuyijfecundum quod,cumfvc(upra
diximus ^legis fic adinucncio,qu6d

xnagis infticucioni^, quam quolibcc

alio ciculo Icgicima relinquacur,calis

adiiiuentionis cranfgrefsio in caufa

£cclcri9»niihil immutarc debcbic/iux-

ta reccpcam fcncenciam.

Erit autemliic cum iudicio aduer-

ceDdum,qu6d fi fikio nointcgra icgi«

cima; portio,quam lex ciuifis confti'«

tuicrelinquacur, aducrfus bcclefiam

indubicancer poterit implorarefop-

plcmcncumrcmedio lcg.omnimodo
* infra dc inoffic.ccftam.cum & quod-
cunquc grauamen' in cuiufuis pix
•aufas fauoretn adic6(um, a lcgitima

toiratur,vcvcrifsimum,& i-ecepcifsi-

fnum cfTcjtcftatutCofta in di£to cap.

C paceri.parc.verb. dcbitxnumcr.7.

Ncc ide6 magis dicctur Eko^fiafx"

cularislcgis coofticucionibus fubdi,

. , ' - quibus
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quibus qucta lcgiciiuz cft adinucn- rcpepta concluno, quam^tradunc no
ta.coft.ic cnira, camfcr Icgcm dimi-

nui pollc, &: augeti, vt in d.auth. no-
uirsinia,& commuhcm fcnccDtiani

dixic laf.in ]. qucniam in unoribus,

col.i.Iimic.^.infra dcinofhc.tcOam.

,& iccium in lcg. fi paccr,num.ii.in'

f[a dc inftit. & fubfticuc.quod Icgiti-

nu ftacuio pofsic minui.S; cflc com-
jnuncm conc]unoncm,(^ixic Alciar;

jn rubr.numcr.15.ff.dc acquic. hacrc-

dic. &plurcs ajij quos rcfcrc Mich.
Craf. in lib. rcccpc. fc^tcnc.§. lcgiti-

ina,q.43.num.i>a qua nullus diGre-

pauirprortcr Barbat.inc. Rainucius»

dc teilamcnr. vt habcc addicio njag-

na ad Dcc.ip Icg. iurafanguinis in

principio (f.de rcgul. iur.quo in Ipco

X)ccius numcr.7- cum ducbys fcque-

xibusagit, an pofsir in tocum Icgici-

majftatuto auferri,& concltidit in fi-

iic,qu6d vera U magfs comm^unis o-

pinio c^y guod pofsit in totum tolli,

laltc cx caufa,de quo Jatc in^additio-

sc pcnultima ad eundcm ibidem,quf
communes adinuiccmcontrarias in

hoc opinioncs rcfcrc,dc quo cti.* pcc

Couar. in Epitom.dc fponfal.i.part.

cap.8.§.^.num.4. Codam in did^oc.

£ pacer ^par.vcrb.pciuarenon pofsic

num.fin.Mcnch. dc (ucccn.crcat.li.z.

§.ioivltim.rcqui(ito nu.i^^.S^ Craf»

d.q.43-n.i.&: i.No, inqua, in propo«

fito noftrO ideo magis Ecclenadice-

tur ,fa:cularis legis conilitutionibus

fubdi,quoniam cum ratio naturalis,

qua(a lex quardam tacita, parcntum
hcrcditaccm Iibcris*addicatl. cu ra-

cio fF. de bon* damnac. 1. fcripco, ia

fin.fF.vnd.liber.cum alijs,lcx ciuilis,

quae cectam quandam partcm 'bonov

riim pro logitima libcris cffc, dctcr-

ininat.njhil aliudfaccre vidccur,qua

in taxata portione, latentcm nacurr
lcgc inccrpcccarl, & dcclarare, quod
a lcg? poficiua ficri poffc, yera cH, U

(Iriin Icg. fin. inFr^fl contra lus vcl

vcilic. public. & Canoniffzin c. qua^

in £cc1enarum,vt per Fclin.ibi. nu.t.

vcrfic. prima coiicIufio*,dc conftitu-

tion. Vndc aduerfus parccm iurc na-*

^urzdcbicam,quam,inquam, non lcx

ciuiltsdedit.fcd magisa legcnaxurx

dacam dcclarauic , nulla fuper*e{l Ec-

clcfix exccpcio,qu;rnihiI minus, qua
iuns naturae placicis difplicerc, vulc.

^} Qiio fir,vc,ecfi municipali, feu rc-

giaalicuius prouincia: lcj^ liberoru

]cgitimaaugeacur>Cf]cut in Hifpani^.

tegnis au^am videmus)aduerfus Ec-

clefiam,totius le^itim; replecioncm,

& cuiufuis oneris reicAionemt Blij

lurepcccnc,.vc cenuic Fredcric. couf..

5 5 .ftatuto ciuitacis, in 6n . que rcfcrt»

Zl fequicur Felin.in cap.Ecclefia fan-

Maria: q.9.n.9i. vcrfic.limicatur

fccund6, de conflicution. &: alios re-

fercnSjlatc concendic Rodcric. Sua-

rcz in rcpccicd.l. quoniam in pciorit»

bus,fupra declarac.lcg.ccgni, in prih.

ziumcr.3.&- £mai3.in d.2.p.cap.vcrbo

debitar,num.8. qui fubfcquentcr mc*
iit6'carpic Rodcricum*affcrcncca:i

fupra dcclarat.Ieg. rcgni in i. limir.''

pofle patrem^aiiushn:rc^icas eff val-

dcopulcnca, aliquid dc legicima li-

. bcrorum^quod rcfpc^u fuctcfsionis

cis dcbitjc modicu flc, pro anima le,-

garevltr^ parccm legc taxata, quoj
xion Cantum in interiori,fed ctiam ia

cxterioriforo intclligic, ad vtruque
Fclinanduccnsin loctspcr cumalle-
gatis : quam fcntentiam , dicit Ro-
dcric.indJiroitac. j. D. 1. maximam
arquitatcm haberc,^jic, inquit, con/ii-

itrem,& iudicaremJi cafus occurrifet , tC ca
dem fcntcntiam in Toro confcicntix,

nulla opulentac ha:reditatis diflin-
* &ioiltpra:raifIa,fecurc tenuit fratcr

Ludouic. Lopczxn fuo inftru^. cof.

i.p.c?p.ao,coiicl.io.vbi,cum vcrfic.

fc-
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fcqucnti contcodK* in eam induccre cxhzrcdationeilignam ille cotnmi*
Nauarr. & Sor. Ego fanCjfi cafus oc-
ciirrillct, libcns ccnfulcicm, vta;-

quiisimo parcntis ludicio pieaflcn-

tircnt,parcnti autcm, qui libcrisjn-.

uiiis, vltrapaitem iibilegcpcrmir*

rain,vulc, £cden« relta<]ucrc,rcrpd«

dcrcmt quod alium quaErat,quicon-
(ulatjnon Bcnedidum.

Scd rc vltcrius profcquamur. Su-
pcricr rcfolutio non dubium facir,

ijuod li Ecclcfia fic mdituta filio prx<
•terito,tcftameium ctit nuilum, vt Hc
abinteftat6rucccd6»(iUus> in cotum»

. Ecclciiam mftitucam exc 1udadiuxca
rcgulam. ll inter cxcera Ede liber«8e

poflh. cum concordant. Qua ratio-

ne idcni diccndum crit, fi fiiiuspro-

ponaiur, finecaula cxlixrcdatus,iux-

tac.quicunquc i7.qua:rt.4..&: vtruni»

. quecradidit Bart. hic dt(ia i.j.q.
princip.nu.6i. cum requeoti. Quatii
leocetiam.ralttm rcfpc^u lcgitim^»

ncniocft, (]ui,v£rame(re,diffitcatiir»

ci,m illius rcfpcGu,fauorabiIiorcni

cncfiljj quam Icclcfiar caij{am,ora-

ncs vbiqucconucniaC. Dcniqucqui-
cun.qne volt cxharedato 51 lo £ccle-
(iam licredem facere, neminem, qui
fufcijpiat.inucn icc Dco propitium,vt
inquic D> Auguftmus rclatusin iLcm

quicunqucicft cnim infidcli dcterior

quifuisneccflariadcncgac, VC aic A*
polloi.i.ad Tjn.oth.cap.5.

Hictamepaululum immorarili*
bct,ericenim aduercendnm, qudd li*

cct in cxhqredacione,eipre&eauf«
oon fit. fi tamen cam prcbeeEcclena,
cx qua fiiiuscxhxrcdari,iuft^ mcruic
obtincbiL aducrfus filium cxhircda-
cum,ccn caufa noa iic exprclia a tc-

ilatoremam quod filius eiha;redecur

qoi noUam commiiic caolamexh^-
rcdacionedlgoam, hocnacufale iut

offcndic,vndc,hoc iure iDunitum n6
vincec ficcieria, qu6daucc»iAcau(am

iic, cauia ipfa m cxhxrcdatione ex-
primatur» mxta auih. vtcumdc ap-
pcllat.cogno(c.§. aljud qucquc capi-
tulum* collat. 8. hoc, magis lcgis c(l

quani natura: » quam fane, non idco
magis de£nic offendiire, quj ita pa*
rcnti cxtitit ingracus, qu6d tngraii*
cudiois cauiam illc (ilcncio prcter-
miferit, vndc.fi ca inftituta fir perfo^
i)a,cuiuscaufa non iccundum lcgcs,

fcd fccundum lus naiur? dcbcat cra-

Aari, offenf^oroirsio ncquiuqua cx-
harredacoprodericqoi fane,C<£(krea
conftitutione non obftanccMlrlt ^n*
cludendus oftcnfa ptobacatqOf
tima fit. Ncc hic icgitimam duca:ufe
appcllo,qua: Cocfarca icgc nomina- .

limcftcxprcfla in d §. aiiudqucque
capituium,vcrfic CauJas,fcdca cua,
qu^ itapatecnamreuerenciam ixdac
vc iore oatoralt tnipc^o

, pacefn%
fbccefitooe 6hum reddat '•nitfMI||f|^

cuius rei pccbatio cft,qu6d ^raoiS>
tcrminis iuris cmilis,fi filius ingrati-

tudinis caulamcotnmifit, non quidc
cxprcfse defignatam in d.vcrfic. cau-
Iksjled fimiiem nomioacarum jbide*

ezeapocericnihilominosexhcceda-
ft«(ecoodum receptam fcoceociam*''
quamtradic Alcx.inauch. non licer«

numcr.4.Cod.dc libcr. prartcr. & ibi

Iaf.num.d.&: alij quos rtfcrt Clar. m
§.ieftamcntuQi,q. ^i.n. x. Cofta in

&quidfitantum}.p.n.i7$.Couar.m
C.Rainuciu5»naof; 16. de ceftam. Qq^
meii«*ebm.c.ii. nu.iz.& ihi eius^i^
dicionacor Eman.Suarcz aRibcira itt

litcra O. ]caque,fi talis,filius cxcitif»

fe probccur,qui patris cfTenfajius na-
turale oftcndic,etfi finc olfcnf^ dccla
racioneexhxredccur,.pja caufa infti-

lucaifpreta legts ciciilisdecermina |io
oetemoaedosericSi cam6 filiusipK

fic extiterac ioobcdjes, redijc pol^
lagraCtaiD parcotisotfeofi,pr xrcriiu

quidein
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quidcm^vclcxhsErcdatu, cxclufa Ec^ raer. 180. in.Jccis proximc rclatis»
.

clcfia, rem abinccdat^ auocaturuni,

non tlubicarcm, cuincn obcric antc''

aftx oftcnrx probatio, ob quam iuro

naturas infpcilo iufte potuitcxhxrc-

dari,quandoquidcmqu^IibcciniuriA

<|uantumcuquc graujs,4ifsimulatio-

nc abolc[ur;§.fin.infl;ir. dc iniur. vbi

Glof.final.&: pcrindchabctur acfi Fa-

iia n oi\ elsct^l.quod fi itcru,ff.dc adi-

incnd.lcgat. acquc idcb(i patcr.cum

ins;rato.filio, &: ob id cxhxrcdationc

digno, poftca reconcilictur, iliu lam
cx prxhabita caufa non potcrit cx-

h.ircdacc, vc cradit laf. m 1. filio quc
pnccr,n.ro.ff.dc libcr.Si pofth.Rodc-.

iic.Suarczin l.x.tit.dc Matrimonijs

3ib.fori,vcrfic. vlccriiis, Lanccloc. 6C

Purpurac.in l.fin.numcr.t^^.Cod.de

pa£t. quos rcfcrr, & fcquitur Couar.

jn d'i€to cap.Rainutius, in principio,

rum.i7.qu1 in num.fequcnti agic, an
jngratitudo commilTa.fiiij pccniccri-

tia tollatur, ita vtcx caiam cxhxre^

dari ncnpolsit.dc quo ctiam latc pcr

£man.in d.5.p.§. 6c quid Ci cantumi
numcr. 188. cum fequcntib. Mcnch.|

<ie fuccciV.crcar. lib. i .§. Dcci m.a*nu.
^ix.Barbof.qui plurimos refcrc in L
*x.4.p.n.Z4.ft.foluc.matrimon.&; bre-

uitccCraf.in §. ccftamcncum q.y?-
quidumcommuncmfcntcnriam rc-

fcrunt pro fiiio jpacniccntc» cam tamp
cum iudicio diftinxifte vidctur Ema.
vbi proximc n. i ^i.cu fcdjucnti. Et an
ingrcrtu rcligionis, cxhxrcdaiionij

caufa ancca commifta rcmittatur,.a-

•git in pr.ifcnci Andr. dc Bdlctis nu.'

Ho.in 8. fpccialicirca v>ltimas volu-

taccs,& plurimi quos rcfcrunc Cofta

ind.5.p.§.nu. i P5. & Mcnch.in d.§.

dccin1.nu.147. Maior vcrodubitatio

crit, fi poft ritc fcripta exhxrcdacio-

ncm filius redicric in gratiam parcn-

cis,vc vidcrc cft apud Couar. & £ma,

illumia diCtonumcro i/.huncnu-

Q^6d fi in gratiam parcncisliun-

quam rcuctfusjn cius rcftamcto pras

tcricusfic, liccc fccundum leges calc

rcftamcntum ,nullum fic cx rcgula

diftx l.intcr c.Ttcra, Ji- principi inft.

dc cxh.Trcdac. liber; taTiicn 111 nc ftra

fpccic diftingucndum crjc, an patcr,

4qui, filio ncquam oniifio, Ecclcllam

inftituic ha icdcm, cum in rcbus hu-

'

n*.anis"cfic,fciucric,an ignoraucrlt:in

priori namquc cafu.clara cft volun-r

tatis conlcilura, iniurix noxam filio

condonarcnoluillcjcui fcicntcrprar-

tcrmiftb aliu .prxtulic h.-Drcdcm, vn<«

de intcgia manct caufa,qu3,fccundu

ius naturx.a fucccfsionc patcrna rc<

moucndus cric, qui contra ius naiu-

ra; paccrno honori non pcpcrcic : in

poftctioci vcro cafu,in quo,improbui
filiii ignoranter pr.rtcriuit, quia for-

*

teinortis cogicationc turbatus, cius

cblicuj fuic.vcl ctiam c mcuio fubia-

tuputauiC falfo rumorc pcr]ato,cu,

non confult6,& mala mcntc,fcd ob-
Jiuionc magis, aut ignorantia prarce-

rirum iudicabo,quafi fic,fi vcniflcc itt .

incmoriam parcntis,ingratiam quo-

.
quc,acin fucccfsioncmfuam.ofFcnf?

oblitus vocarct,oi vtriufque cafus bo
num prxftanc argumentu l.ficuc cer-

'

ti.J.fi ciim vel in vtcro,icfradctefta.

xnilit.Sc l.Titius,in princip. fF. dc li-

ber,&: pofth. nulla cnim filij in parc-
tcm ade6 atrox iniiiria cfscpoccft,

.

quam ncn vincar amorpatcrnusrcu'
ius rci cclcbrc cft,6f mcmorabilcDa
uid rcgis cxcmplum z.Reg.c. iS.qui

prxlij Buntia porcantcs, primum ro-
gat,</? nepaxpucroAhjMm^bL dolc bat,8C

conttiftatus flcbat Rcx fupcr fiiium,

qucm nimis ingraium-&: mmriofum
pcrfecutorcm habucrat, fiUmi Abfaldi

(\t\q\iici)Abfiilotnfili mi, quismilH tribuat^

Tt ego Moriar pro te, Abfdlom fih mi.filt miAb.
falomibcd.dc cum adhucfilmsprodi-



eus , longc cflct.vidic illum patcr ip- r« &prmlegUpUeMfc.nu.^,
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uus.& aiilcricordia mocus cft , & ac-

currcns cecidic fupcr coUum cws , ic

ofculacus c(l cum : cum camen in re-

gionem longinqua profcwlus/ubftaii

tiaio raamtlaxurios^vtoedodifsipaf-

•ict,Luc.i ydc igicur in ifto cafiiiqoi»

dofiUas,atli mali meritus.ignoran-

tcr pr.TCcricus fui'r,vchcmcs prxfum-

pcioerir, patrcm filio , fi dc co cogt-

taflcc , oftcnfam remiuere voluiflc

:

cumque camecfiingtacum,fibi pocius

quam ecclcflam, voJuifle ,baBtcdeii&

tacerc. Atqueidco talicer pr«teric6»

ob ingracicudinem commiflam cx^
cludcrc,ecclefia noo poterityproquo

cmilis & nacuralis lex , & parenium
commune vocum ,fimul adflipulan-

tur,qui magis abinccflato fucccdcc

ccflamenco miaime valcnce , iuxca d.

JUicac Gicti ^»gi%leg.feqaeiic Bc hsc
de cccle(ia, 9C pta cauia in gettCre dl«

ccafint. Nuncfpeclesaliquaipercar
ramus,& a paupcribus incipiendo, vt

vcl hoc pictatis munerc eos profc-

(]uamur,fcquenccm.i»$.fubiungim)]s
de illis.

TERTIAE fARTIS

«

SVMMARIAi
I X} Auperibus nliSnm \piuM rtl^mjink

X P0iptr/tumhita^gkKrllUt^uittpbtkt$

ftidt nuajMn fMMi Aiktpra riitlMtf f«r

fiiut,& ^uatitdtisfu4.

3 Puitperi cpnfanguittco reU{Ium,pium reliiiii

ejl : ftcus,fi quis diuiti confinguinco rclinr

qujt^ttiamjijditafe relinquere.dicai^CiUtpt

fiet4tit,iiixta communem fententiam»

4 Pfemittltiirjtgutim piumartplithtriw»'

^^drifoptij(fd*iM inttlligmur/m»*

S

' ^ Contenditur aduerpus Dofloree,pi^cJufi rt

liSia,vtluti pauperibus,& fimilibits perfonit

rtlidaytpia tudican,quojdJauores^& pri

nUtgiapu caufo, ttji ptttatis ammo rtiiSU

wm proponsntttr,

^ Vadi î̂ luiif tmfruUHtrJurifconfiilt»

. fHiillA^^mptratonmdecrctis.obiterinttlla

''^th/ix.in Autb.dtfanH. tptfc. §.fid& bo9

prajcntiiin verfic.fn.collat.^.

g Concluditkr^ pt^ caufe relidvm ^omwihut

fUcaufcfauotibut ^pt priuiUgtjs dtbert

gtuim^fniitn^.rtlinquentem, alto,

fuampmttit tttimo^rtliquift, '-'^^:

' 9 Kff/fi &faigularu afsignatur ieeUreitUjd

t»x,ln L $Jid & hoc praftttU,ttrji.JiH,

10 Propoidtur quajlio dt legatopauperirtH*

tht^lputlUpr» dotttvltraquam legatarij

indigtntia,(r qualitas rtquirat^&cum di <

Hittdione refoluitur^cittut grimus cafuyaf''
'

fputnr»

11 In Itgatvpauptrihn nUeht ttSI»oris con-

fiKffM tl9uifinptr»sfiitttpraeligendi:t$

m kgatum k patrt rtliStumflitfpnrio , wf
naturah^quipavper ^jtakatvt pium>

11 Continuatur pracedens quxjiio alio pof»
to cafu : & tradttur ex cotnmuDi fentcmia

* diuitibus relidijttott efe piu teiiclu,
ctfi fe-

fiatorMipittatittduJaftfecijfe,enuniiet:&

quisitt propojittdtnts dicatnr i

I) RtffttAtnr tmdm thitSionu

14 TraditiirfUimus cafus frjtctdtnttt^in

Mu:& afsignatur limitati» inmattria iurit

acerefcendi^pix caufc compettntis in imfer

fedo tejlamento,pro portione aliorum

.

IjTiig^iterampliatur prxcciktts limitatto

ikmamUhtritmttefcettdi.

fropomtnr,& pnibMtr ^afu j, m quo xrmt

t* htrtdiAiit htibtt iut atcnjctndi in altt'

rius fortionem.non tamta tctntrei^ Mfaiu-
bus tttfttutitmlmtin ttnninm ftr/imt, imt
pietatis.

17 Propenitur cafusjnquo nonfuccedum bx-

rides in euacuatam coh^cretlif portiotie ,pr9

fortionibusljareditjtiis tn tniiuudoiieafi

gnatis^etiamftfutjfintfuhfintti»

X Tm-
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i8 TraiitttraextAnc.relMtMni. iJt teilamtn.

^ui,tejlamentum, duobus,auttnbue ttjiibu»

Talereydecernitjorum in Ecclejidloqui, non

vtrh in alys pijs caufts.inter quas^& EccU-

fiam afsignatur differtnttA ratio in num.1^.

10 Receptam fententiam, qudC habet^auperun

relida valere in itnperfe^lo tenaWentOypoJl-

quam tr^ditum e{l,non froba*iin di^.cap,

rtlatunjf^cquam,(f piam e^tytraditur.

XI Pauptrum rclift^ in imperft^o teHamento^

etiam in /uniuto lurts rigore defenduntur,

Z3 Cbriflus^pauperum pater, defenfor^& fau"

ftrtatit amicuSf ac obferuator optimut»

§, P RIMVS.

Depauperihus.

SSc^^^ Aupcribus rclia:um,piu

"'- ncga

,pijs maximc cxpc

r>t,-T T^v.- fclidum clTc, ncc impij

ncganr, illud vcr6 cxcr-

^•l^i-^. i ccrcpiis maximc cxpc-
dit.qui Dci crgafc p'ie-

catcm cxpciVanc
, beati,

inquity mifericordtt quoniam ipfs miftricor'

diam conftquetur. Et quidcm piccas h^c
qua; in paupcribus cxcrcccur, Diui-
Dts, & humanis liceris commcndaca
{xpc.8£ prsdicata valdc eft.qua inccr

c^ccra illud excolIit,quod & Vcricas

ipQi, Dominus omnmm,qui bonoru
noftrorum non egec, vc Hbi fa^um
xcpucac,& abunde tcmunerat, quod
fic pauperibus;Itaquipauperibu$ re-

liftum, pium «elidum cHe, non am-
bigitur. Ncc bxc res humanis no-

flroru auihoritatibusindigec ,quam
iliipafsim probanc , & facrrlicerx

affacim commendanc, oam Prouer.

capic.i4> fcriptum c^jquidtfpicitfroxi''

mum fuum, peccat.qui autem miferetur paupt-

risy beatus erit. Ecpaulo poft. Quicalum'

niatur egentem
,
exprobai faHorieiui^honorat

fHtem tjtm,qHi miferttut pauperitf S£ regius

Prophcra Pfalm. 40. inquic.BrjfHj^ui

intelUgit fuper egenii <f pauperem , in dte ma •

la libertbit eum Dominus, &c. N.quc hic

fandbum illud,&: oniDibus obkruaii-

dum TobirE cofilium pigct tr.tnlcri-

bcre, quod vnico filio dcd t, vcl^t in

lcftamcnco rcli<iiuni,cun-, n>cin>

cempusaducntarc putaftct. Ex fuljian-

tia ( inquit) tuafac eleemof)nam, & noli a-

uertere faciem tua ab vllo paupere,ita entnifet,

ttntcattaue»tatur faciis Domini y /jni>nwtiii

potuevif , ita e{lo miftricors : fi mulium tiH

fuerit , abundanter tribueyftexiguum ttbifue-

rit , etiam txiguum libenter impertti i , {lude,

pramium enim bonum tibi tbefuurizas tn dte

tuce^itatis : quoniam eleemofpta ab omni pec-

catOy (y a morte liberat, & non patietuTyani

mam trein ttnebras : fiducia m^gnacrtt coram

fummo Deo eleemofyna omnibusfactetibus eam.

Hxc Tob. inc.4.. &cftin p»opo(iio

bonus cexcus in capic^animx d(.tun'-

ftorum i^.quxftion.i. & Diuina func

Diui Ambrofij vcrba relata in capic.

mcdicinadc pxnitcnc.diftin.i.M«/(d*

tta(inq\iit)mifericordia, tollit peccata.mag'

na.Ei intta.Redtme teopibus tuisy rcdime te

pecunia tua, viltt efl pecunia
, fed pretiofa eil

ntifericordia. Dcnique,aurca illa.ac me
te ccneda, & operc complcnda, bcati

Nili cpifcopi & mariyris fcnccnc»*

cft,quam intcralias tanto Patrc di^-

nas rencencias,fcu aphorifnios.pcrli-

gi, ft manuum tuarum opera,\i\f\ut \iyDiutna

feri cupis partem ex ySyindi^entibus dtslri-

bue.

^
Quoadpr^fcns vcro infticutum,

illeeciam paupcr inceIl)giiur,qot Ii>

cichabcac alimcnta, iion tanjc habcc
pro racionc pcrfon^j&r qualitatis fu^,

vc cx Diuo Thoma refcic & fcqintur
Bart.hic in rcpetic.col.y.num.^^.cra.

dic Bald.in l.fiquisad dcclinandani
^o.i.ver.circa cerciu,infca dc£pi{c.dc
cler.quodex Bald.rcfercns mcntc te-

nendu.moncc Palac. Rub. in rcpccic.

<a.pcrvcftr3S§,6o.incip.Tcrii6pro

ptcr
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pcer necersicacemn.7.8c pluribusci- fa piccatis, U pro anima fua, vc cft

tacisccadic Tiraq. dc nobilicac.cap.

v)gc(imonum.i54.&r 156. Barbof.iQ

J.maricum, ou. 6. circa princip.fF.fo-

juc. niacrim. Pccr. Surd. de ahmenr.
cicui. 8.ptiuileg.i.nu.9.& 10. Qua ve-

nfsima fcncentiayr^fuppofita fucce-

dic clegans quxilio, &: non rar6pra-

£bicabilis> vtrum, fciliccc,quodquis

conf^mgumco fuo paupcri reliquira

pix caufx relidum iudicetur, vc pri-

uilegij relic^orum ad piascaufas gau
dcqc ? Cuiusquaedionis cafdo confi-

flicnoncamin rcli^o ipfo, quam in

relinqncncis animo,*inquircrc, nam-
que,oporccc^d veram quorftionis re-

folucioncm, an qui, paupcri confan-

guinco Jcgauir, fanguine magisqus
pictacc du^tus.lcganc videatur,vc fic

jn calibus reii6li5, piecacis fauor de*

beac aiccndi, vcl no. Ec qu^ftionem,
in minorc, qui ciim fecundum (laru-

tum ciuicatis,n6,nifi pro animapof-
fcc lcgarc,macrifu^ legauic,difpuca-i

uic Dodlor anciquus Guid. dcSuza.
quamproafhrmaciua parcc rcfoluic^

fi marcr eO: paaper,YC cradic loanncs
Andr. inaddition.ad Speculac.intic.

dc inftrumcnc. edic.§.Nunc vcr6 ali-

qua,column.30tin mco libro numcr.
6t. in fin.vcrbo, lcgacur, in quift.i.'

Cui addo illud ^cclcnaftio. ^.Etemo^

fyna patris um erit in obliuionc» Secundum
quam refolucioncm clarc apparec,

confangumco pauperi rclidum, piu
rcliclum iudicari, vc ccncc Glof.in cJ

i. de rcpu.liur.quam fcquicur &: fin-

gularcn) dicit Bald. hic in i.lcil.col.

i.ad fin.&: Paulus numcr. 6. Arccin»

1. idcm Bald. in auch. fimiliccr nu.4.

infra ad lcg.Falcid.fcquiturAbbas in

diftarubr. dc reftamencis numer.p.
MoUn.dc iuft ic.com. i.cracl.2..difpuc.

i37.inprincip, col.5i3.fccus,ficon-

fangu inco diuici quis rehnquac,criafi

tcftacor dicaCjfc id ica icJioqucrc cau

Glof.celebrisin l.iljud.verb.alia cau
fa,in princip.infra,hocticul.quam i-

ta accipiuc Do^ores hic & ibi com-
inuuiccr,& in I.fiquis Titio, ff.de lc-

gat.i. vbi PcraJraquxftioncm iftam

late difpucac cx numer.i i. &: tandcm
pra:facam opiDionem,vcram cflcjCo-

cludit,& probac ibidc omiftadiftin-

^ionc quadam Romani ibi cx num.
i4.ad fin. cum fcqucncibus:& prxdi-

^am Gloflam in di^a I. iIlud,poft

Bald. ibi,icadcclarac, & nocabilem,

ac communiccr approbacam ccftacuc

Dec. conf. 1^0. in primisclarum ii-

]ud,numer.3.p. i.fcquicur Tiraq. cu
relacis ab co diCt. cra6b.de pia cauf.in

prxfac.pag.6.verfic. quod adc6.

£go modo pro iftius quicftioDis,fi£

^ ca:rerarum quas in propofito occur-
renc,faciIiori compendio &cogni-
tiooe prasmicco, legacum pium, cri-

piiciccr confidcrari pQlTe : aucenim
ptum dicicurpropcer rdcipiccis pcr-

ionam, vcj foJum propcer caufam, in

quam iegacur,vel deniquc propccr in

tcncioncm agencis: iicec no raco h^'«

omnia in vno coocurranc.

Secund6prxmicco,fauorcs,& pri-

uilegia qua;quc,qux a iegibus huma-
nis,piz caufa; rcliCtis cribuuncur,in'

celligi de ijs, qua; primo, H fecundo
modopia diximuS|na,qua?foIainten

tio pia fecic,roIo in tribunali Diuino
fauoreSi&priuilegiafuapromcrcbur,

inquo illc iudcxcft,quifoluscordaho

minu nouic,&: rcda podcrac ftatera.

Quibusbreuicer pr^mifsis, infer-

cur.bcne in qu^ftione propofira dic-

tum efte,cdfanguincis paupcribu rc-

lidu, pium reli^um iudicari,quoad

omnes iuris efFcdus,qui pi^caufi^ fa

uorc funt introducci.Q^od adeo vc^

ru puco,vc,ecfi cerco coftec, nuJIo fpi-

ricus mocu,fedfanguinis& amicici^

^ifFccciooe omnino duccu ccftacore

T h icliquific.
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rdiquiflTcjOmncs tamc pi? cauCx pr^

rogatiua talc lcgatura conconiitcn-

tur. licit contrarium vclint rclati^

Tiraq.in pritat.craftat.pi^ cauf.pag.

^verfic. Qood tameti inceliigeQOu

cft, & parsim alibi Dodorcs lectire

patamcs,non alitcr piz caufje priui-

Jegia,pijs rcliftis inclVc, qua fi picta-

tisaninio rclida proponatur. Quod
fanimihi pcrfuadcrc nonpotui,rcd

inagis,vcl laltcm illa ratio radicinis

coiifideraca,eontraiiu perfiiafit:qu6d

iiqais legacum pauperibus, vcl cui-

ms pic caufx lelinqoac (Implicitery

abfque aliqua, inquam, conditione,

Dcumexorandi, auc Diuinum facri»

ficium, vclColcnncs excquias cclCi*

brandi,ctnttcftatore mortuo, aliquo

legMm humananim iudiciotale lega^

ttmdeficiat,fitamen a piia yoIunta«

teprocefsit, nunquidfimplex fic pia

voluntas,propccr humanarum Icgum

iudiciapramiu qu6d meruit, fic pic,

pium opus aifc^andotamictct cora

co, qui folum fimplice tocius cordis.

affedam,8e defiderium refpicittfecfi

dftm quod vmcniquc iribuere folet?

Mon quidem^nec enimquxpoftei
€ontingunc,ei qui bonavolutatc bo-

numopus intcndit,quiJquam obcflc

X)cus linit: fi vcro pr^didtum paupe-

rum Icgacum,noncaiiinplicicacccor

dis,& purc intentionis incegricate,

qua oporcuit,defiinftasreliguit^uia

forci.clarum picutis opus,namanSB
gloriae intuitu operatus e(V, nunquid
quantumcuquc humanarum lcgufa-

uorc,& priuilcgijs,talis difpoiicio ho
Dorccur vanumexcindx iamvolun.
tatis affedum lex raderepotctit>qu6

snagis i^Deo pro prjrmifib Jegjito

sncrcedcm redpiat teftator,quiaeaia

maluit^a mudo reciperc?N6 fane,nee
cnim fccundum qaod lcgcs humanae
dc honiinis dirpofitionc dcccrnunr,

mcntu augctucyvei miuuituc^vc iux-

L. I. C. deSacro/ancl, Bcckf,

ta id animx prqmiu condonacur a iu

dice Dco , cui quta non func^oculi

carnci, nec vida ficuc homo videt,

magis placuic percxigua vniuspau-

percula: oblacio,quam mulcocum dt

•

uicum copiofa largicip. Marc.capic.

ll.Luc. li.folariinplicis intcntu nis

reditudinc,& intc?ro cordis aftcClu,

iudc pcrpcnCo,' &: abunde cepero.Ne

quidquam crgo lcgum bumaoamm
fauoretU prioilegia animar profunc:

pro(unc fane legatarijs, quibus laqui

fibirobieftis prodefli^obcfic potue

runr,non iccm animar, cuifualolum

voluntas prodcffc, & obclTc poctft,

fccundum quara,in Dci iudicio iufti*

ficabicuc,auc condcmnabicur homo:

ac protode tot , U toties inculcata

piccaofiepriailegia»non aoimsB dif<

poncnt4S,fed)magis corum
,
quibns

relinquitur,cau(i^ indufta fuiue ne«

.

ceftarid fatendum crit, vc fic, pro ta-

lium rcliflorum fauore 6c prxrogaci-

uis, de pcrfooa duntaxac cui rclinqui

cur, oon vec6 de incencione rclm-
quentismaoeacioqoirendum. .

, Prscerea,fiad]eguinconfticacio>

7 nesrefpiciamus,quidquidjnpijscaa

fis fauorabilitcr dccreuerunc, inuc-

nicmus, corum fauorc
,
quibus indc

tcmporaiis vcilicas Ipcrabacur fucu-

ratfic pic dccreuillc : Nunquid enim
- 'cthnicis lurisconfaltis , animaram
cttfaiaiitfiwor,in c6fiderationefi»ii»

Ettamcin dotiscanfam omitumus,
quam proficcotur piam in I.cum is,

§.mulicr,ft' dc condidl^. mdcb.m leg*-

I. §.(cd fi Jibcrtus.ff. (i quid in fraud.

pacron.(& dchocinfctiusagcmusjfic

rnulcis vbiquc priuilcgijs adauctam
^^ftjgimns,qma fbfk^diMt afij,oosca
dotat^ muliettft^uaReipubUcscoaa*
faifir fauorec6ftitucu fic fuifle, cuiui
incereft,docatas cdc fccminas, ad fo.

bolcmprocrcandam, rcplcndamque
libesifciuicacc i.i .iF.foluc maBCfmo|cu

in
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lA Iibcrtacis d;itione piara caufam
vetfari,conftat,Cde quoin fcqucti §.

agcmus) ^in luce nodro anciquoiu

luris coufulcorum, & Imperacorum
lcgibus, fauorabiic maximc fcimus,

jdqu^ non manumicccntis, fed cius

ou 1 manumiccitur,caufa. Dcinde^qu^
' aliincncorum fauorc rpecialiccr (un):

confticuta.quorum cciam caufa,pro»

batur ^iain I. Mcla, ibi,pictatis in«

tuicu fl.dcalim.&^ cib.ir. lcgac.alctis,

an alimctarijcaufa,dccrctadicemus?

Qusedeniqj vana rcligionisfux cau-

fa fjuorabiltccr antiqui rcfpondcrur»

Ytiu I. luntpcrfonarin fin.fF. de rc|i-

giof. & fumpt.funer.anim£ caufa,rc*

iponfa, ncmofan^ metis refpodebic

Scd & ad if fas ChriOianoru prin«

cipum fanctiones pergamus: quod
pior caufx priuilcgium memorauic
ludinan. in auth. dc fan^is. Epifc.§.

fcd & hoc pra:scti collat.p.& in autb*

nin rogati>infra ad fcnatus cof.Tre-

bcll. & Summus Pontifex in cap.m
prxfentia, dc probation.ob ccftacoris

animam, an principaiiccr ob ipliut

monaftcrij, vcl pia;caufat£)uorcm,6c

vcilitatem, introdu6lu efre,diccmusf

Nam, n dicamus, monaftcriu ibi ad-

niiccicx aliqua difponciux, ac prx-
fumpciuz vcluncacis conie£lura,iam

volucacispotius ius ordinarium, qua
fpecialem pixcaufa: faiiorcm confti-

tutum fatcbimur.Qu6d Ci vclis.cru-

dite Icdor,ita fancitum eirc ex parti-

culari quoda monafterij fauorc,nuI-

]a volunxatis conicdlura proeo afst-

ftcnce.neccamcn refiftccc,(quod mi-
hi iurc probabilius eft.6c ica non du-
bic probacvcrba tcx.in d.§.fcd& hoc
przfcnti ,cx verfic. fancimus^ potius

ziionaftcrijfucccdcntis,quam anim^
relinquctis, cuius nullaad monafte-
rium voluntas cxtitit,caufam,& vtt-

jicatem, taiepriuilegium rcfpcxiflc,

iKinipcrici,

7 Exquibus lllud clat^ rclinquitur,

quidquidpietatisfauorc cdfticutum

Jc^itur,non femper propter anims
dilponentis vtilicaccm,fcd propter i-

pfam piam caufam conftitutum fuif-

le,vt Cic mcrito, no anim*x fauorcs.SC

priuilegia,fcd magispix cauf<c fauo-
res, & priuilegia, vulgo nuncupctur;
ide6,fi teftator illi perfona: relinquac

cuius rcfpcdus pium legacum facic,

Jicetvcrg conftet, eum,non pictatis

animocrga animam fua, vcl Dcum,
(qu? vcrc pictas cft,vt dicit Bald.hic

in rcpctit.nu.i8.
) fcdaiiquo fangui-

ois, ieu proprij amoris aftc£lu com-
motu.ficdifpofuuTe. vt.vidciicct, in

pioicgato, piusab hominibus vide-

retur,adinftar hypocrit^fquod gcnus
hominum pcfsimum quidem eftj ni-

hilominustalisdifpoficio,vclutifada

ad piamcaufam, omnibus pix caul^
fauoribus, 6c pr^rogaciuisiure tradi-

tis gaudcbic, quidquid alij vclinc.

8 £x pr^di^is cciam fingularem &
inpraxi vciUm infcro dcclaratione

ad texc.in d. auth. dc iandtis.Epifc. §.

fed& hocpr^fcnti,in fin. vbi lufti-

nian fanciuic, pcr n^onaftcrij ingrcf-

fum,aucordinisfufccpcioncm, inua-

lidas,auc pro non fcnpcis haberi c6-
dicioncs nupciarum, auc libcroiuro,

& fimiles,dcquibus ibi, nec locum fo

re fubftitutis,fubqualibctearum vo.

catis*5ir4mrCinquit Impcrator in vcc

fic.fin.jin redemptionem capktiorum^Aut egt-

mm dtmtntaifub pr<di{H$ comHtionibusfub-

Jtitutio^aut rejlitutio fatytxmUo mtmoratO'

• rum modo eam excludt.ptrmittimus. Erit mo
d^dcclaratio noftra, qiiodfi^ubvna

prxdi£larum conditiooum, confan-^

guineuspauper fubft'cuatnr,clcrico,

el monacho faito, inftituto, non ex-

cludetur fubftitucus,iuxta d.verfic.Si

tamen.qui liccc loquatur in paupcrii

fubftitutioDC , inccrca opinionc vo-

facocuminihilopinus idcm ericin

T } cuiufuis



Lto I. C. deSacro/ann. Ecdef.

caiaAiis fubdituctcnc , qui re vcu
pro vitx aIirnonia,commodo fublli-

tutionis indigcac, licctalimcntoruna

ncBiiinc fubditutio concepunon (iry

nec cnim lcgcs vetbis, (ed rebaslm-

poficasrcimus, ret ver6 fttbftanciani,

leu qu;iUcateni,non routac>qtt6d te»

ftQtor,paupcrem alimctorum nomi-

nc fubftituatjaut qu6d fubltituat Ti-

tium , cuius ca cft condiiio, qui pro

neccnarijs vua* aiiraentis,tcliiti c6-

modo eget, ncc enimideo paupcref*

fe ilcfinir ,
quia noniine paupcrtatis

«irocatnsaonfuit^vndc valdeconoe»

nicnS|eft,vt,quem nd idco magis de-

fcricpaupcrtaciB gtauan>cn»nend6»

fcrac iciiamcn.

J>ra:tcrca,non proptcr aHud,capti-
' uorum rcdcmpcio,auc cgentium ali^

' sncnca^incerta opinione ccmcepUiSC

vQCata , monaftcrium exciodunt ia

propofica fpecie«qttam propcer iftioi»

& iliiuscapciui, aut cgencisDcccfsi->

catc, vnde li hic Ticius ccrta opinio-

nc, & dcterminaca voluntatc dcfun-

.^1 fubdicucusjcam vicxpcnuriapa-

tiator»(econd&m quam, (ipaupcrcs.

fimpliciter fubftitoct forcnc, admix-
toscseceris,portionem rcli^ticaitere»

poflec canquam panper,&: fic paupcr-

catis commodo,8c iurc trucrctur.inx-

ta d. vcific. fi t.imcn. valcie dtbctm
cafupcxmiiro fubllitucio, monaftc-*

rioexcIofo,velttcifafta in eg^trsbo»

minis alimenca,ficoti valeret,pro v«
nius ccrti & dccerminaci captioirc*

denapcionc, fa6^a.

Dcnique prsedidis acecdir, quia
nonfolumcrga paupcrcs in comuni
pic(asextatcumcndata,fcdctiaccrca

iftius, ^ iliius eleemofyna,Macb.ca«

lO* in fin. Etquicunque pftim dtMtni
«ynifaiMiftAis cglicmsfMfHgUstMilm
Ultiomne difciputi.dmeu MnvMtjHOtt ferit$

merctdem fujm,&c Marc.p.cum plcrifq;

mlijs £acri clogi)i)ac de tc pc«coni)Sb

' Hic autcm, ncc facilis nec innti-

lis ,
fubfcqucntcr cccurrit qLurftio,

quidjfi paupcri,pio alimciis,aucpucl

]a;,pro docc,cafic quancitas iegaca,

3u« & illinslndigmtia,& iftius con-

itione fit maior i pone cnim,qu6d

faomioi,cui cencum anntta,vic2 nc-

ccflaria,hcncftc,& congrucntcr fub-
*

ininjftranr:vc! pucli.T.qua: millc do-

tis nominc datis,profuoium,fuaqui

qualicace virum loucniec, in imper-

fc^o teftamento long^ maius lcgacii,

vel hasreditas fit relida,|iunqtiidpro

parte qoam picta s exigit, foccefsio,

C^ccftamentodcfvTecur,pro rcliqua '

yer^ icgicimis hxredibus abintefta^-

t62(ncc cnim rcputatur abfurdum,

hominem,ad pias cauUs,partim tc-

iftacum dcccdcre,& patcim inceftacu,

Tt cttm Barciiic numer.70. «docr&s
Bald.fcripfimosfupra inprxccdcoci .

iftius partisiDicioJan cota hscredius,

€t tcftaraento dcbcbitur.vc pars pic-

lacis.qua: digniorcft,ad f; crahat mi'

nus dignam? an dcDique,calitcr reli*

itu,pro rciiduo, fimili inopia lab >ra-

ttbot eritcrogandu? Seria faoiqw^
ftio eft,nec pafsim obuia:mibi qttid|
apudnftoros nuUibi. Pro ciiias dc
cifione exiftimo, quod fi dc pauper is,

aut puclls conditionc ignorans , fic

largc,&: libcralitcrdifpotuitteftator, •

iuncpiccacisaDimo*& in piamcaa*
fam,totam basrcdttatem ioam reliw

qttific,yidebitar,quam itth^ccdisper

fona iotcgr^ adimplei;^,reatusfait^

vndecamtantiim bgrcditatispartem

confequetur b^rcs , quam in illius

perfona pictascxtgir,rcfi<Juum vcr^,

paupcnim aiinuntis,auc or^hanaru
dotibusercgabicur, fccundum cefta-

coris difpoficionem, vt innondifsi-

jniliccftttraditBaldttshic iniepct»*

€olonio,io. iBcrfic; quis incelligaiMr

paupcrDomer*. ty. Ncc,quiainccrr ^

tacft ciiocoiapcifona, quibus ^ncbi
eft
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^ TertUfart §,U ti%

cft^Cdjalegatiquantuas» quidqiw Jio€ cootmUciC cxprefl^ Bald.hie

•y.

noccc lehdis pizcaulje , luxia rcgu

]am.l.ici quodpaupcribus. l.nulli. l.fi

quis addcclinanddm, intra decpifc.

^ cler.dc quo iupra in initio. i. partr

diHiyiniis.

1 1 -^l-llotauteiii in propofica qiutftio*

00s& fimilibtts paQperes,8e virginet

nwritaQdase^oeligcremjCum qui-

bus maius colanguinitatis /autiudsE

alxcrius atlcdionis mcntum,apud tc

ftacotcni eilc inucnirccur : naui^cum
maiotcm quis excrccat pietaiem in

l' paupcres (iiof quam in exteriios.c

lion fatis.c^ft probanda. 86.diftiud^«

[
quodpafsimtradunc DoGt. perd.c.

- iionracis.Surd.crad.de aiimen.cit.l.

• quxft.pj.num.i.vbi alios cicac , pic-

tas ccftamcnco commcndata.abcxe-

cutore voluntacis, potiiis in illis,qua

in iftisadinDpleri «]ebebit;& ita pau«
' pereaconfanguineos eiTe piccligcn»

dos,tradidit Pari£coiiCa6 incip. Fra

ter /panncs^ num.^.vol.^. & McncC
14) l.cum quidanv, num.S.fi^.deicg.i»

, Mancic.dc conicd. vlcimar. volunr«

licul.quinco,nu. i6*Surd. d.quxft.^5.

aoQib^. qui alios referiinc . Ade^» vr»

U ceiUtoris filio fpurio , qni pauper
fic,di(lnbui pofle , tradanc Aogel.U
Imoi.in l.Lucius §.in teftamento.ff»

de leg.i.& ahjquos rcfcrcTiraqucIU

in d.pra:£ic.pia:cauf.|pag 8. vcrfic.fic.

facit,Mantic. d.ticulo. i • numero.i 5.

Surcl«(d.iittm.$. CuiconuenitreCola-

m repccicion . columna vndecima
Dum.18. quidquid illum Pcralca in

d.num.t8.& in antcccdenci , in penc
contrarium fcnlum inccrprccari , ni-

cator:fQ ptxmifsis iuque cafibus cxi

ftiinOyexectttorem yQonfoljim idita

pofle facete,fcd cciamfacere dcbcre»

vtcuoi relatis ab eo tradic Maniic*
di^o liculoqumto , numero 17.
Adco vt.non finc labc ci iminis ,cx-

trancus coniun^o , cxccrispanbus

,

^ideacur pr^ponimamycui pia defun
fts voluntas inandacafuit»eam lilo

aododebct adimplere>quempictas
magis exigit^fic namquc pium cefta«

corem voiuiire. credendum c(l : pnr-

r6,confanguinecru neccfsicaci, piius

quamaIioiumfubucnici,ptum,& ra-

tionabilccftjCttm vlcra piecatts cau-
fam,eos,prudentittm oqinia rcfp6fa,

hi kx ipU natura:,«xcrancis feclufiSi

£aciant (ucceflbres/vt inqutuncImpa
in J.<fi.infra quor. bonor.

Quod exccndo, vt,etG in noftra

quacftione, teftacor cxtrancam.dccis

caufa ioduucric, arque paupcrcm c6
fangpiineam oipictendo» adliuc,quod

. illi rttpeteftybttic pocii^squain al|i

cxtranef apptiyeaodum fic : nam licic

cam cxtrancam,huic coiundaf.tcfta-

tor pr^pofuerir, non taracn prajfumc

tur,aliam in refiduo,cidcm prxpone
ie,voIui^e:& h^c ciccaprimum pro?

pofic^ quxftioniseiieiiCttmt^

ci6 qttsiftioQis quam lat^examinac g| Secttndaserir«qa2dotelucor»per«

Peralca in l.fiqats Ttcio, num. ro.C rona*,cui reliquiCfiiecersitacem, 6c c5
de legac. 1. in qua concludit ibidem
num.i4.ad fi.qu6d rcli^luraapacrc,

fiiiofpurio.velnaturali
, qui pauper

eft,rcli£li pij tauorciudicacur:Sccua

d6m quam reorentiam,in humcr. 1 8»

ceftatttr.todicatttm foifte inRegla
CbScetlaru in vhimo rcttifionisgm
duperdecem Audicores»fe de lare

Alkgance, U iafociAMcei lioec itt

4itionein bene nouic : quod in dubio
expropinqu.tacc, conucrfacionc,auc

ctiam vicinitace conic^urare , licc-

bit. £c in iftocafu ruilus diftinguen-

dum crit,oam fi fiapljcicer rehquir*

crfi calipetfon^ , lerocam b^reditac^

inam,proanima relinquere^dixifiec,

noB tamen in bominnm iudicio dif-

pofitioiBdiaibitiirpia^iii parte ,
qu«

fuperac
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f.ncrai Uluis tBdigcnciam, vt tradit

^nel^pctCona,proal.mentis,autdo

c2u(x potieiur.no ita quod h.pcrdt

idou^caraticncprcbo.quon.a,qul

^atlcu1clmauit.hcct,piccat,s
cau-

?;\tfcciffc;dic.t,dupor.tio ta.

,^.ci. non fortrtur pictat.s cftcftus

ZL cclcbris gloll<j lcntcntiam in

Tud vcrb.a1iacaufa,inprinc.p.

;b,Ball&:raul.inf..hoctitu.q^^^^

optimam appcllat rcralt.india .G

cuisT.tio,num.9.propcfi.ncccniai

l,diuitibusaonat,pictaccmcxci.

cct vt pcr Bald. hicd.numcro.i6.6C

Bavc.ct.amhic.n rcpcc.col.y.vcriic.

fccundo qu?ro,num. J4 cum fcqucn.

lunnidc.nrcfcrtD.Thom.fi:ahos

rctulit TiraqucLin ^'V'f^\''i''-^l%
cauf.pag.7.vcrficul.quod adc6 ,poft

Principium,plutcs Surd. dc alimcnt.

iicul.8.priuilcg.i.num.5. Dmitcm au

tcm quoad propofitum intclligunt,

ouipro rationc gcnctis,ac ftacus,nul

U rc indigct.quod,
iudicacis arbicrio

rclinqui,fccipfitBcffctusm ptaifcQ

ti,num.i09.

Nunc vcrb.qui paupcti noftro, aut

puclll rclmquit plus qusim indigeat,

hac mfpeaa quahtate perfonaE ,pac

tem,qu9 cxccdit,diuitibus rcUnquit,

faltcm nonp.-iupcribus data mucni-

tur,quia retpcau illius quodind.go

tiamcxccdic,paupercsnon funt ,
qut

conon indigcnt;mxta illam Sapien-

tisad Dcum dcprccatione,ProuerbJ

cap. 50. MeniicitJtim & diuitijs ne dtderii

tnihi-.uibuc tdnthn viduimeoneceJfaLriit fM

JoTtlfttiatiis aHiciur ad negandum^ & dicam,

jjuis ejl Deus> aut e^cilate compulfusfurery (f

periurem nomen Dei mei . Acqu^ ita pars

illa qux lupccefti nuUo paupcrtacis

L.uUeSacrofancl,tcckf.

fauorceaudebic, quxnon inuenitur

1» paupccisvfumdcicliaa . Ncc ob-

ftar,fi dicatur ,
ccntangu.ncan^ tcrtc

(uam,nobiUsviri coniug.o illuUra-

rvictunaum,voluillcptcpccipcrlo-

nc .Pfius.ac tocius f.un.li.x dccus ,
«

aucr.ncncum. & idco opulctan» c. pco

doccrcl.qu.ftch^icdicacem.vcquod.

pcrfonx condino poftulabac .
dot.s

,

ampl.tudo fupcrarec : in promptu ,

namquc,rcfponfio cft,quod laudabu

lc pcofca6.humanum tamcn
votum,

& opus illud cft , & fic .
quod in illo,

pictaiis eft ,fccundum p.ccaiis lura,

quodvcr6humanitacis,tccundu hu-

manas rcgulas traaabitur :
quod U

iprumcxcmplocbruisoftcndctur^li

cnim quis confanguincum habcat.

autconfanguincam pueUam, quibus

congrua pcifonsdosA alimcnta no

dcfint,nunquid illi pro alimct.s, auc

huic pro dotc rcliaum
,
pro gcnccis,

acftatusincrcmcntcpmm rcputa-

bitui? oon fane ,
pictas, namquc, no

bonotum, aut hcncr.s augmcntum

,

fcd honcftum oeccfsitatis fubfidium

poftulat.vt probani pulchra D. Am
brofij verbatianfumptamc.pulchra

ctiam. S^.dift. vndc in noftro ca(a.

pro partcquam pictas t>ctit,pia, pro

rcliqua.humaoa difpofitio ludicabi-

iur,humaoislcgibusrcgulanda.

Non ctiam obftat,qu6d vna & ca-

acmvoluntas,pia&humanareputa

lur.ciim tamcn ,
qua: vcre pia cft

,
K

ficfolius Dciamoccm refptcic,tcrrc-

ni amoris focietacem non admittit,

ex coco,namquc, cocdc pictas eft, vt

cx coto.amor crga Deum, vndc pic-

tas profluit,acquc ica,difpoGcio in ca

fupropofico,vel pia in totum , vcl tn

iQtum profana , iudicanda videba-

iur,vt ita non , vt cx hoc & Lllo affc-

&ucompofita,diuctfimodc,vna K ca

dem voluncas accipiatur: Rcfpondc

wrcnim,in propoficopictatcml,vcdi

xiin
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xi in quxflioseprxcedeDte )non ca* tO|iiiii»id!giuic6firinmr,Se valeac,

pi aceduntisperfona ,rccl apcrfona

aJiiusin qucmlegaci comodum diri-

gicur: vndc,fumpca racionc pictacis

ab huius pcrfona, pro parcc, qux pie*

caticomicnK.piecattsfauore gaudc^
bic voluncas : vel etiam tclpoDderi

poceft, qudd licct (ic vca voluntas

vnius relidi,nd tame imp]icat,qu6d

ad ccrtam vfqucrcljdi partcm^pio,

ad tcliquam, humano afttftu mcuc*
recurccftacor. Ycl dcnjquedicendu

critytotamqaidem voIQcatcm, piaoi

efse poflccoram Deo>fcd coram ho*
minibus, folum quod pitm apparet,

pictacitiorerego|ari,vtdixinius ru*

pra in pr?mi(si$,vndc,rccam quidem
piam pr2fumeie,pijCordis cd.totam

vcro/ccundum pictacisiura iudica*

tc,hoitiiQum non cft.

^ : Vlcim&(vclam quxftiooem iftam
abfolaamns)alcer cafiic iftiasfecundi
cafus erir,quando mapi&fticonftcty
teftatorcm voluifrc,in cotum volun*
catcfuam lurcpiecatis cradari, alias

in tctum abinredaco Hbi fuccedi, vt

quiafccccdixic,qubd li inccgrii dotis

reIiAom,puclla; noo obacnjrct,ince-

grum abiaieftac^ legiiimit liicceflb-

ribut dcfcrrctur;qinifi vcrb^illios nii«

pttas* non pcocuraret docis relifto;

nin, decoris augmcnco , familizfo-

rcnc. Ec tunc maicr quarftionis difjfi-

culcas& iabor vcrcuur;pieras,nam-

qucex vna parcc,reli&uni,quaceaus

cftpium,iurepictatis ittdtcarc, exi*

gitjcx vcro ex alcera,quod in illo,vl*

tra pietatspiioAitcs eft,non ica iudi*

cari pccic : vnde,(idcfun6li voluntas

cd obferuanda (vc de iure compcrcu
cft)rcs>abinccftac6dcfcrcda vidctur,

ciim ncqucac in cocum tuftincci. Sc4
ebni pictacis caQla,digniorfic Cefi»'

uocimKOfiiea pramalecc debcc,necic4

ucnit,pcr mtnos dignam infirmariy

qtttoiffld maglt dcccCtVCilUtts fonc-

cum non (it nouu, vc quod magis di«

gnumeft.trahacadfequodeft minus
tiignum»c.quod in dubijs,vcrfic.Ncc

ncgan)us,dc coDiccrat.£ccJcl.vel al-

tar. & fic coca bcrcdius, in caufam
docis,fecttDdiim iora pittatis ludfca-

da eric, przfercim*qu6d cale iudicifi

ludicio ccflatoris cducniens cfTcne-
tnodubitabit, cuius cciam fauore vN
timam voluncaccm pleniusinccrpie*

taci, conucnit. Nec hcc aequicas can-

^m* (ed itts ctiam poftulat, in cuius

xcgiolit babemiis,vcile,per inocile n6
Yic:ars,&,quod nuUum eft,nuIlamo«

perari cftc^m» vt func lutis regube
vul^ares : conducic alccra qua tradi-

tur,in ambigua orationc,cam pocius

iDterprecacione eligi dcbcrc,qua ma
gis a^u& valcat*qua qua peieac l.quo

ties in t.ff,de teb. dub. Quibut addo«
caufam tcftati,ad (e trabcre cau(am
in[cft:ici,).t.§. fi exfundo ftUlcbcrcd.

iDft.c. Denique,fcntecciamhanco6
parum luuanc qujc fupra in inicioi.»

ilius parcis adduximus de lure accre*

fcendii Ecc)efi;r compctente,pio reli

Aisexcraneisperfoniftin imperfefto

teftamento,nam ibi aftctuimtts,ca1ia

reli^a>de per fe, ittce ncm fubiiftcie»

fed Ecclefia; inftitucx accrefccre«cu«

ius fcnccncis argu menco,mod6 dict-<

xnus,rehdli parci,qux piecacis iurc va
lec,eam accedcrc, qux fumpca in (e*

surcnon va I er. Sccunddm qaam ra-

tionemdicedum vidcbatar^qttdd fi*.

cutin ifK>, ita ic in proximc prace*
denci cafu, iftius fecundi ca(us,part|

quzfupetac mdigeciam perfonx vo-
cac2,ecfi iurcfuonon valcac,iurc ca-

men accrcfccndi accedac ajceri, qua;

va!ec,folumqui refpcAu priuilegior^
^

quc aliat pixcan(c competuntfvelur
ti !egisFaIcfdia;,& aliorum;ficin pr^

4i^o caftt ficieada diftin^io incer

pancffl»qttafflpietatadroiccic, & qoa

dimiicic:
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tlimittit.Scd nihilominiiSjContrariu

vcnuspiuo in prxdifto cafu , paitc,

fcilicec,qux fupciac iiidigcmiam,ab

inte(laf^de&tri»Boc in tllocaru>tun

accrcfceiictilocum fore^nam quomo
do hxrcspartcm capicc iurcaccie*

fccndi,&: fic vcluti fubftitucus,& ta-

citcjacfccaiulario vocatiis ad cara,'

quam .principalitcr cx fua perfo'

xia vocacus tion poteft capereJ Vode
tefol&cio,<|ttam circ^ios acctsfcen*

di,fupra in pratcedentis partis initio

tradidimus in caufaecclena:,!] gcne«

raliccr in pijs cauHs fic accipicnda,

limitanda omnino cnc , nc proccdac

in tcrminis propofica; qujclbcnis :

ncc cnim fi quis puclJam idam indi

tuac,in imperfbfto teftam€to, in quS
citace congruaite in refiduoTitinmi

defe£l-a pars Titi puellas acctefcec

,

fedmagis qoaccnus piecacis caufara

non conrinct, abintcftato dcfcrctur,

Qu^a rationc,ljoc ipfum prim6

ampliojvc proccdat, quanuiscupau-

pere noftro, 6liusceftacoris infticua-

tur,qui reCtc potuit»tD Smper&Aoce
ftamenco fcribi. I.hac confulcif&ima*

§«ex impet£(B&Oi infr.de ceftam;

Sccundo^quanuis alij pauperes,vel

quxUbecalia pia caula jCohxrcdcs

r:nc,ica vc cociusha:ccdicacis piadiC-

poUcio valcac in imperfedo tcfta«

mento. *

^ ^

Tertl6,qaanQis bic pauper inftitu*

tusin cerminisnoftr«qu«ltionis, m
locum deficientium ,eiprcftc fubfti*

tuatnrt his cnim omnibus caHbuS-

poitio in pctfona coharrcdum dcfi-

cicns (quia fortc ad partcm fuam vc

nirc rccufarunt, auc alias fada eft c«
duca; non debebitor cohmdiicnius
necefsitacijin derelifta eiportione,

fatiS) honeftcqu6pfaoifum cxtat:Sc

cxcplis ics clarius apparcbitifi cnim
filio,auc \nx caula:, in impcitc^o tc-

i^aincnco coh£te$ ali(^uis^ autfublli-:

n. Ecdef.

tutus cxtrancusdatusfir,rcpudiatam

a 6lio,fcu caufa|)ia harcduaccm,co-

hx r c d i ,auc fubftituco non dt£er i,ma

sii&ftuni efttconftac enim, in impcc-
fedoteftamenco tnter ItbeffOs,autad

piam cai:fam,coba:redi5cxcranei,8e

fubftitnti dationcm non poflc fufti-

ncri : porr6,qui paupcr cft,&: fciibi-

tut ha:res , auc fubftitutus
,
paupcr

iucclligicur intra limices unium
fu« , non «xtra , vc notauimuf : etr

fo
ad euacuatam pottiooem , estra

os liciitesjpcrinde ac dtuet,ex mi*^

nus roleoiii^voljtnme admitci non
debec»

Nec pra:di(Jlis obftacquodin his

tafibus cucam difpoiicioncm valere

proponlnMis,ciim paupercn), in ca ta
tiimparte fcriptft fingamiis, in qna
pto paupertate fuapotuic infticui , ui

teliqua fiIios,aut aliaoipii caufiims

nam,c4m porcto dcfcda in perfona

iftorum,non inucniacur pia in pcrfo-

na iilius, in eiusperfona no valcbic,

fcd pocius fucccilbtibus abinccliato

«lelerendaeric^

. : Ezqntbttfilhideooncfaribnocabi

lc eueniet . qu^d relida huic pauperf

porcioin ceftamemo minusfolcnnt
circa quod prarfcrw quarDio \ crfacur,

proca partc,qux,pictatis non cft,co-

h^edi filio, vcl oia: caufse accrc(cec,

iL eu&fi tota dcndac,cou accrefcet:

nec hoc,mtram eft,vc vniuspars pof-

£c,alceri aecrefcete,non tamen econ
tra,(icuti rci nactitalitexemplum de
xponftrac : fi cnim quis arqualc aqux
liicnfuram , in duo non qqualia vafa

c6ijccrcc,fra6lo maioti.no idc6ma-
gis,cadentem aquam, vas pacuu ple*

num capere poiret,tttaiiien hocnra-

6o;aJceti,quod maioseft , CuppofitOy

aquA proAueni accteicefe, tcAi pof-

fct.

f
Quibus tandcm pro comp!cmcn-

(o^u£&ioms adiungo,qu6d ii huic

pau-
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paupcri,minus vidui vcftituiquico-

grua hxrcduatis portio fit rqlida,c-

uacuaca portio cohzrcdis , tantum

portioni>accrcrcet, quantum pro dc-

ccntc virai fabucntionc illi decft,rc»

iidua pars lcgitimis fuccefloribus

communicabitur,vndc 11 paupcr hic,

cujus indigcntiam cogruc fcxccnta

cxpJcrcnt, in quingcncis inftituatur

in irr.pcrfcdo tcftameco,filiusin du-

ccntis&: quinquaginta, &c EcclcCa

tandcm in millc, fi pauperis portio

dcficiat,pro hxrcditatijs portionibus

fiIio,& Ecclcfia: accrcfcct.iuxta i. v-

nic.§.his ira dcfinitis,infra dc caduc.

tolIcd.Si vcr6 dcficiat pars Ecclefi^,

ncc rationc iuris accrcfccdi, ncc cx-

prcfta? fubftitutionis,ca,pro harrcdita

rijs portionibus, intcr filium,& pau-

pcrcm diuidctur, vt alias ficri folcc,

in l.fipluics fint.fF.de vulg.& pupiU.

fubftit.& in Qido§. his itadcHnitis,

fcd cx mille , qux titulo hxreditario

. Ecclcfia: rcli£ta fucrunr,ccntum tan-

tum, qua: congruo paupcris rcmedio

defunt.paupcris porcioni accrcfccnr,

quodfupcicft.ad filij portionem fpc-

dabic, non magis quam fi in intcgris

fcxccntis forct ab initio paupcr in-

ftitutus, quo cafu,EccIefia: pars defc-

^a,tota filio accrcfccrc dcbniftet. Yc
ilc in propofico cafum noces, inquo
pro hsrcdicarijspLrcionibus ininfti'^

cutionc datisiiuri accrcfccndi,& (ub-

ftitucioni locus oon cft, pro vtili, vc

noua.limicationcrcgulazd. I.fi plurcs

finr,&di£l. §.his itadefinitis,cum(i<

milibus.

28 Nunc,poftquampaupcrumoausay

pia> cftc gencralitcr tradidimus (quo

fuppofito probanc omncs,quidquid
paupcribusrclinquitur in minusfo-

Jenni teftamcnto, valere, vcluti pia;

caufc rclidum ) vidtfndumcric, quo
iure,pia: caufs relida valcant in im«

perfc^oteftaincoto. lcidproreguU

farL§.u 114

tradunti & coofeftim probac vniuetd

cx cap.relatum i. dc tcftani. Q^i ta-

mcn tcxt. folum id in caula Ecclefi^

dercrmina.t, nec ita facile probat vul

garcm conclufionem,qua gcneraluec

aftcritur.lcgatum ad pias cauUs rcli-

dum,duobus tcftibus valerc:vndc,cu

iuris corrcdio magi^ fic eu cjncta

quam induccnda,c. Ciim cxpcdiat,'^c

clcd.lib.6. nullibiquc rcpcriatur cx-

prcnum,legatum adpiascau{as,cluo'

bus,aut tribus tcftibus valcrc,pritcr-

quam in caufa Ecclenx in d.cap.rcla-

tum, profccto, paupcrun> lcgata,auc

fimilis cuiufuis pix caufa, videcur,

00, nifi lcgum folcnnitacibus innixa

valere, qua* folum in caufa Ecck-fi.r,

limitatx lurcCanonico lcgutur^pr.-e-

fertim,quodEcclc(ix caufa longcali.l

ac diucrfam habct rationcm ac cx-
ter; caufx pia;,verbi gratia,captiuo-

' rum rcdcmptio,paupcrum clccnicfy

nxorphanarum dotcs & a\ix finiilcs

quoniam, f vt fupra in initio pia:-

codcnti late tradidimus)rcftamcntfi,

inquoECclcfia cft ha:rcs, duobns rc-

ftibus valct iurc proprio ipfius Eccic-

fia',dccIarato in d.ca.relacum,ab(quc

aliquo fpeciali lcgumfauorc,Cum il-

]a,vt poce, non (ubdica f^cuiaris lc^

gislatoris inipcrio, fecundiim folcn-

nicaccs lcgis, inuica iudicari non dc-

beatratqu^ idcirco potutt quidcm in

teftamenciordinationc,fccudum,iu-

ris Diuini,& gcntiura rcgulam iudi-

cari,vcllc, & quod potuit, voluit in

d.cap. rolatumrfi^cularcs veio honji-

nes,ecfi cales finc,quorum caufa dica

tur pia,f vclutipaupercs,& fiuuics;

quod regibus,& principilus f<^'cuiari

bus,& eoru lcgibus fubditi finc, &: ii-

gati,non eft dubium:quanuis horum
caufam,^quius& bcnigniiisquam a*

Jiorum hominum iudiori , dcbcrc,

ipforu Principura humanitas poftu-

lec, a cotum lcgibus itacauc-*tur, vc

ia
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in Icg. vnic.infra quando Impcr. inr. fa & itrita.potiiic vcro in prcradiciu
pupiT.&: vid.adlc6 vc vafa,& vcHiimc

ca Oiuino cuicui dicaca , obcaufani

jcapciuicatis, 6C famis vcnjdi» pcrmic-

tanc, l.fancimus, f. infca hoc cicul.do

<juo funcaurca profcfto vcrbafacro-

rum Do&orum AmbroHj inc. auru
Ecclcna habcc,& Hicronymi incap.

^loria fipircopi.ii.q.i..Idquciure o-

ptimo tradicu cft, vc, fciliccc,pro ho-

minibuSjEcckiix va{a,&: vcftimcnca.

vcndancur,i ro quibus cociusEcclc-

iixfponfus.e vcndi,Sc vcl^imcncafua

intcr militcs diuidi, ac fupcr ca forcc

micci Jibcflccr voluic,&: palTus e(l;n6

camcji id coliic.quin fxcularcLS homt-
ncs , fxcularmm principum lcgibus

(ubijciancuriquibus foium £cclclia,fic

£cclcfiaIlica;pcrfonx ligari non pof-

iunr.iuxta cap.Ecclclia undtxMar irCj

& qua; iBi c.raciuncur,cxcradocon{li-

cucionib. Auth. CaHa &c irrica, infra*

hcccicul. laiciim aucem patipcrem»

cccta, fiuc incerta opinione concep-

tum/& vocacum,£ccIc{ia{licam cflc

perfonamjmplicac, vnde ciuscaufa

lccudum laicorum leges tra<£labitur.

Quod Sc ipsu ego probo indudionc
tcxcin Auth.dc fanClis.Epifc.§. fcd^
hoc pr:Ffencif vec{ic. 6n. collat.^.vbi

podquam Iullinian.dixerac«monafte

xiu m, in fpccie de qua ibi, excludero
rub(litucum,pauperum,& captiuotu

fubdicucionem cxcepiczred cuc in al-

tcro monafteriOjfcu Ecclcfiaftica pcr
fona non pofuic exccptioncm, qu«
facilius dcbuerac.ci occurrcre,qui dc
inona{lcrio,6c clcricis proximcfuc-
lac Iocutus>&: in eis rcputam pofuc-
rat? quia, fciliccc, rcgula abco pra;«

fcriptancquaquam inrclligi poterac

contra altcrum monallerium, Sc Cc
clcHallicaspcrfonas, in quatum pra;-

iudkium, quidquam difponerenon
poflct Princcps faeculari$,iuxca d.ca.

Ecclcfla (aQ^^Mari^& d,Auth.Car

captuio/ura.6c paupcrum, veluci lai.

cotum hominum, acque ideo quos
potuit, lcge fuacomprchcndcrcjcos,
lc nollc comprehcndcrcjfignificauit:

quod & idem clarcdcnocac vcrbum,
fenKUtmus,m finc poficum,vt,fciliccc,

paupcres &: captiuos(& idem dc qua
ciinquc finiili pia caufa incclligcndii

videcur,quafi,dc paupcribus,& capci

uis,cxcn»pli gracia memmillcc ) non
pcrmifeiit /inpcrator.conlbcucionc
fualigari, quos ca, vcluci laicosho-
mincs, ligarc^pocuiffcc.

Ciim crgo conllec, calcs pcrfonas,
ecficarum caufa,pia dicacur, vcluci

Iaicas,ciuilibus lcgibus-fubdi,appa'
rcc iam,diucrfam tflc racionc in £c-

clefia.accxicrispijscaufis, vc {ic.dif-

pofitum inEcclcfia in d.c.telacum.ad
aliaspias cauCas cxtcdi ncqucac,vcr-
bis, {cilicec.ccxc. & racioncccflaaci-
bu$/cd magisin ftria-4iurisdi{puca*

tioncdicendumfic,paupcrum, & fi.

milium caufarum piarum rcliftain

tcftamenco,quod Iccundum Jcgcs no
c{l falcQnc, non valcre.

10 Si tamcn afummo iuris rigorc li-

cuit aliquando rccedcrc, &: fecundu
quod bonum.&xquum cft, caufim
cra£tare,itixta regulam l.placuic u.fr.

de iudic.in hoc vno cafu td liccrc dc-
buic:idque non immcric6,pr.Tfcrtim
in eo ccftamcncoin quo pai pcrcs,
auc maricand« pucli:e,in communi
vocancut

, quoniam tunc failltatis

praEfumptio &: pcriculum logcabcfl,

qu2;,vt a Rcpublica dcul ficrcr, tcfta-

mcncia^lum^coc folcnnitatibus val-

larc.lcx ftatuic.l. final.vcrfic. Icx ctc-
nim.inftadc fidcicommif.cuiu alijs.

Denique raaximusillarum pctfona-
rum in lure fauoc cft, cum, &: vcndi-
tis Ecclefix vafis, catum ncccfsicati-

bus lubucnirijfaftura tiiatcrna picca-

cc dignum fic:vadc, liccthic fauor iu

Cyc-
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rpcclcciequa agimtis^non inueniatur

cxprcdus,^^ in concracium lex fcrip-

ta gencraliccr Hr, camen in proponto

calu,valdc dura rcdditur,& Chiillia*

iia gcce hxc duricics ludignaeft, ac»

f]Uc idco paupcrum iu communi, vcl

in p.irciculari,rcu timilis picc cau{je

legacumin minus pcrfcdlo tcftame-

co,dcbcbic valtdum iudicari,iuxca ce

ccpcam cundorum lcnccniiam.

Scd & in fummo luris apicc, hxc
pia,&: fanda opinio, vcrifsima appa-

rcbic.r» confidcrc mus.rcl i^um paupc

ribus,Chrifto Dominorelitlum ccn

reri,quia orc proprio ipfe dixit,Mac.

z^. &C in dic iudicij dicetCi^ment/ifo r9'

bis, quanditt ftcinis vni de hisfratribas rncis

minimiSf mihiftcijlisy2i(]uc ira in prarfato

Icgato,non paupcrum,fcd Chrifti pcr

fona dcbec accedi, cui te{lator,in pau
perum pctfona darc voluic, luxta cle

gantc tcxc.in l.fidcicommifsa §.icem

ii quis,verfic-inrerdum,B^. delegat.3«

p.:upcrcs, naquc , veluci miniilros c-

JcgK.per quos, lcgatum Chnfto offec

rct, uon minusquamfiquis hominl
Rcgi mille legarcc

, quxthefaurarijs

illius ia ccrrare^ionc cufticucis cra-f

dr, iubcrct : profc^<3 caufa hxc , non
thcfaurari,fcd Rcgis cfFe ,d!ccrccur;

fic in proponto,adinftar chcfaurario-

ruChrifl;! fcfchabccpaupercs.quibus

olim canquam cctcilsimis, & lidclif-

/imis DuichcfauraiijSi Ecclcnx che-

fauroSiRoma: cradidicD .Laucecius:

vndc cum non paupcruro,fcd Chrifti

caiifa in prxdii^o lcgaco, fcuinftitu-

tionc verca[ur,prote^6 caufahqc iu-

dicabicur,non iecundum ius,cui,pau

pcrum caufar fubijciuntur, fed magis

rccundiini ius, quo Chrifti caula cra-

clarctur*nunc vcr6 cum in ccftamen

cis, Ecctcfii caula non fccundum lc-

giim folcnnicaccs,fcd fccundum iuris

Diuini probacioncs cra6i^ari> iubca-

cur,in d.crclaturn,non nc fccun<iuni

"5
eafdcmiudicari dcbcblccaufa illius,

quiipfiuftcclefi.-Ecaput eft,qui iuris

Diuini fons & finis, qui dcnique Ec-

clcfiac fpofuscft? crgo duobus, tnbus
vcteftibus valebunt tcliita paupcri-

bus Chriftijiuxca Diuini iunsdifpo-
fitioncjin Oic di:orum,vcl crium,&c.

ti Hxcifane,hocicaconcludunc, vbi

Dei amorcceftacor paupcicsvocauic

tunc,enim lub corum noraine,& pcr

fona,Chriftum inuocafie , vifus cft,

quod ccrtc de hoininc Chriftiano,

pra^fcrcimdcco qui vlcimam voluit-

raccm fuam infticuit fcmpcr prxfumc
dum cricifi vcr6 cfonftec, ccftatorcm,

opus in (c pium, non pic fccillc^tunc

quia & legancis. bc lcgatarij pcrfona,

lcgibuscft fubic£ta,fccundum eas ta-

Jc lcgatum iudicandum crit, fi ftri-

€to iuris rigori ftandum cft. Nec hic

contradiciqius ijs qux aductfusalios

fccipfimus fupra in hoc eodem §. cx
numer.7. vbi rcfoluimus, pia: caufx
priuilcgia haberc locum cam in i)s

rcli^tis qua; pieratis animo proccflc

runc,quam qua: non eoanimo,ctc-
nim nonfemcl ibi,ncc inconfulto de

priuilcgijs pix caulx diximus, qux
vbi iQucniantur fcripta, vc in Auth.

fimiliter, Cod. ad leg. Falcid. yi lo-

cum habcant,non mifcrationis aui-

mus,& affcftio,fed pocius mifcracio-

niscaufa in pcrfona fpcdlandacrir,

porr6,in pr^fcnci acciculo proporui-

inus,nullibi inucniri fcripcum priui-

lcgium,quogcncraliccr,pi^ caijfcrc-

lifta valcanc in impcrfccto ccftamcn

to,foluquc id lus in Ecclcfia cfic cx-

prcfl^um in d.c.relacum,quc d, modo
cfficaci,& concludcnrc raoonc pro-

rrahimusad pias caufas,qu^ vcr^ pic

racisinruiru excrccntur. .

Sccundumqua:*paupcrum rcli.fta,

qujE in tcftamcnto minus fclcnni,

neccx ipforum, ncc cx rcftantis pcr-

fona dcfcndcrc p^tuimus.cx Chrifti

V Domini
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Dorainipcrfonn,rummo iurc dcfen-

dimus. Ncc fanc [Eiruni , qi^od iliius

pcrioria paupcrcs dcfcndutur,qui pau

pcrum Patct ci\U dcfcnror.iuxta il-

lud, Pfalm.9. TM ittattha *ii p«i*ptr,

crfbMOtu «rlf «ifj»r«r*qui paupercaiis

iodcfeiTus amicus eft ,
qua facratifsi-

• ma-naciuitacc fua sa&ificauit, Luc.i'.

• vitx coucrfationc approbauit,Math.

8. Vulpet fouti^s hahem, (r volucres tucli ni-

, dof.jilius autevi honiinis non hubet , vbi caput

fuum rcclinfp : Diuina praiidicacione

commeodauic, Macch.19. Marc*io.

ftLuctS. Omittaqu^cunqiulMbtS9tnJ»t

& idpwftrUmSy& btbdw thfimntm iu C£*

& ttni
i
fcquere mc : optata* mortis

nudicatc obfcruauic ; alicnxtandeni

fepulturx cledione pcrfccit. Exccl-

lcns crgo & pretioU valdc rcs , eft

paupcctas, qwam Rcx Optimus
Omlifpocens ita adamauic, & orc .

opere fic prxdicauic : excellcns |in*

qaam , U pretiofa valdc rcs, eftpaa«
perusynon execraca«Ccd obfecraca.

f. SECVNDI

S V MMA RI A. •

X T Ibertttis caufa,piaefe trutUcurjdf in'

telligitur» L contra voluntatem, C. d*

tejidm.muumifi,

z lJtlnrtaiscmij4m,fnUtur^piaefe,ngM

dMt friinltgysfidCMfh ttji fittMt «d«
twt rrii^d iwii frtfonatur.

l An^ir quando faleat Wiy^^lfti^ |a ttOs

tnento minut folenni,

4 Probatur.le^itima Itberorum nmiqumftr
libertates mmui^aut tollt potuijfe

.

5 KwlMligUw tmtt, in /. Papinianus, §.

quatmbitm.ftitinoff.tejiam,

4 Traditurjauoralnliwtm tfcttgaimm fi»

T tiorum quam libertatis caufam: indequtin'

/crturtdtt&tmtmttdm dttJsSd \ iu fi

icl.Bcclef,
' '

^
dt alierutriut pojleritate nortconslet i jit

quorum altero txbaredatto^li^,(um dattont

libtrtttnmjmdlttrotfilij fiiAitafi9,fr^-

mifiitttbtruuikMtJcriftatil,

7 Rijtirtnrgttfif ,& cmmtimtttofiKio^ quU
teflamenta interqt^ de prioritattUtmctH'

fiattfefe inuicem confunduntt^di^ntxtm

tro hareditai deferaiur, ,

8 Vbi de tejhmentorum pojiencate noncon-

{lat illud posleriutfadum effe^prdfunutur,

inquopta caufa ctntiuttMK

9 St futd iji tn nroque piu caufd ctntnittnr

imrjkfit^i

Jo Snttr pus caufat qu£Jit prdctigcndajttdi-

cit arbitriocommittitur: qui tamtn rhi con

currant caufs,fpiritualis (Sr corpcralis ne-

cefsitatu , Jftritualem frdjtttt corpo"

raii .

1 1 Trdditurjnon htntfcripft^ illos,qui liber •

uHt caufamyqualihts atid fid caufafauo-

uhliorm tft^Jimfticittr , & indtfiin&t

firiffirmtt»

ItVbi tenamtntmf^iori lo. ofuClumeft

frdjumiturpropter piam caufum , & Irgata

ddcaufas profatiaf , &fu!'JliiutiDnis,& co

lucredis adiedio \n eo conienta valentjt alias

teftamentumfolenneftt.

15 Et quid^ybi htmbobu ttffmmit , huer'

quM , it foOeritdtt hm con^at , legtu

rtiinqudntur difidtcmifiifdtijt lurtdibu

infiituti^

14 In qudflione^an pid cauf^c reltcia^h^reditd''

te non adita debeantur ,commur,es inuictm

contraritc referuntur,(y concordautur .

I) Smferatoris lAarci conilitutto\& remt^iu

didkeuiotm hmtrum^conjenumdd liber-

tmis grdtid ,
^mio badit utcejhitim non

Jk,& fMKip ntctgmium pfo Itktrtdtt , tr
ati}s pi£ caufd tegatis^traditur,& de ctaufu

la codtcilldri ftofi^ rttiSis/ubinttUi^

mm.i6'

17 Ampliatur tex.in l.ftfnetit.ff.de reh.duh.

. q^atenus habet
, ademptiontm liierucis irt

ferfonavniusjn vtrumque valere^ "& limi-

tmr , »f «0« froctdatl
>

ptSdth dnimfutrit rtli&d-

Atft. .
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TertUp(trt.§.i, ' ii 6

l9]Apgiuit»r'rjttJ test. h M. l ftfuctit,& nx volunratis obrcrnniuiam.non vc-

mendis ItgAt. •

•

l') TrMlicur, quhdft proauima duobus UgSUi

tefiator,& vnifoiUi ^iiemh» wredffmtt^

•eui^tMtrinUdiminus Igg^tS dtheHur,

io Umitaur 4/m wwto dtdfoim /. JfJfcf-

• fUy§,i*r^,M.

f.
SECVMDVS.

7)e iihnate.

^^^V Ibettatis caafam, pi2

J^^vSw^ cffcjprobat bonus tcxf/

S/T Jq^»biBald,iioMol.i.§.fin

J gfi J—/ niitcm vno , infra do

y^^tfi^^ coaunun. (cru, manu-
»^^mi(l. qucm mcliorcm

dc lure dicii laf.in ].i.§.(i quisica,n.

t^.in finitf. de Ycrbor.obligat. lato

EUexard.inTopicis cap. 15. iradice-

ti^m /af. hic in locis ftatim rcfirreii«

dis,Alcx.& Dcc.in l.capcncorias, in-

fradc ccftamcnt.milit.Ccuar.in cap,

KainalduSj^.^.num. 11. in princip. de
tcftamcn.& plurimos in idcm refcrt

Tiraq. i> pra:fat.piae caufx pag.ia.iA

fiD.8e in piiDctpiorequentis» vbi ecii

pro coDcordia allcgat. !• contra vo-

iuncaccm, Cod.dc tcftam. manuraiC
poft. laf.in noftra l.i.in Jcft.i.num.n.

& in i.ledl.numer.itf. & Dcc.in d.l,

captacotias, numer.2,3. Qux camcn
lex haoc coDcIttlionem dod ptobac,

nam pietas ibt ,ad vohiDtatis obfer-

uaDtiam re&rcur,non vet6 ad libetta

tem»quienini libertatcm ci confcrt,

Cjucni matcr fua in teft^iGicnto , li-

bcrum ficri prchibuic, lura jMccntis

i^iolare vidcturjSc ficillavcrbajCpJtfw.

£» iura^) dc quibusin textu,ad matcr«

road libertatcni rcfcruntur,&: mcii-

t6,pictas, oamquc,ctiam ot^ruan-
ciam, & reuetentiam k liberis debita

parcDtibus ptopcie fignificat,vtvlcra

d.].contra voIuutatcni,fic explicit.i»

probacl. cumte, infracic incfnc.tc-

ftamenr. I. pcnult. ff. dc oblcciuijSji

libcr.Sc libcrc.parccib.&:pacron.pca;-

ftand.ttadit D.Thom«A.i.qu«ft.zot,

artic. } . Batbofa noftcrinjli.^. part.'

Durocr.8.io p r 1 n c i p . fT. ! o lut. macrim, •

Ycra camcn cft fuperior concl^ufio

qu6d,rciliccci caufo I bcitatis pin cft,

& ica nocanc coniniuniccr Doftorts

, pcr cexc. ibi,in dida 1. 1. §. fin autctn
' vno,& in icg.penuh. infca adS.C.

.

Velieian. vt per Sarmieot. lib. a. fe-*

ItBt^ interprec. capic. 7. nttmec. 5 j*

Ycrfic. Prxcere).

Hxc autem pietas caufatur a pcr-

* fona illius, cui libcrcas reiinquituc:

vndc, ctfi coftctjlibcrtatcm non fuif-

fercliAam ptoanima,pia camcn rcs

dicetur,fecuod^m fopcricrcm noftil

refoliitiooem fctipfain in §. prxce-

de/ite,vt gaudcat priuilegio pictatiss

quod aducifus Bart. hic iii rcpctir.n,

^4. ad fin. voiuit cxpreffc iniol.in I.

captacoria', ft. dc Icgac, i.& ica etum
tcnuic Spcculac. in titul. dc>nftru<-

menr.edic. §. nunc a!iqua,verfic»8c

fcias,iit a.qDos re£Brc,& fequituc laf.

hic in locis ancea aUegacis,idem laf»

ID d.Kcaptacocias,num. 1 1. & in leg.

fi vnu^, nnmcr. 8. Codic. dc ccftam.

pcr ccxc.in dift. §. fin autcm vuo.vbi

libcttacis caufa, pu iinipliciccr pro-

batuc Dttlla animx contempIatiODC

reqoificav oec iofisriora ioraefie pu«

Cj^pluraaociquorum re/pcDfa,io qui«

multa concra communcs tcgulas

||io Jibcitatc Icguntur conftitiita.vt

gcneralitcr docct Vlpunus in lcg.

gcncraiitec §. fiquis lcruo,ft. dc fidei

c^ommif.libcrt. luftioian. in § fioal.

V» loftit^
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L. I. C. deSacro/anci, Ecclef,

Jnftic.dc donat!on.& tamcn Vctercs

illos iuris pcudcnccs luininc Adci ca

rc.ntcs» qui libercatis caufani, piam,

ac proinde cot prxrogacittiidig^ana

effc^exiftiniAttcraar , non piecaEem»

cx anima,attt Dco, c6(icicra(re appa-

rcc.nam.quoruni animq finc fidc mor
tux cranr^non poceranc, piovicaro-

iiutari.

Ncc quiiiquam obdat , qubd
liberMcisdaciu,noovalct in imper-

fe£ko tcftamenco non dubium,a(l

fin/infra de ccftamcni. quod ctiani

probac tcxt. in Aiich. quoti finc ciuf-

dcm titul. & in Auch. dcccdam. im-

pcrf.§ nos igitur,vcrfic.Si tamc coll.

7. Nam relolucm^ rclpoodendum

cricrclida fiueSccIefi«, fioe ciiilibet

alij pif cauf«>de mrcciuili non vale-

rc,nililQgis folenniratibos voluncas

muniufic,vc pcobat ccxt. in I. gene-

rali ibi, i^uo<f tamen alia omni iuris ratione

fnwnifHmJjfjinfrahoccitul. Vnde miru

noncftjii libcrcas* ecfipiacaula (ic»

iure cinili» in tmDcr^o teftamenco

noi^valcre , cra^atur.

QaofitfVt (ihodie libercas relia*

quaturi ctfi legibas volumas fubnixa

non ficjvalcac tamcn cx rcfolutione

quam tradidimus m §. przccdenci»'

pro extentione cap. telacum i.dc ce-

{Um.fic corrcbladifta 1. non dubiu»

cnmcoacordanc Secand6m quam
i xciblocionem, hoc ica demum incel*

Iigcndumeri^fipiecatisincuitu libcr

tas relinquatur.vt dc pijsxclif^is ,ge-

Jicraiitcr tradidimus:quo cafu, v 'iC

provalidicatc rvliftx libcrcatis, pie-

taccmcrga Dcum,reuanimam,in diC

ponente requiro , & accipio BartoU
fenteociam bic na.tf44id fin. quam fe

quicur Alcx.in d.i. c2ptatorias,cblu-

pcnult.& tbi Dcc.ad lin. vbivec^c6<
ftircrit,libcrtatcm,vcrjcpictatis ani-

mo rciidam non fuijlcjnon auderem
tcccdcrc a dcciiionc ccxc« in d. I. non

dubiu.m,curaalijs,quibus waditur,li-

bcrtatis dationcmnonvalerciaim-
i fc£ko ceftamcBCO.

* Hocauce amplio, vc procedat,etfi

racite libcrtas fuiflct rclic^a,(^ttia,(ci

lice r jfet uus,a domino fimplicltcr in-

ftitutus fuit, quo catu libcriasfubin-

tclljgicur rcli^a §.(cruus aucem a do

niino fuOjindic.dc ha;rcd.ialtic. Vn* -

dc. fi talis difpoficiop pietacis iataicit

cmanautrfCiiam ex impcrfedo tefta-

snento Jiber erit rcruus, 6c hseressbx-

res,inqaaiiUntrn eam duntaxatqua*

titatem ,qua indigct pro libercinrc

pcrlonx ft.Ttu,in quo,iudici,corporis

vircs, ac valecudo, & arcis in Juilria

atcendcndaccic,(i force calis ric,qui la

borarepofsii,rcIiqua pars bcredita-

tis, quia noo pia? caufx daca apparcc»

(vcantea in §. prarccdcnti reiolui-

xnus) cx impetKfta voiuncaccooa
luftincbicur.

Ade6auccm,Iibcrcaciscauram,fa-

ucrabilcm , quidamexiHiaiaucruor,

<vc cuilibcc alij pia; cauCae «am pr$-

flBrtent: cuios opinionis non pau cos,

nec pat ux' auchoritacis viros reculic

Tiraq in d.prjrtar.pix caufxipag. n.
vetfic.qiiin etia videcur,8i: in 1 fi vn-

qua,vcib.dcnatione largitus .n. 51^.

cum lcqucncib.Cod. de rcuoc.donat.

idquenon lcui rationc probare, vidc

bacar,dedttAaex regula,fi vinco vin«

centcm te, ^fortiori vincara,Te l.de

accefsionibas,ff.dediaeif.& tcporal.

ptafcnptionib.quoniam pir caufje

Jcgatum filiorum lcgitimam nunqua
minuit, vt in cap. quicunquc 17.^.4-

Auth.fi qiia mulicr,vbi not.Dodlorcs

Isilra boc cicul • tc tamcn libcrca-

fis legaltum non fol&m minaic filio-

cum legicimam.fed eciam ao&rc in
* totu, V t not.omncs per tcxcom ibi in

lcg. Papinianus §. quarta autcm (F.

dc inoffic.tcftam.Vndcjlibcrt.uis lc-

gatu, ipfa icgicima fauotai>ilias cfle»

cuiden*
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TertUj>art,§,t, uy
cutdenter colligicurivtnotac Fulgof. tra filium in ipfa legitiiaa pr^ualebit •

Dunicr.).& Paul. qui hocmirandum
dicit,in d.§. quarta autcm numcr. 4.

Quod tamen ibi glol.fic communitcr
Dodorcs,vt cooilat cx Paul.d.nuin.

4»9c Tiraq.in locis fupra citatis,esU

ftimSc, hodie cHe corrc^u per Auth.,

de crieiit.tt fefflif.§.pcobibemaSfCol*

lac. 3.

Ex quo fane tcxt. (vt Sc boo obiter

attingam; talis correciio mihinon
conftat: nec camen vcram puto con^

elufioneiii,(]uam Botant DpQor.ex
d.$. quarta autS, legitimam, fcilicec;

per libcrtatcs minui,auctoIlisnece*

nimvlla ratiopetityVtquodparcns,

gratuitc prxftitit, naturali,&: ciuili

iure dcbitum tollere, aut minucro
pofsifcgo coim ccrt6 fcio^qu^d fi dc

cem fetuos habeat patcrfamiliasi« tC

nuUi exillisin tcftamentofuo liber-

cacem celinquac* nuUoiucisauiilio

contra ceftamcncum, fcrui conten-

denr,cu.m tamcn fi vni cx filijs lcgiti-

niam non rclinquat,plurima fint iu»

ris rcmcuia, quibus contra patcrnu

elogium filio prouidecur,idquc meri-

c6tCiim nacnca ]ibccisbonaparentii

addicac» velutad debitam fucoe(sio-

vcHaltcm in|reliqua bcnorumfuc-
ccfsionc,qu3E Jcgiiiniam excedir,ru-

ptopcr qucrclam tcftamcntc, vt iu

d«l.rapinianus $.final/Nec coim ru-

pco ceftaraento, libertas, ^raorabilis

cHc dcfinic,attc fucccisio iiliorum ab
Uiccfiat6 delaca» £iuorabilior cft, ca
qux ex teftamento dcfcrtur. Ha:fa-
ne rationcs yrgcntcr ccDcJucluEr,lc-

gitimam, pcr libcrtatcs non tolli,auc

minui,& quidem,fecundum hauc lcn

centiam.non dubico, qu^d Do£to-
les noftci refpondiirenc, fi magis,
quod ipfi fen(iuenc,rcfponderec,qua

quod,Vlpianum (enn(rc,cenfuerttnr,

quitamcn contrarum magisquam
vulgarcm conclufioncffl cenfuit in

d.§.quarca autcro, vbi gloCoimis an-
xi^labocansy varii litcram corrum-
pic» 9c tcanfmucac» nec caroen ex ca]i

varictate verus illius^ fenfnsorirt

poteft.Qi|are fic ego incerprecabar
VJpianum in d.§ quarta autem.vt in
vcrfic.fed an &:Jibcttatcs quattam
minuantjvidcndum cft,proponac VI
pianusquacftioncm,an icgitima, pcr
libeccates minuacur! f fic namqoe in*

coco iUo §« verbnm,fa4rr4fi tc^alddm.
nem cos vocaado : qnidigicur.Cblo ^^^proquarca iurc natutx debitaeftac-
teftantis iudicio innixalibercas,coc cipiendumj&fubfequencer prardiftf
jutibus innixam lcgitima turbablUt

Nam cifi nxagnis vbiquc iuris fa-

uoribus , ac priuilegijs libcccas cu«
mnlataiicjnon camen viqob adeb va-
lituraeft»vclegemvincac& cinileai

tt nacttralem:pr«fer tim,cu nec prin*
cipibus.in cuiufquam iniuriam bene
ficia tribucre,moris fit,1.2..§. meritd;

& §. fi quis a Principe, fF. ncquid in

loc.pubi.l.nec auus infra de emanci-
pac. libecc&m volgacib. Non igiiur

credendom eft,libercacis fimorem in
Sniuriam Hlioruni ab VlpianoanW
pliari.Deniquc,fi libcccacis&oor,lo>

gicimaE pcsoak^cnrnoB ctiam eoii»

quxftioni intcrrogatiuc refpbndcar,

diccnsj^y nunquid minudm? v bi ,pun^ii

$

cft in meo libro, cuicaincn dcbctin*

cerrogationis nota fupcraddi.vc tlc

incerrogatin^ loquaciir, ne alias fc*

mcl poutam quafftionem, icerumfic

nimis fuperflu^ lurifconfulcumrepe
cijflc fateri cogamur,idque'ctiarn prg
cipit ius & natura lUius dicl:icnis,&r,

qujp cftjvc intcr diucrfa ponatur, vn-
dcdiuerfumfignificari iiifinuac in il-

la oracione, nun^uid mmium^ ac in ilU
pnecedenci,sii «1 6* libmtm ipunZ mi*

mantytiSiSgniintCTqiins didlio illa,6*

infericor«ae6 vcro cu glof. u Sartol;

y j tncciligi
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I. C. deSacroJancl, Bccle/.

intelligi pctcft, in diucrfis orationix

bus.diucifas quxdioncs proponi,al-

teram in 6lio indituto, altcramin

cxha:redato: nam,pra;terquam qu6d
boc diuinatorium dt , non conucnir,

inexhxrcdato filio quxfticmc dc !e>

gitimx diminutione proponi: Igitur

cum conftct , VJpianum quxftioni

incerrogatiuc refpondide , in hunc
modum,<l^ nuntjuid mintf<(nr?apparcc,cu

refpondifsei pcr hbertates quarcam

xion minui : quod Sc ipfum fubcilitcr

in verHculis fcquecib. ab abfurdo vi-

tando contendit, quorum nos indu*

Aionem, rabtilis lc^oris iudicio re-

Iinquimus,prq(ertim,quia non iibcr,

in rc nuUius iam hodie vtilitatis tan-

diu immoracj.cum omnes probcnr,

conclufioncmjquamexiftimaQtpro-

bari in d.§.quaita autem, corre^am
elfc hodic pcr d.Auth.dc tricnt.& fe-

mif.in §. prohibcmus. Vnde lamin'

tcr omncs conftare debst.legitimam

filioru ,hodie fauorabihore cftcqua

Ubcrtacis caufam. A^^roindcjfi duo
rcperiancur teftarocnta in codem die

fad:a, in vno, plurium retuoruni

hbcrtaces fcriptae (int, cum iufta filij

cxhzrtdacionc,m alcerovcro, idem
fihus,inftitucus,lcgacur,omiftalibcr-

tacum dacione,ncc ytrum, prius,po-

ftcriusucfa^^um fucnc, p( fsit appa»-

rcrcjillud poftcriusfaclum prsfume-
tur,& iudicabicur,quod,mcliorc rilii

caufam concincc , altero reuocaio,

quodpro hbcrcatibuscrac,cum.c.tU'

fa,ciuili,& naturali iureadiutaiauo-

labilior cfte dcbeat, quam libcrcas:

quod & ipfum alia prxfumptioefd-
cax,facilc cuiquam perfuadebic,qui,

parentum aduerfus filiosiram, pro-
niiis inamorcm,quam amorem,in i-

ram couercifolcrc, a natura accepic.

Quodfi, inter hbcrtate, tc quduis

a]iapiacausa,fimilis quqftio oriarur,

maior eritdifHculcas:qux vt facilius

refoluaciir,pr.Tmitto,tcftamcnca, in-

ccr qu.T dc priociratc, ac pcftcricace

temporis non apparct^fc lc inuiccm
cofunderc.adco quod ncucri h^rcdu,

cx alccrutro dcfcracur fuccefsao, vc

voluic GIolTa in vcrb. mirtus cft, &
communitcr Do^lorcs in l.final.infr.

df cdi^^t.D. Hadtiani colicd.vbi laf.

col.pcnu]t.n.3o.vcram,8«: commur.c
concludoncm dicit,& glcfin I-i.vcr-

fic. Non aurcm, vcrb. vcicrcs, ft* dc
bon.polVcs. fccund. tabul.vbi ctiam
B.Trc.&: coiumunitcrDodor.vc tctla-

cur GouiLS.in I.^^.Tauri n.i^S.cotu
n*uncm cciaaifciiplit Ciaius m § tc-

flaiiicntum qi-zft. hnal. traJunt Ca-
noniftxjpcft gloiram ibj,in cap.duo-
buSjdc fcicripc.li.6.Q^aa li in altcr-

utro pia cau(a concinLatur, hcc, pcf-

teiius facl-uui pralumciur, f.iuorc lc-

gatorumadpus caufas ri;iicio»um,

vtnngulantcr voluic Rojuan, m rc-

pctic. A.icli. (jmiliccr. in diiodcciuio

fpcciali circA vltim.is voluntat*s,in-

fraad lcg. Falcidia, Qc ncminc rclato

^
Andi.de Bclfctis m pra^Icnti nu.iii.

in dccimo fpcciali ciica vltiinas vo-
luta:cs,(cquitur Gomcfd.l.^^.Tauri

num. I ^9 vcrfic.4. hmira, & ita fe

confnluiflcjrcfcrc laf.d.n.50. quiitc-

ruin, fccundum c.indem Icntcnciam
BrixiJCpro hofpicali magno, fccon-
faluiftc,&: iudicatum fuiflTe.rcfcrt in

lcg.i.col.i.vcrfic.quartoamplia ft^.fo-

|ut.marrim.& vtrobiquc idcmcradit

fi duo inucniantur tcftamcnta dc ea-

dcm rc.in cadcm dicjconft^aj vnum
pTO pia caufa,alteriim non,nccappa-

rtar cc prioricatc. Pro qu.i fcntcntia

f^cit rf giila Icg. funt pcrfon.r, in fin.

fl-.dcrehg»of.&: fumpt. funcr.& cam
dcniquc probanc alij quos rtfcrc.^£

fcquitur Tiraq. dcpriuilcg.pia: cauf.

priuilcg.jy.

Nunc ver6 quorftio noftra cft,qua-
' do in vcroquc ccftamcnco pia caufi

VCf-
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vetfatur^diueiCrtatnen rpeciei>c p6 reat^bbferQati inbeconnaiii/jiii mv
tc,quia in vno fcruorum libertaces,

in altero vcr6 Ecclcfii lcgaca fmt rc-

lifta:.vcl in vno vnus pauper,in alcc

roaiius vocctur:& vt difficilior qu?-

(lio rcddatur,huc& illu*vt charitatc

xquali erga dcfunduni,ica pari incer

(e paupcrtateaffeAos propono»ita,yC

nec in alterutritm maior voluntatia

cdieAura appareat, nec,quiaparlter

priuilegiaci apparcnc, a]ter,aductras

altcrum ,
paupcrtatispriuilegio vti

valcat.Qija rationcjfiad lus comuno
rcsrdrcduccnda, ncucrumextcfta-

menc^ixr^lem fore, videtur, iic e»

siiminbuiufmodi ce(bmentis,inqttf

busde prioritatenon con(lac,tus c6-

tnnne haber,iuxta gloda; &c Do^oru
aflTcnfum in d.l. final. quod tamcn in

ca(u prcpolito, neminem, crcdo rcf-

ponruruni,quia rutumaratiocft,qua:

pro piecate £icit» difta J^iunc perfaf;

nz,in'ftn.
'

'^P.

Quari,pro refoluddne dicenduni
ctic.qu6d quando in vno ccfiamcncd

piacaufa, in alccro profana fcribi*

cur, nccdc prioritate con(lac,cunc

de iuris rigorc, ex ncutro harredem

. poirecxifterc,vidcbatur,cumincer-

tum iir»quem fuprema volnntacevor
cauericteftator : fed c^m»in incerto

voIuncacis,ea ficinccrpvecacio (unae-

.da^quar pictati magtsfauec, aquifsi*

tnc cxiftiaiatum cft,pictatis teftamc-*

(um,canquam poftcrius fa^um. c£^

{c6tum habituium: quod 6, pia cauGi

com alcerapia c5tendaCytimc £ueo-
dum qatdem eric,es altemcrocefta*

mento hxredicacc pofl*e adiri,vc tra-

.dic Dcc- in d.l.final.n.final.vcrfic.fed

contrariu,irifia dc cdiCt, D.Hadria-
ui toli. rnqucncn tamcx aliquo piar

cau(jrpfiuilcgio.«quaexconicd^uraca;

-defaii^ votuncate, fic (ic ex cerrild-

2nift& vttfpatiCstmisiuris prxccpcis,

quibur vltimavoluUs vccuquea^

noccAanietopiam caulain inftituir«

inalccro alccra caus.ipia,que»qU{fof
in vno,& in altcro libi hnalicei pro-

poruith(2tcdc.'cuiinvtio,& in;>ltcio

prmcipalitcr obtuhc bcna lua , n.li

«ni,& (cm^^er cidem Dlo, huc in tc-

clefta fua,vt in Auth.de eccicnafV.cic.

§.fiquls in nominc magni Dei & (al

iiatoris noftri lcfu Chrjfti,coIt.9 nt.c

in (uispaupcribus, iu>r;i ca qn«c" l.jjp

Cmus in § prx<.cdciiti,cx vnai.: kin
pcr cadciu caula^ittaus, in vnu»..6^

icmpcrcundemfincm? idcd autctu
diuet(a condidit ceftamenta.cfi (cm^
per,cundem bcredem finaiicer hab^
te,intcnderec,vceo modohabcrctV
quo, Deo acccptabilior ficicrobla*

tio , fic cnim in ambigua pictatis vo-
luntate pr^fumcnJumcrit; /gunr cu
cx quacunquc voluntatc fucccfsio dc
£Biatur,finem Vtraque ptincipalucr
intentum obtineac defunftus , appa*
ffet*qu6d inpropofita qua<ftiooe,nc^

cc(rario ex voluncace dcfun £li , citra,

fpeciale priuilcgium
, fucccfsio , piac

caufar dcfcrcrur.Scci.cx quo tcftamc-

toJ cxpoftcriori vtiquc.pcftcrius au-

cem iliud cirejpr^fuaTo, cum Dccio
vbi fupra , quod in pia caufa incento
fini,mc]ius &c fattorabilius repctftur.

^
Cuius rcidcfinitiii iutcccrca no eft ,

* fcdc.i bono prudcnris iudicis arbt-

trio rc!inqucnda erit ,qui cx diiabus

pijs caufis cam eliget t.mqua/n poftc

riotc ccftamcnco. contencam , pcncs
~ cwam, inaia|||i||^ nccefsicaccjii

''(iii^|S^^oueric,iftins,nan qur,^rcuf

(lo pijfsimo peo,qucm (ibi pcopo4
fuic ccftacor y accepubiUor efte » crc-

dccur

.

jQ Ex quo,propo(ita dc Iibcrtatc dubi
tacio^|Uando cum aiterapiacaufa c6
tendic,refoluenda venrc:nam,ci(} gc-
neraliter pro I ibcrcate fir iadicaoJb,

bonu»tamcs pnidena iudex arbi-

trabi*
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mbltur^vtnimcaiit alceciuspix cau

ncccrsitasjvt^magis, ci rcl i&i com
,

modo fubucnirf,cxpediat,quam, fcr-

uos , libcrtatcfrui : vtriufquc itaquc

pix caufx indigcntia ,ac picuifione

diligcnter pcnbia,pjudciucc,& pic,

piccaiis ncgoiiu dilcernctur : Q^od
ii omoibttsdiligenccr pcfacis, in vtra

que caofa.aqui piecacis ratiohc vcr-

larlanimaducttcric i$ cui huius rci

cura incum^it/quicafus critrarifsi-

mus^gratific-tioni lccus cnr, nam ,

quacunquc adnulla . fcmpcf cft vcru

diccrc, ilJani fccundiim tcftacoiis vo

Juntatem admitti,iuxtarttp.<liAfl.

llludautcm drdi arbitfij difcre-

cioncm crit aducrtcndom,qu6d fi in«

termafculos ,ac ftrminas arquc pau-

pcrcSjfr.^^i fpccics contingat, in inu-

licrcs voiuntas poftcrior, & fic,caru

caufapotioriud>cabitur,argun)cnco

fcnccnci^ , quam alias incer monia«

]ium,ftvirorum ecclefiam dcterBii*

nant CyD.&Ba]d.inl.cain multar,in«

fra de donat.anienupc.cui u s ncs fup.^

mcminimus in prim.part. initio, ica

in fpccie prcbat Dccius in d. 1. final.

r.uuj.fin. idquc non foliim proptct bo

ininumart€m,& indufttiam* qua fibi

facilibs allundc proiiidcre poflcnt,

fed ttiam ptoptcr niaioris periculi

fttbucntioncm m flatu muliebri ,cu-

iusmali perdendi ,fragi]imulicrum

fcxui potuit,ncc tamcn dcbuic ,ilifc-

lix paupcrtas cccaficncm prabcrc.

Quo^tjvc jn hac,& £nulibusqux

lUonibtts,vbi ex vna parce • corpora-

lis» cx altcra,lpiritna]is vit^neccCii-

fas inftat,fempcr pro ea caciia fit pr(«

fumendom , qu2 fpiritualis vitz oe-

cefsitati fauct . ctcnim,3nim? magis
qtam cotpcrispcriculc & ncccfsJta-

ti fuccuircrc,tanto n:clius,& prsda-

tiuscfl,quancc mcIior,& praftaotioc

aft anima ccrpcre,ficutiii vasltttcii

jfciragile intttshjibcatpretiofuin li-

1

1

cuorcm scui.fipericulttmdr , vas iri

fra^um,prius fubucnlrc
,
quam vafi,

quifquis vcl parum piudcns non cua

ftabitur . Hancdcniquc fcntcntiani

iuuatquod Tbcologi craduntdccoA

ftituto io extrema ncccfiicate falutis

(^iritnaUs,Ctti^ciam cum noftrx t€«

poralis vic« difpcndio,fubpc9Cacio-

bligatione fubucnicndum n)rc,coa-

ftatjcx D.Thom. & ciuscommcnta-
corc.^.i-quxf^.i^.artic.^.adj. tradit

Nauair.in manuaL Hifpan. c.x^.nu.

XI. Hadrian. in 4. dccoofeff. dub.8.

Soiule iiiftit.lib.dcctm.quzft.x }. arc.

4.8ccommufiiteralij. Ecdcntquefio

€ic,qn6d oposmifericordia; fpirirale

corpcralibus mircricordia; operibus

longepr^ftat » vrpatcc :& conflatcx

Archidiac.in c.triafunc.4^. diflin^.

D.Thom,2..x.q.3z.atcic.i.H&nric.ia

fc^intcr opcra»de fponral.Soc.io rclcc.
' de recrcco,mcmb.a.qo«ftion*a, coa-
clttiicn.|.

£k qoa rcfoIucIoQc adnotandum
cricvcrum iimpJiciccc no cfle, quod
trad,idit TiraqucJ. cuni relatisabco

in d.I.fi vnquam, vcrb.donaiione lar-

gitus,num.32,^cumfequcocib. &: la

d.praEfiic.pijecaufpag. 1 1. terilc. qoia •

cciam vidctorJibcrcatis,fciliccc, cau

faro ,faoorabiliorg cfle qoatibcc alia

pia caiifa:nec cnimfempcr & indi<

llindolibercacis caufa ahj pix caufs:

prsfcrcnda erit , cum m.igi$cor.uc-

nrat piecati,io pijs caufis, prc ca ccn-

fu)crc,& iQdicarc,cui,fubcond« icc«

oitocis itccrnarpericolum imrainec.

Vnde,fiin propcfiraqo«ftionc, cap-

ciuorum icdcmptio,cura feiuoium

libcrtatc ccrcBrrcret,illorum pctius

quam idortjm caufam cligcrcm.tam

prcptcf arpcricsfcruiiuiisiugu,qucd

apudinfidelcspatiuntur,qua,& prae*

cipuc, proptcr iofidclium fcandalis

ttcpcriculo pIcnaeonucrfationc,ani

jDarumfaJttti admodu pcroiciofam

.

Jllud
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li Uludautcrciendumcnc.quodvbi
tcftamcniura valcrc iudicaturin pto

pcfita rpcciCjfialiasfoJcnnc lit.lcga-

la ad profaoas cauias ineo contcn*

u valebuotveliitiinco tcftjUDcnco

xeli&iy quod poftctibs fa^m iudi*

catur:quar. notantiim lcgata, fcdSC

«obaercdis adic^io, ac fubilitutio in

• co teftamcnro fada,iurc valcbunr.

Qu6d fi cadcmmct pia caula, in vno
& altero tcftamenco fic inQituta, il-

]ud jn caCu dubio.pofteriotc loco

{kum ccnfcbttur,in quo,ea legatis,ac

iikiconiniirsis^utalijs oncriDttt mi
aoi grauata repeciaiur , cx racione

quam proprincipalis quaeftionisre*

ioluticnc notauimus.

Hxc auccm omnia, dc piano pro>
* ccdunc vbi in vcroquc tcftamcco pia

caufa h^res.Scd quid,finon'luercs

fcd lcgabtia fi^niii$hseccdibasiofti«

tiitis ? Cum cJiim ad profanas cau-

fasius tcdamcncurum^rincipalc fir»

non poicfl: , vnus&: idcm hxrcs in v-
troquc tcftaa.cco jncelligi, &ricccf-

fatfinaJisratio, quadiximus , altc-

rom ex tcftamcncis , quod, rcUicec;

magis pium apparercc,pofteriotilo«

co fafium ccn(cri:nec itcm hicpriui

Jcgio,fcufauori pix caufx locusclFe

poicn:, cuius intuitu, Roman. & alij

quorumfupra mcminimus,tradidc-

junt,illud tcIUmcntum poftcriusfa-

' jStum reputari,in quo piaf caufz icga-

ca concincrfntttt snam, c6m in prae-

fcnci,in vtroqujetiftilfliwnto,pi«cau-

fx lcgaca effingamus>fiatfcram piioi

Jcgto admicramuscontra altcrius x-
quc rritnlcgiacx admitccmus,qu6d»
ius ngn pancur,l. (cd Sc miliccs, ff.dc

excufac. tutor. Apparet igitur,quod
' nnl]a1ocisordinatij,aut fpecialis o6«

fiderauoi^,vnum liic,auc alterum«
ftamcii(um,pofl:criori loco fa^um in

ceiJfgi poteft, vndc, cjini (e fe muice
. con&ndancy acimpcdianc^fcriptus
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hxrcs,cxneutro obtincbic snon idc6
tamc dcncict pictacis lcgatum,nait;,

Cu^.n dolcgacario cctti dnius, (mc m
huius,liuc in illiuspixcaulxptrlona

• eiofFcratUC icgacuai,(ci).pcrdcbcbi-

cur,8e illudfoprcmavolurtacc dacum
prdefumccnr dc tcftatorc^quovi, piura

*

teftacprem magisdare voluiffe, verp
fimilc fic.quod ,inquam, pictativof.

ficio magis cxccllit.qua racionc,{i 'n

vtroquc tcftamcnto,cidcm pix cau-

fx,eadcm, vcl diucrfa lcgati quatjtas

ffclifta proponacur,cxalccru|c<p dcbo
bicur.^fecpcoximidiOisobftai^dd
ctfiinduoous teftamcntis,dcquoru
poftcrioritatc nonconftac, vni &:ci-

dcm homini vna& cadcm lcgati qua
titas rclida oftcndacur,non ide6 ma-
gisiJIe vuobiquecertus dcdcfundli

erga (e indicio,certom ]cgatum,flc f

u

prema volontete relif^m fibifoluii

impccrabic quia cbmcxuftamcnto
h^rcditas npn aditur,nec legata io CO
contcnta pctipoflunt/ccundiirn iuns

ordinacij rcgulasjdc quibus in l.fi nc-

mo,ff.dc teftam.tut.I.eam quam,Co-
dic. de fideicommif. vbi Barc. & ali),

^vltra quos,pr{fatam regolam dccla-

laoc lacob.dc Nigtis in rcpctit.I.i.o»

to7.ft.dclcgac1.loan. SadoJct.inre

petit.I.h^c vcrba,num. i. ff.cod.ticul.

loan.Bapcida in rcpcc.l.lcgacuin, nu.

i7.fi.codcmtit.de legat. i. &: Fortun.
' in i.GaJJus,§. idero crcdendum,nucn.

»a^ff4delilMNr.&poftb.Acvcr6in pijs

caufis fecuscft, qutbiis rcliftii.iure .

fuo valent,8c dcbencur,ecfi h^rcditas

non fit 3dica,Cumhoc,magis ad lcgis

folcnnicatcm quamadlimpJicemrei
vcricatcin rpe<5lct,

. Hoc tamcu, vJtimo loco diAum,
^ de libe/cacis cau(a,difificulcatcm paet-

tur^m fiqoidcm piam eflc,non ani-

bigtmus, &: tamcnfinonadcacurh^-
redttas non dcjbebacur, vnde illius

coniccuand^ gracia,remcdittm qucd
dam
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dam adcilctndorum bonorum, crn-

llicucionciua Imperac. Marcus incro

duxii,rclatum a luftin.in princip.ln-

Itic. dc co cui iibcrc. cauf.bon.addic.

Cuius aTgumcnto Bart.in prqfcnci n,

4.rctcrt, lc ccnluluiflc, vt h^rcdc no
cxidcntc, bona alicui addicancur,]c-

gatorum ad pias caufas conlcruan-

tloiuni gratia, fccundum formil ccxc.

ni d.prmcip.cjiialj, liircdicatc non a-

dita,piarcliita.ncn valcrcnc, & jdc

tutius fcripiic idcm Earc.ind. l.cam

quam,co!uin. pcnulc.in p[incip.&: in

l.i.n 5).Ccd.dc bcn.vacac.li. 10.& fe-

quuntur alij quos rcfcrt laf. hic in i;

lcd.n.53.6c in i.n.penulc.& vlt.& m
d.l.cam quani,num.i9> vbi hanc fcn-

c:amdicit vcr.nm,&: communcm Le-

gi(larum,& Canonidaru, & ibidcm»

iccundum c^dcm, rcfcic, Alcxandru

ccnfuluiiTcdiccntcm cam cflc cc m-
inuncm,conf.ic9.nacutis,col. penul.

V0I.2. (cquitur cciam & communcm
dicit Alciat.in pra^fcnti.num.io.

Scd Barc.hic in repcc.cal.i^.n.g^.

cum fcqucnci,rcm lacius cxaminans
contcndic,cciam barrcditate no adi-

ta.rcli^la ad pias caufas va]erc:cuius

fcnccntiam probantDcc.in d.l.Hne-

irojnunj.j.tlc rcgul.iur.ALb.conf.31.

Circa duo dubia.n.^.in i.part.& alij

c]uos refertCcuar.in cap.Rainaldus,

§.3.D.ii.in princif.& in vcrf.Ci^auus

cafus,dc icnamcnc.vbi rcfcrt Barba-

tiam ccnr.8.nun<cr.i4.vol.i. & alics

diccntcs, hanc opiDicncm cfle com-
ji,uncm,qijibus ipfc afleniitur,rcfra-

gantibuslmoi.Alcx.& lal.Vndcni-

mis ccncrouerfa apparcc c]uaflio:de

qua incumcros propcrocdun «gcn-

tcsreculic Tiraq. dc priuilcgijs pix
cauf.priuilcg.53.

Quarcjopcra: prciium crif.ambi-

guam iurisquafticncni, cuius vtram
que parcem vici gtaucs communem
afifiimanc, diflin^ionc icfoluerc, ea-

quc diuerfas opinicncj compcncrc >

oiiufla diftind^icncquam poft longa

dilputationcm circapr^fcntcm arci-

cuUimpofuitAnd.de ixflec. in pra:-

rcnci,num.i4o.£nt igUur diccndum,
pcftcriorem Eart.fcnccntia cunccb-
tincrc, quandu Icgata ad pias caufas,

pia voluncatcrclinijuucurrcuc eniin

pro eorum confirmationc , nulla rc«

quiritur harredicacis aditio ,cu cnim
aditic horicditatis a lcgc rcquiratuc

prololcnnitatc, nec qutdqua attine-

ac,cum voiuncacis detundi vcricate,

noncric expc^anda in caufa illius

,

qui fccundiini lcgis folcnnitaccs cra-

ilari non dcbec, qualem, c(lc fcinper

ccckfia:caufam,&cumslibjt pix cait

farquando duntaxac piccacis animo
difpoficiocmanauic.iam ancea^ ofleti

dimuS:flaute'n lcgaca » dicantur Ipia

prrptcr lcgataiij pcrfonjm,nccpicca
cis incuicuiinc lelid^a ,cunc ,c(d pio;

caufa? priuilcgijscagaudcrc , tn pro-

ximc praccdcnti §.cradidcrimus, no
lamc dcbebuniur hxrcditate non a«

dica ,quiahoc nullibipro priuilcgio

pixcaufd-rcpcritur, lolumv^iic in cc-

cltfiaj& in pij-caufxlcgatis, quando
pictacis animo rclrnquuntur , lccuni

cbtinct,quiatal«a rcltCl.i.prcpccrpcr

fonam iKiiis, inquam finalitcr dirt-

guntur,lcgibus hunianis funt cxciv.p-

ca,& Diuin;c fubijciuniur ,iuxca cx-

plicationcm quatn ciadidin-ius d §-

prxccdtncc:vndc,lcgata qu:B,ctfi pu
finc ,fa:cularibus tan>cn Icgibus non
lunc cxcmpca cx lcgatatij pcrfona,

iccundiim carundc folcninratcs cra-

^ari dcbcnr,quia ctfialias ptmilcgia

caCnCjCarncn lex i;cncraliccr l^qucs,

ctiam piiuilcgiatcs c.nfus ccmprchc
dit, vbi fpccialircr non rcpermncui:

cxccpti.l.in fraudcm.§.fiiial.in fin.ff.

dc mi)ic.tc(Vamcnc.atquc ica in cafu

ifto.cum, fine hxrcdiratis adicionc,

non dcbcantur lcgata pia/auorc pic-

latis.



citisfumptn: a lcgatarJj pcrfonajcrit

intioduccdum rcmciliuiii bonorum
aiicui addiccndorunijlcgacorufn ad

' pias caafas cooreniandoruiii gratia»

lecuud&mformam tcxc.iti d*princip*

inflric. de co cui libcrt. cauf. bon.ad'»

dic.& in Kfina). infra dc tcOam. ma-
ruimif. luxta priorcm (cntcntiani

Bart.& aliorumit^uamboccal^ acci-

pio.

I j
Secundum quani rcroIution€,prc«

• fac£ diiiCTf2,& facis c6crouerfas opt*

nloneMd concordiamfaciU reducu-

'

tur;cuinoQ obftat prasdi&um Marci
rcmcdium, quod incaufa libcrtatis

fimpliciccr fcribitur, & rctcrtur m d.

l.final.quia conucnicntcr refponde'

tur,echniCum impcratorcm Marcu,
libertatis fauore.nocreaicdiamc6*
ftictttioDe fua inrrodiixiire,iolo»in*

quatti, libcicacisfauorc, acquc ita lu«

flmianus loquicur fccundum cundc
tcnoiCj& in tcrminis.in quibusprx-
liicluslinpt rator m conftitutionc fua

fucrac lucuius,quando,rciliccr,libcr«

casdicicur piatlolum proptcr pcrfo*

nam fcrui,cui relioquiiur»nottetiaiii

quiaanimo pictatis in Deom>fitre»
Jifta:vndch hodie libcrcas animo
piccatis fit rcli6la,(ecund|^m poftcrio

icm fentcntiam,cciam hqrcditate no
adita dcbcbitur,ncc dicta /mpcrato«

ris coftitucio cric neceifaria , &c ccd-

crario , fi paupcribns kgata teUda
fmcnectamen ver«pietatis incoitiiv

harreditace non adica n6 debtbutort

, fcd profQlutioncillorum cricrccur-

rcndumad pndi^um addicendoru

bonorum rcmcdiura, fecund^m for-

mimd.l.rinal.& d.prmcip. inftic. de
co cui libertxaaCiuMa prioceoi fini-

tencum.
6 E(l auccpi adaetceiidnm,przdiftS

.Marci conftitutiotaeni, cunc loqui«

qtiandonullus abinteftato fucceflbr

cxcicic,vc in d.pcincip,& in ^ia pr^

TertUpart, §,2, j 2

o

tniStCod. tiiul. dc co cui Hbcrt. canf*
bon.addic. atqui ita (i fcriptus in cc-

ftamcco, h£rcs qo fic,& Jcgicimus ab
ioufta€6fiiceedat,ceftac quidc PriQ-
cipalis confticttcio, quia lam aliqois

abmceftatd fucceftbrexiftic, qui qui-
dem libertaces pra:ftabic,etii noo finc

exprcfl6abintcftaC6 rcpcdcx.quia fa
uorc libcrracis, cacice rcpccita- ccn-
fcncur«vc probacl* Antonuuisin fin*

ff;defidetc6mir.liberc.VDde,quia ae
libercatead pias cautas bonum eft ar
gomcncum, quofepe Bart. vtitor,vc

pcr Decin l.capcarorias in fin. infra
de ccftam.milic.claufulacodicillaris

propijs reiidis fcmpcr appofitaccn-

fcbitur,quafane, quadopictatis ani'*'

mo rclinquuntur,noamdigent, ciim

ctiam bcredicatc non adita, fuo iure •

^aleaibc svic ergo fauor hic diittfulse

Irabioccllcftz necefiariasijs uii&is,
quXjCiim pia dicantur, non camen 4
pia mcntc producuncuT, quo calu, in

Jibcrcarc (ubinccihgicur caclaufula

in d.1. Aocoiiinus, & lic in eiidc tcr-

minisetitiotelli^cnda in illis reJi.»'

ftis^ucdemum piecacis fauorepro*

aiercncur, obperfooam illoram,qui*

busrelioquuncur«
^

17 Illudfanc ci prarccdenci rcfolu-

cionc co]ligirur,qu6d Ci duo apparcac

rcftamenca,mccr quz, dc poflericatc

non conftat, &c in vno vni, in alccro

ttluritclinqoaCQr llbetcaSs oec camg
proanima^ iis inoicem coofiindenC'

propccrparem miam,& netttride«-

bcbiturHbcrcasrquam ccian^ fcnccn-

tiamclare probat tcxc.in l.fil:ucrit,fl".

dc rcb.dub.vbi fi duobus libcrtas rc-

li^ailc,& vni poftcl adcmpca,ncc ap
parcac,cui,in vtriufquc pecfonaad6'*

pcionem valcte,refpcndit Vlpianus;

ficin propoficoy nctttercx fetuis liber

erit,quiaincercum omninoeft,cui
pcr poftcrius ccftamcncum libcrras

iiiciit adcmpta:cuius ccj(C*arg u n cto

fi pau-
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fipaiipcri FrancifcOjCcntum pro ali- admittcdi.qucdclibcrace noluitdc

incnus lcgata fini.dcindc altcn ciiif

dcni noniinis, aft'cftionis,8i paupcr-

tati$,toiidcm pro-alimcntis lcgctur,

acpoftcavni adimat ceftator.nccap-

parcaCjCUJ, in vtriufquc pcrfona ob-

lincbic adcmptio,quod,inquam,pro-

batur argumcnto d.j.fi fucnc in finc,

vbi hoc ita cxprcfl'c dccidicur in cau

fa libcrtatis. Quam fancdcciHoncm
hodic limicarcm, vt ncc in libcrtatis

canla,dc qua ioquitur, ncc in quauis

alia piacaufi pcoccdar,quando ccfta

cor,piccaiis animofc habuic in lcgan

do.Quod Cvt la fupra dixOde tcftaco'

rc opu5piumopcrancc,pra:fcrtini in

vltima voIutacc,in dubio crit pr^rfuo

xncdu, quia cx fru^ibus cognofcituc

•aibor,vchabftur Mach.c. 7 & Luc^.

18 Pfo cuius lentcntix probaiionc

crit priiis cxpcdcnda ratio tcxt.in d.

J. fi tueric, cx qua obiccr colligcmus

ciufdcm tcxc.inccllcdum,& concor-

diacn cui.3.§.fi duobustf.dcadim.lc-

gac.Eft igicur prarfacq lcgis ratic,qua

icnus,in vcrumquCadcmpcionc va-
lcrc,ccfpondic,quoniamqui vnilcga-

tum adcmic, ccrtum cft, qu6d dcicr-

minacc noluic, an)bos addataancca
lcgaca vcnirc,cum aucem ccrcum fic,

noluiflfc vcrumquc admitti, & inccr-

tum, cui adcmic, ncuccr admicticur,

nc aliascontingat,iIlu admitti,qucm
teflator admicci, prohibuic, fic tane

f»teor cucnirc, vt & ilic rcpcllatur,

quctx) ccdator admicti voluic, fcd in

inccrca voluntacc,non tar.tuin inccn

ucnicnscftjvocatum rcmoucfc,quan
ium,rcmotu vocarc, vndc iuxca pru-

dcntis conftlium,cx ducbus malis mi
nimum cft cligcndum , minimum
autcm cft illud,quod,dcfundi volun

cati roinus rcpugnat, cui fanemagis
conucnic.quod in prafcnci aruculo

ncuccr admittai-ur,quam qudd alrcr-

utcradroiccaiur, cumpcriculoillius

(un^kiis, vtfupra in pnm.pnrc. initio

ad aliud obfcruautnuis.ncc cnim ra-

r6 lcgimus, iuftam voluncatcm cftc-

&u caictc.cum tanicn nunquam Itrga

mus, conira cam lcgarum prxftari.

Dcniqj porius rcpcritUi in hominc,

mcruum & atfcctio cum tcftatorc.fi-

nc Icgato^qur cft prarcipua caufa lc-

gandi l.ncc adiccit.ff profocio Jqua
finc a^c^lionc tcftaiii,lcgacum:adcij

vc inccrxis pcrfonis idc^ ]cgari,anci-

'quitusnon potuifle, rcfpondcric Fa-

bcr in §. inccrcis vcr6,inftic.ic Ugac.

fic alias iilumad lcgacum ycnirc c6*

tingcrct,apud qucm nulla tc ftatoris

eflct aftic^io. Sccundum quam racio-

Dcm,prudcnccr refponfum ftiic in dl.

fi fueric,vc fi inccrcura omnino rcddc

rccur.quis cfTct ille cui tcllator adc-

jnic,ncucci dcbcrccur, cum illius vo-

]uniati,ac lcgaci naturo; magis con*

ucnirctjVcaftc^lio finc Icgaco manc-

ler.hcc cfl,vc legatarius qucni voluic

tcftacor,finc Icgato,<}uam vc/cgatuni

fineaffcftionc cflct.hoc eft,vt lcgata-

rius,qucm noluit rcftacor lcgatum ha

bcrccquar racio cciam milicac in in-

cerca lcgaci dacionc,& idco idc quo-

que ius in^a cradicum ciHnd. I. ll

rucric,& in d. §. fi duobus, cum a ijs.

Qu^ibus cxplicata habcmus racionc

icxc.io d. 1. fi fueritjlccundum quam
illius tcxt.dccifio alicquin dura, pl.i.

na rcdditur : cui conucnit tcxt.in J.

l.^§.fi duobus/fF.dcadim.!cg.ic.Qiii-

ptoconcordia cum dift. I,fifi;cnr,ic

quia prarfaca raiio,Icg.itima tft.in iii*

ccria adcmptionctan^ vbi coniun-

4lim,quam vbi fcparatim duobus lc-

gatum cxticit,& denique vc llmihcu-

do dequa ibi, dicc£la fic &r rea?i?;,cu

liccrancgatiualegcndus cft, vt fic il -

Jorum iuriuai ancinonua*cclict,pra:«

fcrtim, quia vcctquc ccxt. tundcm
habct auchorcoi VJpianti;n.

Nunc
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Nunc vcx6(\'X qu.tftioncm no-
ftram dcucniamus ) liduobus pro a-

nima.fiuc coninn^im,fiuc lcparauni

pjc lcgauic ccfUcor> t^uorum vni po'
{[c:\ aiicnwc,ncc apparcat , cui, ma-
gjs c(l dcvolutaicdctunttijvc altcru-

f ri ticcur^quam vc ncutri.nii vtrjquc

Jcijauic pioaftcclu pco aninuT vcilita

ic, vni dcjndc adcmjc humano affc-

ctu cominotus,pcrro,crcdcndum cft

quodncn hxc liumanjcaiis raiioa-

pud cum tancum prarualuiflcr, vc ca
etiam piccutis rac:uru

,
cjua: anima:

f .iucr,picpcfuiflct I. (ancimus i. in-

Ira hoc titul. Vndc mcriio alcciutru

dcpi.bitur,ctfi inccrcum fic,quodidC'

bciijVOlucrit ccftacor
, quandoquido

legirima pr.Tfumpcionc ccitum fic,

cclUcorcm volunlc,alccrucrum dari,

cum pcriculo dandi liJms, quod ipic

adcmic.quia ficvcilius cft animx,qiie

cunctis icbus bauddubie anccponcti

da< Ib.itquc ita in propolita quiftio-

i)C,ii)ccci:a adcmpcio vniusncn vale

bir in vcrumquc,ccllantc racionc d.l.

fi fncr)C,&: liucquam dicimus,milita

tc.tx coniccturata dcfuncti volunta-

te,qu.T: poftulat,altcrutru fcmpcr dc-

bcri. Pto liacdcnique fcntcntia piu*

rimiim facit,qu6d fupra iradidimus

inqu.Tftione de duobus tcftamcntis,

jntcr qux dcpoftcricJricac* non con-
ftax,in quibus, fi lcgata ad piascaufas

contincancur,ctfi mccrtura Cc,quod,

pcr poftc-ius tcftamcntura rcuoca-

ucric ccftator,pia camcn Jcgaca,in al-

tcrutro rclicca dcbcbuncur,quiacu-
iulcunquc tcftamcnci 1< gata pia fol-

uantur, iiitenca in ambobus ani,m*e

\tilitas fcmpcr (cquicur , 6: vni, 8i

fcropcr cidcm lcgatano finaliccr in-

tcntCjfoluitur : fic in propofico ctfi

^ion ccnftit, qiiodcx icgaris rcuoca-

. went rcftator,a'ccrurruTr folui debc-

b^t.&i illudfantdcbcbitur, quod pic-

taci magis fauct,iuxta ca (^ux tcadidi

tii€fart,§.2» 121

mus in prqfata qu?ftionc, dc Icgaris

pijs in duobus tcftamctis,dcrcljctis.

H.Tcquidcm,tam inquarftjonc dc
duobus teftamcntis,quam dcduobus
Jegatacijs ciufde non)inis,& caufjt,

dcdifcimus cx coniccturata mcntc
dcfunctijvbi vtrua quc lcgatum,pjwi

cft,vt apparct cx fupra dictis : nam,
ciim ccnftcr.tcftatorcm fuprcma vo-
luntacc fua pium opus opcrari, vcl-
uiflcnon ccmcrc conijcitur, altciu-

irum Icgatum, in omncm cucncuuj,
cum,omnino pra:ftari,voJuiflc,cum

in altcrutrjus,pra:ftationc'pium opus
.vcrfctuc. At vcro vbi rtlis dubictas
&inccrtitudo Vcrfarctur circa duo
lcgata,quorum alccrum ad piasclu'»-

ras,aicerun\ad no pias clletjtunc ccr

c6 non conftat, tcftacotem, fuprcma
vo!untatc pium opus operari,voluif
fe,cum,n ad vnum & altcrum lcgaw
rcfp'ciamus,non magis vnum quim

• altcrum,fuprema voluncatc rclictu

apparet,vndc, nulJa ccrta voluncacis

conieccura in propofico, pro altcru-

rrolcgato fumijpotcft, ficut bcncfu-
n)itur, quando vttumquc Jc^atunr,

pium cft, quia tunc ccrtilsimc con-
ftat,tcftatorcm,pium lcgatum fuprc
ma volutatc fua rclinqiicrc, voluurc,
finc in hacjfiuc in ilJa caufa. Atquc i-

tain iftocafu, vbivnum lcgatum ad
pias caufas cft, allcrum ad prcfanas.

ad fpccialwn pia; caufa: fauorcm cric

omniDo rccurrcndum.
OT Qua rationc , fi ix) propofitaquo:-

ftionc dc incctra adomptionc, Fraii/-

cifcopaupcri fit Jcgacum,tjcindcttl-

tcri ciufdcm ncminis , non camcn
pie lcgccur, ac vni poftc.i tcftacor a-
dimac,5t omnino fic inccrtun),cui,ia

pio Icg^to.pictatis fauorc,non iiitcl-

ligctur adcmptio, iuxtaca qu.-c fupra-

cu Romano & alijsdixin.u? dc duo-
bus teftamcntis, quorum vnum cft

iidpus caufas, akcnfm adnon pias,
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ficvtiritcrllmitatadi£b, 1. fi fucritjff.

dc reb. dub. Q^x huic limuationi

non obftatjdum cafuni ademptionis

in vtrumcjuc vAliturar,in libcitatibus

ampliat,c]Hia dciibcrtatlbus loqui-

tui,qux vcra* pietatis animo n©n fue

riintrclicla:,ac pioindc inquibu&mi

luat ratJ0,quam fupra tradidimus,

ad candcml. fi fucrit, ccflatquc vo-

luntatis conicdura,& piaecaufic fa-

uor,cui,ce>ntra parem libcrtatiscau-

iam locLS e(Ic nou potuit. Qua ctia

rationCjfi in dationc libettatisautta

lium lcgaroium pie rclittorum, in-

ccriitudo vcifctur, vt quia libcrtatc

Titio rcliquit tcftatot.S: duo fint Ti
tij.arqua lationp ct)niundi,& paupc-

ri Francifcoccntum rc!iquit,ncc ap-

parcat,dccuofcnfcrit,ncn viiiabiiut

Jcgacum, fic ia pijs rcii^is,quando

pKtaiis animo rciinquuniur,liDiita-

ra decifionc tcxt. in d. §.(i duobus, SC

in d. 1. fi fucrit,& in i. ciim cx pluri--

bus,fl'.dc ma^umif. tcftam» in quo

conucniuDt noftn, & nos latc de hoc

cgimus fupr. d.prim.parc.initio.Nuc

ad aiia piopciemus.

TERTU
SVMMARIA.

DEcUratur commutiii ftntctta^^tneaitdo

tis caufum^tffc piam,de quA dotc jit tntcl

ligendd, conjlituta diffitetia inter caufam

piam, & publicnm,

1 / rtidiiuT ^iiitutuin de pijs caufts^ncn tfsc te~

inere protrabendum ad caufjs puhlic^cvti-

iitatis^ probatajententia gloJs£ afscrcntts,

dotis ic^atum Falcidtam pati jjux cum aU"

quibus limitatur^ rt non procedat ht lcgato

dotis, puelU pauperi reitHo.
'

3 Qjialtter in puclja conjiderttur paupertas,Tt

legatum cipro dotc reUilum, pauperi reli-

. tf«m intelUgatur^ac exindc ptuni iudicetur,

traditur ex intnte DoCloruiu*

4 Rdjcitur cQmuris intclU3usad l.i^iini is §.

Jj
mulier,§\dc fcndttl ii,dth.& alicrBaldi

h oucUi^O inrcHigttur i. i . § .fedftlibtrtus.

ff fi quid infraud patrcn.

^.Inttlligitur ttxt. in d.^.ft mulier.qujtcnus^

dotis caufjm ptaappellut, & traditur,pie-

tatem iu Rcmpublicam, & parctaes .prcprti

quidem pietatem dici^fed lato modo supta,

Detlaratur aduerjus bart. 0" aliosjn quo

confjidt.priuilegium in </r(3.§ Ji mulier.&

qua rationefuerit introduilum, lateintcl-

lidoeodemtcxt.vfque adnumc: 8,

^ Baldi Koucia ofiuio ret)citury qudm deducit

ex di^o § jt niulier.

10 Ptoponiiur rrgulaquhd rtUHum adpiati\

caufam,Jt non poj<it,in eam cxpeudiyih Jimi- .

lem pietatis rjum coniiertitur^ 0" decUra*

tur^ vt procedat ex tacita volunt.ttc dtjun -

(iiy& in ijf demunt legatispijs,qu£ pictaiis

animo relinquuntur.

11 lnJertMr.ex regula pr,edi^a.quoddotis ttga

tuin pauperipuclU r^liSium^ Jt non pofsit,ci

trihui,quiaforte antequam iiubcretymortua

fuit^alteri puelU pauptrtypro doteapplica,

bitur,

12. Traditur, dotis legatum pauperipiulU rc«

lilium,Jittmpore quo moritur teslator nu*

fta inueniaturyjion et^fedali] puclU paupe-

' ri,prodote crogandum fote,exeiiiplo pij /?-

g.ui,altmentoriim nominepauperi reUi.^i^qiti

tcmpore moitis dtuesfaLhis itiueiiitiir,

13 Ampliatur prxcedens refolutiOyVt proced.it

^

etjt pujla, cui dos rtlicla Juic^nupjcrit cvm

imdica dotc, vel fiue dotc^ & vtro cgeno,(f

idem tradifur in exerutore iuffo dijltibuere

bona pro rtrginum dotibus ,int<llc£iufnten*

tiaBaldt, vt proccdut^ quando dos
,
pietatts

affiHu nortjuit rcU^a.

Jmpliatur etium pr^cedens rrfolutioyVt

procedaty quunuispuella cui pictatis intui-

tn dof tili.iafuit, nubat posl obitum tefa-

torisynec tan,e rchci^ dotis cdteplatione,vct}

etiajt aUundc inueniatur dotata,0' nu. i i'.

TradtturJegatHin piumyquando not pofstt^

'

tn dcfiiitutam caufam cxpendi, in ftniilem

fort expcndcndumy non in diutrfam, ttjji ea

tnaziml
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f7 Trdimrex B*Uo, iotm rtliSm pro vir

gimkiis marUdttditmnftfocrogaripro do

tefutlU nUgtoncm ivgredi volentis, (f 4-

gitur ile BjIiH fiMentu tnl,f»^ marUM

Cotlic.iiejjdeicommi^. .

'

_

ConiiitiotfiHupferitt quoiH^d^itttelligatwr

mfpiriittalt cmiugio^dtddratttr^

ijf Anjtgdium ^ftri pii§Ud'pr»dii$r^i-'

'

Sum aiiitnoptetdtis . fit illiff^lUadMmn*

ligiomhiiigiUif^lnuil

f. TERTIVS.

^^^^Sl^^-^^ 1 V N T communiecc
0)*^ -WJa.V ncftri, dotis caufani,

piam clle, moti prorci-

rX^ cipue pcr ccxc.inl.cuiQ
L«Lfir< i$,j.fi mulicr,ff.dc con-

«itft. indcbb c«tustcxc«

ai^Dento haDC rcoceQCum ptobaK

gloflaiof. cx quibufdam, vcrb. pec
ttrorcni,ad fin, inflit.dc obligat.qu^ .

cx quaficontratfl. nafc.qucm mclio*

rcni dc iurcfcripfic loan. Lup.in ca-

pic. perveftras,noub. 5.§ zx. &ui
zub.§. 4S.de donat.iAtervir*fievxor»

li^uem cu al ijs rcFert Adcoh. de Lara
in repecic» 1. fi quis \ libcns, fi vel

parens numcr. 9. fF. dc libcr. agnoiiB*

& in candcm rcnccntiam Bald. conC
4)5.in Hn. vol. 5. allcgac tcxc. in l.T.

§. fcd fi libcrtusi fF. fi quid in fraud.

patron. quam Cententiara, commu»
nem tradic Baldus Koucllus de dotn
S.part.numcr.). & adurcfus Lauren-

xcntium Calcan.cdnf 31.C0I. ^.pofl:

med. cr&dit Peralta in 1. r. numer.
ly.fF* de legac. vbi ccmperat com-
xnuoeoi fcnccDciam. vc folum proce*

cUtM^nande mnlieri paupeci dbaeft

.vel|<ln. poft I.Bdouicnm Roman.if|
Auth. nmiUter, columo.). Codicad
Jk^ Falcid* AlcxaBtU fi( alios »q^ot

le&ct laf. in did.S' fi mttlier»NotteK.

vM pioxin^ ,& ica veram & com-
munem conclufioncm enc,ce(latur,

Andr. dc Bcdctis hic numcr. 41. £c

alios rcfcrc Tiraqucl. mprafat. pix

caufa' pag.^. vcific. Item ciim uos^

adeoautcm docis nommerelifium,
pium cfle craditur , vc Ccripferit 6al«
dusin Lpoll morcemiColum.pcnult.
num. lO.infra dc Hdcicomnnir, quid
legatuni pro virgiiiibus maritandis,

vidccur rclidlu rcfpc^tu DiunuNu-
minis, & poteftdici c^uodammoco
relidam ipfi Deo immoctali. Atqu^
Ita dos,pia iudicatur,fttmpca ratione

piecatis a paupertate mnU«cis,cuire

linquicur. Paurereni autcm mulie-
rcm,quoadpra:rcns infticucum,cam

incclli^ic Palac. Rub. in rcpecicionc

d. capit. pcr vcftras»§. 60. incip.

Terti6 propccr necefsitatem ,nu mcr.

7* ver^s. idero diceodutn, qu:e pro

digDitatepecfonx,ac maiorum,fufi&-

cicntcm dotcm non babct, teferens

Bald. Npucilum in difta ^.p.irt. col.

4.infioi.CHius di^um» nocabilcdi-

cit.

Verum quidcm ci^, qu6d docis

canla inXerumpta,fcmper & vbiqoe

praccipua cft , & pluribus cratSlaca

ptiuilcgijs, non fpcdata muliecis

qualicatc, vtin'1. 1. & ibi Dcdorcs,
fr. folut. matrimon. 1. final. infra ad

rcnatusconCul. Yellcian. & (ca^^cx

Jn ambiguis, pro dotibus rcfpond&»

rCfmeliiis efle , dicit rcgu I . in ambi»

gois,fF. dcregul. iur. U dcniqucde

plttribasdo ci s p r iu ilc^ ijs ,v 1 1ra ordi*

nariosin dift.l.i.pcculiaresfunttra*

ftatusDoftorum,vt pcrBald.NcucI.

loan.Campcf. & alios, hoc ramca
DocxcoproucDit.quia dcs infcfim*

pliciteruimptapietatem rcferat,fcd

.
snagis,quiaad publicavcilitat^tedit,

.-qusvctlarar in hoc^qu^d n.it!icrcs

oocatde viros intteiiianr.adicbclcm

Xi prb-.
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t kitellifgitur :. Neciia^oimpropriatft pietatis cavra dccipi.potuifrct.

'lignificatio , quoniam ca pictas,

qua? Reipubli^a: dcbecur* propr di-

citur picias , in latatamen flgnifica-

tionc ,qux, lata potius quam impro-

. pria ngnificacio cft, iicflti^ in parcn .>

•tcspictasdicicur ,
qu:c naturalt can«

. . iatur afFc^u : quam pietatcin in i£«

.nea,m>n rardiocc patum Poeu exiol

lit:& Afli>comparsioncni quandam
nati)r;i!em,non rcligioncm adDcuni

appcllat hiG BaJd.iiitcpet.colum.xi.

• nura.io.
*

** Spd adhuc pro pcifcAa intelligea

. cia dil&i |.llmtt]ier, rcftat videte , in -

(^bconfiftai ^jtis ptiuilegium * do

quo i bi:nam, ciim indebicuyperctrd»

VcmXoIutum pofsic rcpcti pcr condi-

^lionc indcbitijck qua in d. cjt.de con

dict.indcb.8c rouiict in praFaco §.in-

debicam doteni,bIla opinionc iolu-

. tamj rcpccereiicqueac 9 id cMicraius
' ordinarnim,ex aliquo priutlcgio,ap-

parct incroduAum:quod 6ar.ibi,que •

alij fequuntur , non ex ipfa dote . lcd*

cx caufa,qua foluitur pcr crrorc, pro

fici/ci
,
pucauic, quiajfciliccc, maccr,

aut loror, auc fimilis perCona , docem
pto mbHerofolucns,tisils6 credidit,fo

adid,officiopi«taci5teoerijrectts^a* .

Jio crrorc duda ColoiiTec, videliccr;

quia ex tc(lamenco,mutUo, aut cx a-'

lia caura, qua:jpictatis nofkcQ^Ujk te

DcrijCxiflimaHet*

Q^x tamcn intcrpretatio, a. vcra

iuris racionci& abtUiiis cexc^ litera,

ao feofu aliena fideuir 1 primd cniiii*

rcxt.gcneraliter loquitur in qttadia-i

quemttliere.dotcm^iBterroremfb]* •

.iientc , ncc caufam erroris «apietate

rcquiticjvndc immcrico Bart. reftrin

^ic ad errorem
«
qUcm pictaiis opi.

»10 cauGiuit. Prxtqrea tcxcinquii^

Jl wmtiir in uofhiiomfityUe^ aiqne ira

(on refte intelli{dcnr folum de ea,

• qujiy inatcr^auttoxot cfl* le fic«quc ^

Vltcriusnulla difTcrcncix ratio

tftintcr folucntcm indcbnunt , per

crrorcm , piecatis opinicnc indu^u,
auc rolucnccm,quacuiiquc alia talu

opinionc perfuafum, nififorcccum

eo.qui pietati obcdicns,pictatiiu'bIi

^cioni facisfaccrc voluic, qua fe ^c-

Acri, fals6 cxi(limauit , humamAs 6c

magispicagi dcbcat qiiim cu alijs ,

qui^iias iuris obligatiopcs lcadim-
pIcre,opinati func.

DeiiiqiTc, rcccpca borc Bactol. fcn-

tcntia confunditur cx codem tcxt. ia
illis vcrbit, 'SMttMuumfMfi optma*. r«-

Ul^tkmrfkMti$C4uja^txquAjolutum repeti

non poteJl,c\\iX clarc fignif"cant
,
ibi,

foJuta; dctis rcpctitioncm dencgari

propccr ipl.-im pictatjs caulam , non
autcmpioptci opinioncm,qua UiU*'

licrfoluiCylic^c alias£aldiopinione

foluenti rcpetitio compccar propter
*

falfam opinionem, qua foluic,hoc

c(l,caHfa ipfa dotis & pcr fc,non faU
fa opinio,quacunque racioncpeifua<

fa,repccitioncm impedic, quafi, iure-

coiultus cacicx obic^ioni occucics',

dicac, conclbiioni fusE ^ qua dixerar.

. aniliercm oon poife rcpctcre dotcni»

qttam per errorem foltiic , non obfta-

rc,quod in iure,errore folucum rcpe«

ti foIcc,quia,crrorc fublato
,
quando,

inquam,mulier fcic,fc,falfa opinionc

du^am foluiiic , quo cunc.ccmpo-

re rcpctitio imploratur indebiti,pcc

cnoremfo]uti,non/!mplicitcr pppa-

tecindcbitum, per crrorcm folutum,

irt fic rcpecicio dccur , fcd ex caulja

dotis (
quae laco modo piecacis cau-*

fa diCitur^ crrorc folucum , cutus

fauore, vt ali^s farpc in alijs fpccic-

bus,cpntra iurisordinatijrcguias in

duAttm eft,Vx,etfi pcr errorem fol«

aatnr, ncn poific repcri,in cafo d. §»*
'

fi mulicr-.

Quaiepttiiilcsiu dc quoibiidotis
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c0e,exiflimau;, &iDceUexitext. ia ' refpcnd&re^elSBtcidicuJum.Tt poi^

^lMulierc,quar,Cun) dctis foluendc no-

. niiiie iideiullor inccrccrsillet, cono-

niinc fc tcnci i o| inata,dotcni pcrfol

ujtjC^uo calij,qLudi]uid,dotis Dominc
dedenc. rcpcii non po(lercrp6detor:

queiD incelle^uin ftatim probabo ia

le^verumt prxmittcndb prius ad licc*

ram|tcxt*diuinatoriuni noncn^cfcd

iJiagis conrciitancum,cucn cniin lu-

rifconfultuslunan.in §.pioximc pr^

ccdcntCjdc fidciuUbrc pcrpctuam cx-

ccpcioncm'habeDce,& pcf imptude-
tiamfoluece,regulam poCuiffettfjuod

itaColutum repctercpoflet>quidap-
' tias,ptacdi£t{ regul^ iubrequeoter an

^ ncfti potuitquam cxccptio quardam
dc fidciuflorc, qui liCcC exccptionc

petpetuafit munitus, {itamcnioiuar,

• repctcrc non potcd \ Hanc igicur in

fequ5ti §. fubiungic , pooSscafum in

.

* jnuliere,qua; pro altointcrcefsic^cui

vcluci cxcepcionem perpecoam ba-

beoci^n pcr crrorem fo]uac,compecit

ali.^s repctitio.l. qui exceptionem,in

ptincip.ft.illo titul.dc codid. indcb.

non tanicn ha:Qrcpctitiocoinpctic,fi

pro dotc fidciufsiflci,& ciim in ca opi

liioiie effet»vt ctederec,fe obiigatamA

petioluit,in.d.§.(i mulier,fi64la)itau

xegnlade foluente .per criorQm,cui
cxccptio pcrpctua compctcbac.Dcia
decum §.iflc dc mulicrc dctcrmina-

te loquatui ( incip. enim, fi niulicr,

&c.J|tatcndumcil,aliquidfpccialcia

. pcilona mulim^%optinere, nam fi

Ttriufque feihis pcrfonis eifetcom*

mtine rcfponfum, non in foemiDinOr

fcdin mafculino fcxu illudfcrmarcc

lulianus,iuxta l.fi ita fic fcriptUjfT. cic

. Jegat. 1. 1. pronutiatio , in princip.

ff. dc vcrb.figpificat. portb, quid dc

:ll|l^pec^oluenc|s pccfona pocuit, in
' ^0tK^itiL^tii quod non po0et de
#homine}iiifi in cafu ihccrccfsionis,h&^

^ quo de hofHinisperfooa dubita|f«SCr!

qui ad folucndum, cffcaciicr com -

pcllatur,iuxia luui.ll. Codic.dc fi-

deiullor. & alibi.circa muhcris autc

petfonam fctia vcrlabatur dubicacip,

vc pocc,quae€Xcepticnc pcrpecua c^e

dicorem rcpellcre 'ponec,pTopccr fc-.

DaCDSfonfulci. Vclleia^iiero^iuiq,
' iuxca d.l.qui cxcepcioncm.

g Sic igitur intcilcOns hic n6fter,li-'

tcra: conucnicns vifus cli, qui^ueni-

que cx co vcrus apparcCj quont^
de iure Digeftorfi mulieri ccia.q),pro •

dote fidetubcDci, Vclleiani cxceftio

compecebac,vtooodub>e prqbacno- -

uadehac re,1uftinidipiqDn(litutib v|i?

l.hna.'.infr. adfcnatusconf.yellcian, .

vbi,dum vcrba (ignificant-ius pouu
ibidcm ab Impcratorc dccixrum pto

cemouenda Vcikiani cxccpcionc in

docis iQCercetsionejOvmilefteiiic^put

U aduerfiis dotis caufam,liitecbnfuN

conimtfsmporc, talem exceptlooem>
• compcccrc: vnde luliani ccporcmu-
.licri.de qua agit,ha'c qiiidcm exccp-

tio compctebat,ciiamcn,rifolucrcr,

rcpecitionem non daci fauoic dotis,

. reCpondic lulianus ind. §. fimulicr,

quemfauoce luftiniaou^ pofte^ex-
*

tcndic cciam ad non folut^dotis ca*

iuro, ind.l.fin*vt,fciiicec,mulicc pro

doce obligccurjOmni auihoric«atc fe-

, natusconlulii Vcllciani inhaccaufa

ceffantc,quafi,Impcr.his vcrbis (Igni

iiccc^Vcllcjani authoritatCQijin cau*

fa docis ceflare,ooo foJtiim cxpoftfa-
*Ao io cafo repegtioiits,prout loliaoi

tempocibusianicautumcratjfedecia •

ab initio in cafu i( fius obligacionis.

^ Secundum quam iiucrprcUticnc

fquamvcrani cxinimp ad d.§.fi n u-

. licrjappaict,vctam ncn vldciidcdti

oam,quam Bald.NoiicI. iad.6. pau.
j)riuilcg.44.nia^*o tcxcbdetoii|t

isquiensri^ppftobari, qil6fd >|^pNjp

fm\ytfi^if^t qois dotenf^iledtt^

• •* exifti-

f »
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0

§eio picctcis,non pofsic poftcarcpc

*fcrc,adeb,«)o6ci fi quis ab aliquo Do- *•

•iftorcfaIf6pcr(uafus*,vei cciani dolo

indudus fucricad crcdcndumjc cx

cfHciopktacis cfficaciccr cifc obJiga

tum ad doccm dandaui promulicrc

paupcce,quod eo nominc dederic,n6

porsicfollea vericace comperca repe

tece : quam faaefeiiceiicia inihi Do«
'^or hip non perfuadccnec eam pro-

bac tcxt.in d. §. fi muli^r, qui longe

diuerfum lubcc inccUc&um,^vc con-
ftar cx dirtis.

• Nunc,cjuoniamdcdoccfermocft,

cuius caufam aliquaDdo vere piam,

aliqttando pablica eflc, prftdiximus,

ineactti piecas incfl:, inditucum pro
(eqttamur: 8i prO fundamcco eorttm»

qi>.T diccndalunr, rcguKim prxmitti

. 'mus in hac matcri.%ccrtam, & rcccp

tam,qu6ci vbi quis.pictatis animo a-

Jiquid in pias caufasreli<]UiC>quod in

caufam a ccftacore defigoacam exp€«

dinonpoteft,lofimrlempiecatisvitt
'

cQtiucccitUikidque de voluncacedc^

fun^i : rcgula cllquamprobanc no-
ftn argumcnto tcxr. cclcbris in l.lc-

gatum ciuitati, ft.de vfufrjcgat.^ a-

iiorum iurium,quorum,quia memi-
nimesTupra ia prim.parciniciojalle

gacionem modd omiccimos, isddeii*

do feiiii6i>facroiandnm Concil.Tri»

dencdecrctum (cfT. iy.cap.4. dc re-

format. Dc yoluntatcdcfun^i addi-

di,tiuia hic in fimilcm vfum conucr

, iio nop vcnitex aliquo pixcauix pri

uilcgio, fed tx prxlumpca diefiiofti

v'olttncice,qoem,<)Diapia crgaDevm
%ordncace,iett proapimxvcilicacefic

dlfpofuic.crcdendomcft, voluifle,vc
.

lcqafHm.fi in reni dcftinata nonpof-

fctcxpcndi,in limilcm pictatis cau-»
.

fam expcnderetui.cx qua fcqucrctur

jdcm cfteclusaiuxca di^. J. lcgacum

^juicae?;-*^-

^

II

12

las'diiponat,nec c«meocaJore Spiri-

•cus,fed fanguinis,& carnis ;iffiecCus fi

rcs legaca, adlegacariumnoD perue*
niatjcxpirec lcgatum,ccn*antc, vidc-
Jicct, fupra>dida voluQcaus conic-
clufa.

JEx qua rfgul. fcu concluiioncpri-

mo & iingulariter iAfercur, quod, fi

docis nomineiegacum,paupcri pueU
J^,fimpriciccr rclinquacur( quo cafu
prd animafadum videtur, vc cradic

NoutfJ. dc dotc 6.part.pfincip.pr:ui-

lcg. $0. num. I. & priuiJ,77. num.z.)

(iccmpore mortis inueniacur defun-

&a puella, cui reli^um fuic,alceri

puelldc paupc r i,pro doce applicabitur
iegacum, vx conftac plani cx fupr^di
-^a conclufionc,ciu{qu6 r^cio&Cv^ectt

diira quam, idcm diccndum crir, ctfi*

poft mortcm defundli, innupta pucl-

Ja moriatur^vt tradiccgregio Noueh
d.priuileg.77. numer.%. Couar. in c*

* ^.numer*ii.vcrfic.Sexcdexproxima*

il 1 acioiie, de ceftanl.Mancic. de Con-
JeAur. vlcimar.voIunc.'Iib.8. cicul. 5.

riumer. fina!. vbi loquitur dc puclla*

moricntc antequim nubat, non di-

ftingucns, ii moriatiir nntc, vclpoft

morccra dcfuntSi , diftindlionein-

queineoponic,an ule legacuBTpie-

tatis animo celiquerit teftator,aft

. fpeciali iplius legataric alFcdione,

quam diftindioncm,dixit, colligi cx
*

dodrina Bap. inl.patcr§. Tuicula

nus ft.dc lcgat.;.&: huius quarlhonis

mcmini& Andr, dc BclTcds in pra:-

fenci,num6r.ti^..vbi eriam quocidia

iiamappcllauic».6c, fi dos* pixcaafa;

incuicn relinqiucur,hanc fencenciamr .

probare vide(urcum Abb.(t)uciit) re-

fcrc^ incap. nos quidem, de tcftim.

conucnit quod tradit idcm Andr.n.

xoo. verfic. Ad nonam qux-ftioncnrt.

Sccudo colligo, quud fi dicta puel

]a,ccmpore quo morltur ceftacor^nu-

. . •
*

.
X4

.
pca
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pta iiuicniatur, Icgatum,iri altcrius ti nirbendi, quxiam abcft, ptoiudtrr

dotcm confei ctuT, &: ratio cft, qui»

cumtcftatcr ^Mupcri puellx dotcin

iclij)C)ucndo,cpus,rc SH. coiifiho piu,

in tliiuspcifona cxcqui voluilTct, li

hcc pictatis opus no poLsic, in ca cx-

pcdiri, in alia cxj cdiccur, iuxia prar-

inirtam conclu(icnc:port6, in puclla

iam nupta cxpcdiri non pctcft,quan-

uis cnira conftantc niatrimonio dos

au^cri, ini6 £v de nouo crcati pofsit,

i.cuin n)uicT,infVa de donaticn. ant.

nupt.§.cft*fi aliud , inftit. dc donac.

tair.cn,qui paupcri puclln:,piccacis in

tuitu, docis nominc lcgac, lcgac, vc

xiubar» ( in hoc cnim pictas ccpnftic

in lcgaco dotis ; vc,fcilicct,dotc rcli-

da, puclla inucniac, cui nubac.vndc,

{i hxc iam mantaca inucnicucnon ei

• dcbcbicur dos, qux caufam pictacis,

cuius intuitu reii^a fuic, in pccfona

i|]iusqu£ nupca eft, adimp]crc,nbn

poccft.-ncc enicn dotcm finalitcr ci

rcliquit tcftator , \t dotcni habcat»

fed vt nubat, qux cum lam nupta (it,

iion illms,rcdaiterius,qua ptctas po-

ftulct.iiuptijs, Icgarum refcruabitur:

Ccuii fi homini pauperi, alimcnccru

nominc (ic
f

lcgacum,qui ficcmpo-

rcmortis tcftatoris, diucs fa^usin-

ucniatur, nonci , fcd alccri paupcci

legatum erogabitur,& tamen alimcr

ta diuibusrclinqiii pcft'c,ncn dubira
• tur, I.cum hi §. cam tranfadioncm,

vciflc.fin.ft.dc tranfa^. quia qui pic-

tacis intuiiu aiimcnca reiinquic, re-

Jinquic, vt hominis ncccfsitati fuc-

cutrat } ( in lioc cnim confiftic hic

pictas) cui,(i in hominc tfto prouidc-

.j i non poccft,qoiaiam ncccfsiras no
fjt in cOjtn aiio prouidcbicuc:(ic,qui

piccatis intuitu docemmulicri rclin-

qiuc,rc]inquic,vc mulicrisncccfsira-

tiin nubcndofuccurrat,quxctfi lam
nuptadotcm adhuchabcrc pcfsit,ta-

mcn quia in illiuspctrona ncccvTsita-

no poccftiinaiiaprouidcbitur.Quod
' inceiligo, ccH pra:faca puellanupfc-

rit Hnedocc, vct cum modicadotc,

& vircgcnus fit jnajccfi talib^s con-

ferrc lcgacum,piuni' iit,& valdc piuin

proptcr oncra macrimpnij, tamca^
caulapia, cui , pra^ditSum lcgatum
tcftacor dcftinauit , cft , vc mulier

nubat : vndcfun iftiusperfona,quu

'

lanupcaappaccc^non potcftlegatum

fortiri cxicum deftinacum, non cx-

pendctur m aliam caufam diuerlam,

ciG valdcpiam» nempc, alimcncotii»

&, pro oncribus macrimon ij,c)uandiu

poccft, in rtmiiemcxpcndi :£t(Icon-

irarium in (pccic exccutoris iufsi.

bona diftribucre pro virginum doii-

bus,fctibat ralac.in cap.pcr vcftras,

^.'^o numer.. 8. vctlic. Secundoam-
piiatur, dc donat. intpr vir.& vxor."

Bald.Noucllidiftinftioncm refcrcns

& fcquens. Sed &m hac rpecic,&: in

illadequa agimus ,contrariumf vc

dixi) puto vciius, \ tpotc, colk^u cx
legitimc conic^urata tc^ftacoris vo^
]uDtatc,ccftacoris, rnquam,quiopus
pium dcrcli^o lcgaco , no in alcndis

paupcribiis,fcdin maritanda puclla»

manifcftc voluitcxcrcere. Sccuduin
qua: intclligcdus cft Ba}d.in Lfi.n.14.

Ccd.dc fcnt.qua: fm.ccr.quac.profciC

\bifccipfic,qu6d fi mulicri lcgatum

fit leii^umpro fcniaritanda,qua: ia

maritata crar, nihilominus ci dcbc-

bitur lcgatum,qucm rcfeic & ftqui-

luc Didac, Fpinoingiof.ii.ftatimci-

canda,nuin.)9. vbi etiam in idcni rc<

ferc Paiac. Rub. in d. capic.pcr vc-

ftias,§.xo.n.6.quo in Jcco,hocnon rc

pcri6,fcd in §. ^o.incip. Tcrciopro-
ptcr ncccfsicatcm, num«^. in.vci(ic.

& indccn^Scd vtiqueh<^cfcncccia dc

bcc intcl]igi,vc non proccdacin lcga

to mulieris paupcris,dotis,fcu nuptia

' cum nomine, fadlo,pictacis Lntuitu,

iuxta
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wxta prafccdctcm rc(oli:tioncin,cui pro maritandis puclHs rcIi^lo,tcfcrr

in hac fpccic ftandum cric.

14 Ampliaturauicm prarccdensrcfo'*

lutio^vt idcm (jc }Ctfi prartata puclla

pofl mortcm ttftatoris nubat, nullo

camcn ad dotcm rclidfam habito ref*

pc£lu,qucticx ijs,qua: m fcquentiil-

iationcdiccmus, clarius apparcbir.

15 Erit vetotcrtia & requcnsiilacio,

qu6d,etndi£la puella ncc mortua Ciip

necntipta,n tamcn ahundeiuxta pcc

fonx iux conditioncm, ioucniatur

congrucntcr docata,dos ci lcgata pi&

tatisaffc^u,non ci, fedalij aabitur:

Cc Koc manifcftum reddituicxcmplo

illius, quod dc alimencis pauperi rc-

Ji6Hs,qui tcmporc mortis diucs appa

rct,proxiine cradtdimus, cum enim
in prcpofltis fpccicbus dotcmrcii-«

qucrit teOator, vc prouidcrccci,qux

ob dcfc^tum docis nubcrc nopoccft,

profcflo (1 iam nupca Hc, vel cum do-

tcvcl (inc dotc,aut habcac aliudc do-'

ccm,qua pofsic coHiodinubere, ccC--

fac ncccLsicaSjCui, cctlator prouidcre

voluit, ac proindc^irpon^ io,in illius

pcrfona cc(fabjt,aljjquc applicabicuc

in <]ua pofsic, iuccntum pictatis cffe^i^

Oum lortiri, iuxta d.l. lcgatum ciui-

Caci fF.de vfufr. legac.cu (up.cradicis*

£ric aucem aduercenduni,qu6dia

omnibus caHbus in quibus cx hacpi;

voluntacis conicdara res tn alium

vfumcxpcndcda cft, dcbccquidc cx»

pendiin aliii vfum fimilem ilii, quc
prxcepcrac cc(lator,vc tradic hicBal-

dus in rcpec.col.io.nu.i7<ad quodfai

cic quod tradic idcm fiald.in l.fi quis

ad dcclinandam nu.p.infra de Epifc»

& clcric.vbi rcfcrc,rccundum lacob»

Bucncar.S^ Mar.fuiffe iudicacum,fic

confulcumpcr Dodores dccrecidas

& lcgiftas,non poffc pcrEpifcopuro,

Jcgacum,propaupcrum ruftcntacio-

tic relidum conucrti in rcdcmptio-

iicm capciuoram,& idcm,m lcgaca

idcm Bald. in l.vnic.num.final.infra

de^his qux pzn. nom. in tcftain. vcl

Codicil.rchnq. iiuiifc confuhuu) pcr
collcgium Bonon. dccrctidarum, &
lcgiftarum : circa quod cauta acci-

picndus cft Spino in fpccul. tcftam.

d.glof.ii.princip.nu. tj. dumfcribir,.

qu6d ,fi millcrcliquittcftator, p.)u.

peribus,& alijs pijs opcribus annua-
lim difttibucnda, poccric cxccutcr*

ccftamcnti,hoc Icgaco paupcrcs vir.

gincs dccare . ctfi huius rei nulla

mentioin tcftamcnto fada'fuerit,na

(1 illcfcnnr, legacu ad pias caufas gc-

ncraliccr rcli^um, pclfc, inpaupcru!
virginum doccs cxpcndi.quia in h< c
piccatis opus vcrfatur,bcnc lccuius

cft,vc bcnc & clare in bac fpccie lo-

quicur Palac. in d.§ 6o.nu.7.in prin-

cip. vcr^ cnim adiu<plccur voluncas

dcfiin6i,qui voluit,bonafua, inpic-

tacis opcra cxpcndi, nuUafpccie tic-

terminaca,qu6d li Djdac.fcn(it,lcga«

tum in paupctum alimcnta, vel in a-

Jiudccitum& dcccrminatum picca-

cis opus diftribui iufl*um,poftc(iiftrt->

bui inpucllarum doccs ,ccii tcftator

carum non mcmineric cxprcflcquia

in hocpiccas vcrfatur,loquicur cx ilia

mccro concra rclatam & fccutam a
Baldo dodrinam in allcgatis locis,

qua: vcra cft,& fccundum cam,in fpc

cic noftra,legatum doctSi^^rphana- rc

]i6lum,fl Jchciar in cius pcrfona,alce

rijpro docc applicabicur,vt traditNo

ucl.in d,6. part. dc dot. pnuilcg. 77,
numcr.t.vcrfic &: ficpotcft.

Vndc cft,qu6d didum lcgatu ncn-

poccric conuerci in doccm puclla: re

ligioncm ingrcdicntis.vt fcnfit Bild.

In Auth. nifi rogaci,num ii.vcrflc.6c

idc6, infra adS.cof.Trcbcl. vbi cra-

dit, quod cxecucorcs in tcftamcnco

dati ad virgincs marirardas, no pof*

func,pecuniam,in hunc vfumaicfta-
corc

Google
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torc dcftinata,crogare pro dotc pucl-

lx,qux vcllcc, nionaltcrium ingicvli,

cciani dc authoricacc Epifcopi
,
c|uocl

Baldum rcteicns ,lc<]Uiiur Palat. in

d»§ 6 o. nu.6. cis non rclntis Spin.

in d.gl. il. Dunicr. zj.vbi lu liancco-

clufioncm alJcgac Bald.in l.pod mor
tcra.column.pcnulcim.C.dc fidcico-

inill.rcderrat^quidcm: nam Bald.in

prqcitaco loco,nunquam agit,an piu

lcgatuiu vniiisfpccici pofsit,in pum
caufam altci iujfpccici conr.crii, fed

lA d.colum.pcnultim. num.ii. vcific.

inod6 qua?ro, agic, an fi ceftator inlH

tuac vxorcm Uiam in vica , & iubcar,

poft cius morcem) xgrotis bonh rcfti

tui per cxecucores^an^inquamjiu hac
rpccic,porsinc oxccutorcs deputati,in

vica vxoris refticuerc a:grocis,dc con
fcnfu ip(ius vxoris,vcl etia ipfa vxor,

dc conniioexecutoru, n ipfarefticuo

rciuflafic : & dcterminar, quod non
pofsinc,antercfticucre: & innumcro
fequenti ponitcafum in monafterio,

poft mortem vxoris fubfticuco , tc ia

eo contrarium dccidic aduerfusBar.

in quem inuchicur,quia, ncmpe, mo-
jiaftcrium femper cft idcm, ncc fpcra

ri dcbccqubd deftruacur , fcd Ci de-

ftrucrctur ,non intcrcidcrct lcgaru,

fcd Papas acquircrctur
, inquit Bald.

qui confccutjuc in numcr. lo. cafum
ponicquando vxor infticuicLtr hxrcs,

&: ccftacor lubct.poft cius morcc , bo-

na in dctcs puellarum diftribui,- SC

liic, licctdubiam ,xquam camen SC

probabilcm opinionccirc,dicit,qu6d

vxorvolens poccric viuens , puellas

cligcrc, &c marirare,Sd idecirca pau-

pcrcs fcribic,qu6d pofsint eligi in vi-

ta,de confilio Epifcopi. Inquo fanc

Bald.mihi vidctur , i]s contradiccrc,

qu? in d.num.8.circa a;grotos,fccure

dctcrminauit , pr^fcrtim , cim racio

quam fcripfit in hoc cafu, in co Jtquc

inilitet:ni£ifortcCquia vcrcor,de Vi-

ro graui affirin.ir.c,qii6d itaCc incon

tinenti correjfcric, nc dicam, oblitus

fui fibi contradixcric, qudd prxrumi
iion dcbcc,iuxca 1. non ad ea , verfic.

qu6d fipurc.ft*.de corrd.&: demonft./

diccndum fic,qu6d Bald. jo hoc vlti«

mo cafu loquicur , quaudo- virgincs,

feu paupcrcs incerti, vocaci fucrunt,

in pcion vcr6,quandoccrci xgrotic-

tanc vocacj,quocafu,anEediem mor-r

us vxoris, non poftunc eligi , iuxta I.

cumpatcr.§. afilia.ff.de legat.i. & in

liocvlcimo quoddc paup<riibusincec

tis fcripfic Baldrcius fcnccnciafcquU'

turFuJg.& Paul,ind.l.pcft mortcni,

infradc fidcicomm. & pc-ft ahos Go-
uicf.in lj7.Taur.num.7.Couar.in c.-

tua,num,5.dc icftamcn^. vbiproca-i

4cm fentcntia malccicac Deciumia
l.cum tempus.6F.de rcguLiur. quo in

locooallibiiftius fcnteci.q mcminic.
lcd magisinnu. i. concraiiam fcqui

videcur,fic communcm rcfcrr^quanx

etiam,ccmmunca)Cradit & Ccquitur

laf.in d.Jkpoft mortcm.colum.penuL
j)um. 7.& ex alijs^communem refeit

Valafc. confulr.ioi. nura.i^. com.l.

qua;cft finalisiiliuscom. vbi camcn
priorcm fcquitur tanquam vcriorc,
&ccftacoris menti congrucntiorcm:
Cui cciamcgolibens acccdo cx ra«

ti(>nibus,dcquibu$ pcr Bald. & alioj

fup.a)legati3s,&eam magis praxi ic«

ceptam dixit Valafc. d. num. 17. cx
Ciaudio in 1. fed ctfi ancc. ff. ad S. C.
Treb,& Mcncf. in J. vou exfamilia,
DUm43.ft.dc ]cg.2i«

Sed yccunque fic, apparet, perpcra

J>fo ariiculo , de quo ancc agcba mus,
Balduroin allegaco locofuide kSpi
iiocicatum,qucmproeodebui(retcr
tarcind.Auth.nifirogati,num.ii. C,
adS.C. Treb..'& ^n cadcm illafpccic
idcm tradic Nouel.in d^^.parc.prtui-

Jeg.77.num.a.vcrCc.ex quo ctiam,&
Couar.ia c.5>tiua).ii.vctfic« fcxc^ ex

prac
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prxnuflailIationc,cxcra dc fccftam.

id cnim elTct concra ccftarcris volun

iatcm,qui dum pecuniani fuam pro

dotc pucllx rcliquit, non Je fpiritua

li,ctruiigniushoc fic ,& pra:ftantius,

fcd dc carnali matriinonio intclle-

xic fccundiim communcm vfum Jo-

cjucndi^qui ancc omnia in vJtimis

vo!uiuatibusdcbctactcudi,l.libroru.

J.quodcamcn Cafstus. ft.dc Jcgac.3,

J.Labco.§.idcmTubero. ff.dcfuppcj.

Jcg.quo aitccojccfi pro (pirnualima-

tnmonio dps rclida.valdc pia fic , vt

poftca tradcmus, quia tamc tcftacoc

Jiic dc carnali fcnfic, non liccc, quod

huic dcftinauic,illiconferr«.

18 Necobftat,qu6dcondiiio,Cnup-

fcric,iflcclligitur ctiam dc fpirituali

coniugio,vt inAutJi.dc fanttif.Epifc.

$.fcd &: lioc pra:fcnti,collat.5. U tra

dic Mantic.dc conicft.vltim.volunr.

lib.ii.titul. i8.num.i5.nam,vc facilc

colligitur, cxijs qua: tradicibidcm

Mantic.id potias vtnitcxpriuilcgio

& fauorc,quam cx difpofitiua aliqua

volnntacc dcfunfti, quam, non liccc

vniuspia: cauf^ faubrc prafccrgrcdi

conrraalccram piam caufam, vt ia

d.§.fcd & boc prxfcnci, vcific.finaJ.

hoc cnim cflcc, vnum alcarccoopc-

• rirc, & altcrumi difcoopcrirc , quod

ficri non conucnicl.afsiduis , vcrfic

cxccptis, infra qui potior.in pignor.

babcant

.

Qua rationc , idcm cfTc viJetur,

ccficademmct puclla, cui,docisno-

. iriine lcgacum fuic rcli6lam,velJct in

grcdi monaftcriura, vc,fcilicct ,non

ci,fcd alccnus paupcris doci.pccunia

cohcribuatur, & ad tcxc qui viuctur

inconcranum cxprcffus in d. fed

6:hoc pra:f nti, & in d. Auth.nifi ro-

gatijvbi fi ca cui, docis aut nuptiarij

pominc lcgatur,inonarLcrium ingrc-

diatur,irrcuocabiIitcrconfcqnitur le

gatum, rcfpondeti pottft cuiu limi-

lationc ibidcm pracrcrjpta , vt ,fcili"

cet,ita demum ingrcfta monaftciiu^

& ibidcm profcffa , rclidum conlc-»-

quatur,fi (ub prxfata nuptiarum con
ditionc , akcra pia caula fubftituta

non fit,nam pia caufafubftitutajqux

tcftatoris voIuntatc,in dctcftum cu^

ditionis vocatur ,exc1udit monafte*

rium in tcrminis d.§.fcd &: hoc piX"

fenti ,vt ibidcm habctur in vcrficul,

final.& cft rcccpta conclufio m dift,

i<\uth. nifi rogati •. Nunc vcr6 in fpc-

• cic noftra, quando icftaior
, paupcri

pucIlar,docis, auc nupciarum nomine
Icgauic,nonnc,fi ca non nubar, & fic

in dcfc^um condicionis, alccrapucl

Iapaupcr,in caufam docis,fcunuptia

rum,intelligitur fubftituca,pia,& le-

gicime conic^turacadcfunfti volun-

tacc?quid cnimCquxfojaliud cft,lcga

tum,in fimilcmpiecacis vfumcoucr-
ti,vcdicuncomncs,quam illum fimi^

Jcm piecacis vfum, hoc eft ,piam ill^

caufam,ccftacoris voluncaccfubftitu"

tam,& vocacam 9(i'ey\n dcfc£lu prius

vocaccc? igicur,fiprima, matrimoniu
carnalcintcntum Icgaco,non contra

0 hac,ccfi fpiricuale contrahat, non da-

bicur ci legacum in hunc vlum, quan
diuin fimilcm nupnarum vfum pof- .

flt cxpendi,admi(Iaalia, vducifubfti

tuta,quam pictas poftulct . Pra:tcrca,

in legato ad maritandas pucJlas, coa
(lat,qu6d.fi cardcmmcc pucJIa:

, qux'

alias ob penuriam dotts , rcIiAi com
modo polfcnt honorari,vclIcnt ingrc

di rcligioncm, il/is non communica
bitur dotis legatum, focundum BaU
dii& aliorum tradicionem,cuius fup.

nicminimus ; fic in propofico.lcgatu

ad maricandam pucllam,pucJlar,qu2e

fuic vccata rcligioncm ingrcdi vole«

ti, nonccdct. Dcniqu.ciim mona-
ftctium in hac fpecic, fpcciali quoda
fauorcadmitti,iam dixcrimus.quod'

laciusdiximus & cxplicuimus in nu-

per
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ucr cdita lelc^lione noftia l.Titix/i CiJV A R T I
jion nif^'l^i irji.part.ft.dc con.mitMU

bus, cijnicnflrat. Non adn.iLcitur

concra alcciai«i piamcaurjmin akc-
riuipuclla; paupcris nupiijs cxilUn-
lcni,quani tlcfnn^i voluntatc iubin-

iclli!^i vogacam, fipc diximus, iuxta

ti.§. lcJ &: licc pi.clcntijin vcrl.final.

Qn^ibus ita nioiubar,vt cxillu^u-

rcin, ncc ipfimcc piicll.c, cui, pictatis

amotCjdctis, (cu nuptiarum nojuinc

tuic icgatun^^ nionaflcrium ini^rccii

vclcnti, pio dotc If^^nin fnrcdan-

dum, ncc /nonartcno, aducrfiis Co-
uar.in d.c.^.numcr. i(. vcif.lcxco cx

proxiinaillaiionc, in princip. in li.iG

Ipccic concrarium,apcirc Ivnticntc:

icd magisaltcci 2Cc].rc paupcii pucllt^

pro dotc cotnbui dcbcre, in caulam
loatrimonij camalis, ciuali, lic iicca-

biliicr linjicarcm dcctlloncm dicii,§,

fcd & hoc pr<j'rcnti,&: d.Auth.nifi ro-

gati,vc ncn proccdac in caiujquOjdo

tis,auc nupciarum nominc,paupcri
jnulicri, piccacisincuicu rcii£lu fuir,

lcu niagis limicationc ibide iniufta

dcpi.T cauT.^ fubfticuiionc,inccrprc-

carcr,non lolurn in cxprella pix cau-

la: fubftitucione, fcd cciam incacica:

<jualcm in /pccic noftra adcftc incel-

Ji^imus. '1 u camcn cogirn, cruduc,
acpislcdor, quiaconirarium picta-

ti magis conucniens apparcc, vnde
anagis prcbandum vidccur vcluti

tcftatoris mtnci conucnicnis.qui pic-

tatem rcfpcxic in lcgando, quam 5c

jios icfpiccrc, ac fequidcbcmns. Dc
dotis lcgato , quando pictatis animo
rclidlum noa Ajit,hic difpucandi fcfc

offcrcbat occafio , fcd quia iamcala-

ino pra:ucnta h nobis fuit in rclc^lio

nc noftra d.l. Ticiar, part.2.eam ino-

do omictimus,{cquenti loco poftdo*
tcs.dc viduaruui rcliftiscoufcqucn'»

tcr ai^urj.

SVMMARIA.
QVxnain iurc dicdtur perfona wif^raJn-

lisf&an vtduaru cAufa piafii?(f n.t*

3 Tra(liiur,vtduas,& paupcrct^dici mijerabilcs

perfoius
,
/ed nvn femper eoilctu rejpedu.

4 RthHa viduis^Hpillii^&adueniSytta dcmiim

pia iudicubuntur,Ji pjmperes tjJ/nr, ijujiiuif

& ridua Ivcuples, mijcrahilisperfonafu.

5 Priuilegium, quod ridua bahet inhoc regno

Portugdlli^ , vocandi ad prtfidenx cu-

rt£ aduerfariumJiium,cotnpetit ei,ctfi diues

ftti& tta dt iure comnjnni vcnuscfie.trudi-

ditur,&tidu£ tali priailtgio rcnumiare

non pofunt.

4S Viduarum priui!egij,non cmpetunt vidub,

qux luxurtofe , aut inbontfie viuunt,

^ Q^VARTVS.

De Vtilucu

W^K^, Iduarum caiifam, pia
r-^i^v^A^V

cffctradic,Ar»t.inprc

j
\l fcmi colum.final. pro-

0;^pcfin.'idcma]ijtradt.

^S^^^jSS dcruc,quo$rctu!icTi-

caufa in prafac. pag.j . ad nn.vcii.itc

rchfta viduis.qurt fcntcntia proba-
turcx co,quia pictas diciiur dc raife-

rabilibus pcrfonis,mxtaglof.tn c.vlt.

vcrb.pictas.dc fcri)$ : vndc rclifta

nurcrabrlibus pcrfonis.ad pias cafifas

rclida, dicuntur, vt tradtt Spccul.in
ticdc inftruinctor,cdit.§. nunc^vcro
flliquacol.15. vcrfic.&fcias^uodrc
lida^nu. 61. in princip. Aict. bic coU
/inal. ad fin. Felin. in cap.fignifican-

libusnum.y.tcxt. dcctfic. &poteft.
Jud.dclcgai.& alijdcquibusTitaq.
d.pag. 5. Viduam vcr^nufcrabiicra
pcifonani ccnferi,ptobac tcxc, in J.v-
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nfC.vcrfic.qubclfi.inff.i quad.Impcr.

int.pupil.vclvid.Scc.vbi tradut fcnb,

& CanonifVx id d. cap. iignihcantt-

bus>^ procccr cxpreflas m d. Uvnic.

Bstc.& fiald. iudicis «rbitrio relin-

,qaUQC»quxnam mircrabilis pcrfona

cliGatur,rcqiiicur Alex.tn l.ncc quic'-

<]uani §.final.ft.dc othc. proconluI.Si

lcgot.Marian.Socin.in c.i|,).cx ccno-

re col.i.do for.compct.^clm.pQft ln«

nocjn d.cap*ngnifii anci(i>us,n.^. vbi

Abb.nttmer.iEem 6* cx loao. Andf.

inircrabilespcrfonas eirc»deHoit» fa-

pcrqutbus h.uu la mouccur ad rnife*

rcDdumtquod dcniqbc iudicis arbi-

rrio forc rclinquenduai,pr(jcctqu im
in pcifoniS} dc quibus idQominaciai

iurc cauetur,cradic, & communc nU
Couar.prad.qttzftion.capid6«nuiii.

3.10 hn.

VndCj^m de mifcrabilium pcr*

fonarum numcro vidfiam cHc, con«

ftccidqucnomjnatim lurccaucacur

jn d.l.vnic apparct,ciuscaufam, pia

cire,^rciadc^u^quidquid in ccftame

to,vldu« reliD^uicur» piiqilcgijs, ac

fauorepicratis tudicandttmcricfde.

prdcccrea fuadccur cx co, quia paupe*

rum caufam,piam e(rc» nemo ambi-

gic, cui viduarum caufara, in facra

pagina xqiuparari ,farpc vidcmus,

fcripium-cn: cnimllaijc 10. qui con'

duntlegts iniquus . (f Jcrtbma ijiiuJlitiMi

fcripfcrwt^ ft opprimnt» M iMdieh fM^
ftrts , nmfutrm c4»ptlmtnUum ff-

fulimei , n tfm tiiu£ pradd eorHtn, &
fupiUos dcriptrent.Et lercm.capic.qnia-

to )
Cuufaiu yidux non iuduauerunt , caU'

fum pupilli nondirexerunt, (f iudicium pau'

perum non iu<fiV<iii«*-iiflt.Zachar. fepcimo,

ttwtixudny <jt pupillMiHt ^«fineiMm, &pMf
ftnm noUu idnmwuruCu ro al 1js plerif*

qttc Iqcis» io quibus, Yiduarom cau*

.fjCp.iiipcrum caufis xqutparantnr ^
fic vidcucur»eodefniute^ 2qmu(c

5

dcbcrc iuciic.irf. vndci ficut in tcfta-.

nicnto paiif^cribus icUO:^, valenc cu
duobustcltibus, ita & in vidu.Tcau-
fadiccndum vidctur, vt illi tclicla

^
valeanc io teftameco mious folcnni.

Quodiamcn, fupradiftisnonob-
ftancibus» mihi, durum, reupotius
iufi ccntrarium cTTe, vidciur, vt vi*

dlia,rciiicct,c6folum quiid viduacft,

pictatisius &: priuilcgia fibi yendi-

cet, liccc cnim viduam, cu roluiu

qu6d vidua cft, miferabilcm pctfo-
namdici, agnofcafnus, non tamen
niiferabilis idcirco dicitvr, quiabo-

,

norum acquintionc, ac nouo^quxftu
indigeat pro vita;, ac vidualis ftaius

ncccfsitate lcuanda,fcd magis cx co,

quia, & rci &: pcrfonx fux Jc^icimo

defenfpre car.ct,vndc,quia milcrabi*-

lis 09 cft^uod actinec ad nooa bono
ttt acquificione, quoad eam,pia? cau-
(x prxrogaciuis nd gaudebic. Kec e-

nim-rationi conucnit,vt,fi quis vidi>^
*

locuplcli,vci cti am ci, quar pro qua*
litateperlonxfux, nullo indigvCi ic-

gacucnrelinquaCjCanquam pixcauf«
ccliAam iiidicccur,quod fi quis affir-

marec, in illud coofcquentcr abfur-

dum deucnirctipofTe, ncrrpc.viduas,

rcriim copiam habcntcs,iti bonoruni

communioncm vocari, qux,.quis,ia

pias caufas cxpcndcrc, luilus circc,

quodquincttm ivcra piecacedifte^

nemo, tgnoc9c,& ouncupavim faabc'-

tur in cap. vidua:s booora. i. queftib*

nc 2.

Ncc obftant facrx pagmx loca, in

quibus.-viduT, paupctibus xquipa-

lancuti & tamcu dc viduis duntaxac

paupccibus nonb^ne tncetliguncur,

cAih, & folti.de vidua paupcre fcrino

foreCyhon veluci di^crfa, vidua,

pattperes»poocrcn tur,fed,paupcruni.

mcntiorc,ficri,ja tisc(ret,in prcdi£lis

& a^i^s lociSiquo&u rclpodeudu cnc,

V vidua:
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Vi6ux pctfonam , vti paupcris. mii. ,
expertus in proprfa p_crfona

,
attc-

ferabilcmtUc, fcd diucrfis rcfpcai-

bus,hic&: ill-,mifcrabiics rcputaii-

lur, & func,4uia vidua, non proptcr

lerum inopiam mifcrabilis cft, fcd
^

«yiia vico dcrenroce manet otbau,&

ficpotcntium viribus,dolis , & calu-

.niis obicda. paupcr vii6,miferabilis

cft|Cam prcprcr rcru inopiam ,
cuius

rcfpcftu , in matcria noftta,pkctati«

iurc traftaiur ,
quam quia honnnti»

fuuorc dcftitutus iacet ybique,ab cit

ctlam,qui antca-amici vidcbantur,

detdiaus » iosta illod Ouidiaouin.

SifMrbfilbe , mlMs mmtrMMdcet,

Ttnyordj!fwaiU)'»AiUtfitM$ gHsm

• Quod Sapicns antca dixcrat Pro-

uer.t ^.inquicSjDin/rw addut amicosmut~

roj,rf pauptrtauum^& hi quos habuit, feparan

tur.\T\dc ad hocvnum paupeitaccoi

cfle amandao), Scnccafcripfitin li-

bio dc paupctutc circa fin. qu^d,i

quibiit aaieiDar,oftrndat ,
ScEuripi-

dcs m Hercoic ^tentc, infdicitati,

clTcamicorum cx^n.c ccrtKsimum,

dixit,& in Hccuba idcm Luripidcs

ait, in rebus aduerfts tnim boni maximeAppA"

rent amicijtsfelicts porrh^nguU balfentfi$i

mkot. Nam, vc Sapien&inquit Pfo<

tierbiotom 17. Oimi ttmftn iUigft fd
dmicut^, &frMT in angunijsicomprobatur.

Sed ego crcdo,qu6d,fi non al!um,pr9

tc^quam hunc fruftum qucm Scncca

dixit,paupeVtas allatura circt,nimis

ftcrilis 8c inftuauofa forct,ncc cffcc

obcam'amanda,quia pctrarosoftcn

det,iqoibus amemur ,
quxnonib*

l&m ibgat amicos , fed ctiam quo$

fanguis?<r natnrafconion^t, difiun-

git, K vclut ignotos rcddit, iuxta il-

Jud Sapientis dido capic. 19. Fratret

bomtnu pauptrit oiemiteum, infuper,iy4^

miH wnfiU rtc^trwnt A «9 , quod, y»lttt

ftatur iob, capit. 19. Fratrts (mquit)

iii^oi lougefmtitm, & noti rni, quaftalmi

rtceferunt imlifiitrMt trt frpfbiqiii^

, mei (r fatrt mutfit ohlinfwttnak^watc
contrari6,qui'diuicias haber, oronia

habet,iuxu iiludAcbiui Pcttong.

S^ifnuis habet nummos^ffcura nauiget dura,

Forttuauttfuifu0 temperet orHtrio»

* ' Etpoftaliqoa.

* •

Multa toquoryqued vis^nummis pttsetihni opto

Et ventet^Lmfumpofsidet arcaloutm.

Cui condnit Horat. lib,i. £ptfto«.

lar. ad Niimiciom fcribeos,

.
StUieapmrem cum JiaH^fiirmqmt^&mut:

Stgamtt &fwmm^n^uufecmMinut,

fI curfus lib. 2.. /c rm on . S a t y r
.
}.

.
• Omms tnim res

Dittitijs paret,quas qui toi^rHxerit, illt^

Clam tritfortit^ igflmffi^kmjetim rac.

Ec Aian.de conqu»ft.natur. Orpbd,

inquit, L) ra, carmen Ampbioms, mufa Vtr-

gilij, Toce pecuni^ifujfocamur, quid plura^rhi

nutmnus loquitur^uUiani eloquij tuba ^uucef-
*

fit, vW wmnmit, mUiut, Htamtmm^fii'
\ ^arj eomf^mmry tHfugnatfecmM^yirtu

%ifHguturHtrcoh4ytmmmm vmcit, nMn-

tnus regnat^nummus imptrat vniutrfis. H.rc,

Alanus : qui ancca v idcns EcclcfM-

ftes pra:dixit brcuitcr capit. 10. m-
2uicns .- Etpccuuu oLiiiliuut omui,t. Igituc

coci vidjadictttir miferabilis quia
vimmnon habec,qui tueacureaiTit

lu&paopcr ciiam eodem rcCpeftii

dicitur mifcrabilis, quia nonhabcc.
hominc,quT ducatin pifcinajcuaob-
rcm,paupcj:u, & viduaru, vclnti hoc
vno rcfpcftu, mifcrabi 1 1 u p c r fon a r li,

oaofamlacra pagina,CEpc coumgn,
'

. &com-
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^ec commcdat,quibu$ aducnas, & pu-

f upillos admilcct, qtios, coJcm ref-

pcdu ttiircrabilcs cflc, ccnlbt, vt iic,

qui homincm non habcnt , Dcutn
Ipcciali quodam moJo , & auxiho
habcant protc^orciu , & auxihaio-
rcm , ficuti paralyticus illc habuit,
Dcuiil, inquam, cui vcrc dicitur,T/W

dereH^ius ejl puuper^ orpbano tii eris adiutory

conucnic txod.locus c.zz. pu
pillo tion noi ehitu,Ji Ufcrnis eos.vocifcrubun^

tur ad mf, ego audiam cluinorem eorum, (f^

indignabiturfuror meus.percutiamque vos gla»,

dio,& eruiu vxores vcflrjc^vidux, (yjH^ vcjiri,

pupilli,

Duo itnque cx h^c obfcruationc

rclinquun[ur,primum rclKfta viduis,

quibus aliiinclc fiippctunt alimcnta»
pix caul^ rcgulis ludicada ^ion forc>

ficuti,nccrclidapiipillis, & aducnis,
quibifs rclifl;a,itaScmum^iaiud"ica-

buniur^fi paupcrcs ij fint, vcalios rc-

fcrcns,in pupilio U orphano paupc-
rcfic intclligicTiratfucl.ind^rarfat.

pix cau|xpag.x. in fin.&: gcncralitcr

in viduis,&:'pupilljs,&: pcrcgnnis, ita

diftinguic Spcculac.in tituJ. deinftnr
iiicnt.cdit. §. nunc vcro aliqua,num.
61. Sx. Andr. dc BcHctisin prxfcnti,

rum.36.*in.fin. C^nucnic Catholica,

ac mcntc tcmcnda B. lacob. Apofto-
)i fcnccutu 111 fua Canonica capit.i,

in fin.vbi ii1quit,/ef//^/o niunda,& nnma-

cuUtaapud Deum & Patreni^bxc esl,vifnare

pupilloSy& viduas in tribulatione eomm , &
iinmaculatum fe cuf.odirc ah boc fciulo. N^o-

tanda func Appllpli vcrba,non'cnini

dixit llmplicitcr. quod rcligio mun-
lia 6c immaculata,apudDcum& Pa-
trcmlit,vi(ltarc pupillos, &: viduas,

fcd addiditj/Hrri^M/^/nfnffori/ni, vndcfi

paupcrtatc & inopia tribulantur, rc-

Jigio manda, &: immaculata crit,iii.

tribulationchac vifitarc cos, ficut £i

in qualibcr alia. Atquc it.i datum il-

iis,auc dcrcli^MHiin paupcctacis*qua

Tertice part,§..^^ .125
^ctibulantur,rubndiu, pium vcp^ ei c
& valdc quidcm ac Ipccialitcr pium,
proptcra:|jtis,ac f"' us irfsbccilJifa-

tcm,cui lubucnicijr, Sccundum, vi

-

.
duas,ctfi*diuitcs fint,n.jrcrabilcs ccn
fcn ad hocjvt comf tchcndjntor.fta-
tuio,q^od dc mifcrabilibus pcrfonis
difponic eo rclpcau,qucm,viduis,ca
paupciibus

, &: puj)illis commur.im
cllc,T)bfciuai!imus.Quod gcncraliicc
in viduis,& orphanis tr.idit barbri.
in 1.1.1.parc.n.jo.ff.fohicmatrim.vc,
trfi di4iiccsfint,quoad omncs luris cf
fcftus,milci:abilcs pcilona* ccnfcaii-

tur.pracctquladcricifhim, vc Ecclc-
• fiafticus dc ijioruihc.iufiscognofcac,

"vbircfcrt Rolaiul.coiil. 70. num.^j.
lib I. poft mulcos refolucntcm.oi pha

. ros,&: vkluas, ctfi diuitcs fint, milc
ralcs pcrfonas ccnfcfi,liccc polt Ho-
fticnf. &:./oan.Andr. in diCt. ca[ .fig-

nificantibus.dcoffic. &' potcPc iudic.

dcJeg. 8i: aliosquos rcilrt Batbcl. d,

nu1ncr.50.tradat T1raqucl.1nl.fi vn-
quam,vcrbo;facultatuin,ancc nurn.z.'

Ccdic.dc rcuoc.donar. viduam cliui.

tcm, intcrpcrfbnas mifcj.ibilcs non
eflcnumcrandam.

j Vndc infero.ad lcg.rcgiainPoi tn-

• ^gaHii Ii5.3.0rdin.ir.tit.f.vj.'>.vhi ho-
ncftcT vidiKT^quafipcifonii' ti.ilcrabili

dacur pMuilcgium voqandi a^l pr.vfi^

' dcm curia?, aduerfirium luum,cuai
quo ligitay vclijf, &r idc iraditurdc

quibufuis^lijs peifonis nulcrabili-

bus,qucdetiamdciurcrcgto Cijftcl- •

Ja; cr^tiidit Couar.pr.iclic. qu;rft.cap.

7-«n princip. vbi in d-c. 6. nu.i. .

idcmapudGallosfcru.iri, tcrr.itiir &:

hocius rcgium, ortum habctJi it.rc

coDimuni in l.vnic.Cod.qu.ind. Ini:

pcr.inc.pupii; vcl vid.5cc. cc eft con-
ucriicns lacris lircris,in qiiibus oba-
Jiorum potentum.taliuin pcifonrf-

*

rum cauf.ijSc dcfv.n fio lc;.'u latorrbu^, .

§C iudicibus fpccial itcr comcndatur!,
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^tticijs ejlj vinens mortua

QVINTI
SVMMARIA.

. i^R^mUvmtnr dussfpecin merttricnm^if

X tradttur, femp«r efe peccatum fnorttlc^

fornicariy etu in extremdfumis necefsitstf,

z RetiSum purummerttrici quttcitravit^c pe-

nuriam turpem titam agittlongc diflatk

pi£caufii reltllOyquhdtjifub cenditione^ui

\ modo melioris ritds intundd/eli£tumfUypii

efly(f rtliqnis pr^Jtrendum num.^.

4 Eltgdtis afsignatur Umitatii^4d l^antoniuff
.

alias PaconiuSjff.fi a parent. quis manunt^

Jittdri.fratrts Codk. de inoffictejijmenu

cum concordant.

^Legatum mulieri diuitiretiBn in caufim dv'

tiSftraditurpium in cafHfpeciali.

6 Traditurjtliilum pauptri mulieriy qu4 me-

retricioqutfiu vitam a!it,piiC <auf< iure^ff^

priuilegijs nonfort traHandum.

7 Q.^i^yfi decem pauperibus eiuitatis legatum

fit,& tton inueniantur tdfiquinque^ pr£ttr

mulierestquitfpaupertatis obtmtu tuxnrioji

viuuhti

8 An ittjlitutio de ntretricefa^a , yt pia it-

fcttdatur in c^ffu • qwo ipfa Hlit » rtliM

commodo ad meliorem vit£ ilatum refipsj^

ccrei (r an vitimofuppticio damnatumpof'

fit
meretrite fibi pttert in maritum • 6*^

fr^ctpto tbaritatis trgaproximmn,

j. QVINTVS.

Demeretrice»

r^.nW^fVA^ E G A T V M , racrc-

G®^^^ crici rcliaura,tcad m<f

T lioris vica: frugcm rc-

J-^ dcac y ad piacn caufam

ijjf
, tradic

• ;i^s.^wHX,r^qyg]]y5 in pra:far.

^ixcaufx \ctGc» aiiccpcnuic. ybiin

titefo/t.fj^, 12*9

hanc concluConctn vlrraFirmian.ia
craftac. dc Epifcop. 4. paic. jib.4.. q.
3i.allegar. Bald. pcr ccxc. ibi, inl.

Impcrialis, Codic. dc nupr. vbi hoc
apud Baldura non inucmo. Vcrum
caracncft, & probac cx^^tclsc BaJd.
iarcpcc. huiusnoftra: kg. colum.io.
numcr. 15. vcrfic. fupcr cjumrotjuar'

iico. Qiiod , vc mclius jntclligatur,

prqmiccd,aliam cflc mcrccriccm,c]U^*

nallavi paupcrtacis,fcd magis,dillo-

lucx libidinis inccmpcric , luxuric.rc

viuic.fiuc fccrcce, fiuc palam prolli-

cuca,fiue[gratis,fiucprcci,o, & hoc
pcfsimum mulicris gcnus cft,tic qua
Salomon Prouctb. cap. 7. Etecce, in-

quic, occurrit illi mulitr onutu meretrii io

praparata ad decipiendai anin:js
,
garrula, if

vaga,quietis impaties,nec valens, indomo con-

fiiierepcdibus fuii, nuncforis, nunc in plateis,

nunc iuxta ungulos infidians. Ec in nnc ca-

picisaic. Via inferi domus tiui^penetrantes

tnterioramertis. Aiiam, qux , viC;e p«-
nuriam palFa, pro vidu quarrcndo,

corpus,vcnalc proftituicA' hxc tjuo-

quc Iccalc crimen coramittit , vc

conftac, nec cnim ignofccndum cft

ci,qu.x obccncu paupcrtatis,iurpifsi-

. mam vicam agit, 1. palam ft. dc rir.

nupriar.&: ibi glof.in vcrb.cgic,vcrf.

& nota, Quod vctum cft , cciamfi tu

cxcrtfma nccefsitacc , conftuuta, ali-

undcquamcx cuBpi corporis quj-ftu

viucrc nonpofsic: &: camcn in cxcic-

ma neccfsicacc furari, Iiccc,cun) v-

crumquc malum, iurc ndcur.T fi[;.pio-*

hibicum, vc dc furco prcbac l.i.ft. dc
furc. & dcfimpiicifotnicationc pro-

bac ccxr. clcgans in 1. i. §.iu^ nacu •

ralc, ff. dc iuftit. &: iur. accncraiio

fcnfu, ibi, hinc def endit maris atquefxmi

.

n£ coniuciio,quA, nosnutrimoiuuappellamus,

qu? Iurifc.vcrba,n6canda ad hoc sur,

&ca rcpcciclmp.in prir..vcrr.hinc dcf
' ccdit,inlbir dc lur. nacurai.gcc.3^: ci-

uil.tradic MctinaCoplutcfis in Cod.
y 5 d*
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dc reb.rcdUucn J. quxfl i^.colu.s .de

•^uik re legeodtts cric Couarao regoL

pcccacu,£.part.$.j.n.5. cu reqoentib.
' de regul.iufts iibr. 6. qui lucoleotec

fcptcm cnumcrat JifftTctiq rationcs

a v.irijs (cripcoribiis tradicas intcr

• praccpcuui dc non turandopro tcm-

pctc txtrcma: nccefsitatis,S< prxccp*

cuoi de noo fornicando,eaexiftcatc»'
- A Hic igicur diftiniaione 'pra;niilla,

fi mulicri»qu«cicra vicjep^nuriapu-

doriiuo nrn parcic, aliquid fimpJici-

ter telinqii-uur,quancum,rcli(ftu hoc

a piar caula: rclidio diftcc,o6 cgct pro

bacjofie:ciiiiii pocibsiiire c6ftei,()u6d,

.li qois t^eoiulierS prcteriniflb fira«

* 'tre lofticuac luercdcni, fracri querela

coippecat tnotficiofi tcltanienti, ve-

luii pcrfrna iurpi,hxrcdc inftituca I,

' fratiis l.fiacresjinfra dc iDctbc.tcda.

prmcip liiriii.cod.tit.ord. noftralib.

4,ut'9- § 1. & eft cxpreffut texc* qiii

dc filio uicrctriccffl iofticuence Ja-

quiturin I. Pantonius« ali/is,Paco«

niuSjff. li a parcnit.juis manum.(iC,v-

bi tuipiu pcifunatum cxcmplum, in

mcrccriccponitur quam fi hlius ha:--

rcdcin faciatjomoium bpnotum cd-

I
tra cabttlas pofscfsio piirenci dacur^

Qudd fi cali molieri '*fic teliAum,
lioft fimpliciter ,(cd fiib tali condi-
tionc, aut modo, qiii mcliorefti vitar

prcfcrsioncm rcprx(cncct,vcrbi gra-

tia.li nupfcrit, vcl,vt ingrcdiatur rc-

ligiopcm,vcl, vt honcftx matrona: fa
* nuJecur, auc alias dcnique teliduiD

. ica fic,vt mulier capete n6j)orsic,nifi

in»prouidam,6r cucpem conucrfatio-

ncmdcfelinquatjtuc nonCoiumpiu,
fcd ctiim

}
ijisimum Jcgatum, atquc

idcoalijs
[
la: cauix lcgatis fauorabi*

Jius elTc,ccnfco: prxftac cnim hoc il-

iis taDc6,quaoc6,corpori aoima.Qpo
fi^vc vbi bqc com ilJts in aliqua du«
bictatc concurrat,ficuti in^. delifafr

* utc, fdpra adaocauimus»' magis pco

t>.t,CdeSdirofimicl,Ecclef, '

hoic tudicari cooacotac>^dd deordf
ne faciends elecmofyo« iocer booo$

& maIos»traditMcdina Lompluce*-

fiSjdc pccnitcnt.tra^l.j. (vbidc c!cc-

mcfyna agit)pagin. 1 5 8.*coIumn.t.

vbi in ckcmofyna, malos bonis pr<j'-

ponK ,qu ando cc 1 1 um c Ilj clccmolv

-

fiarn» tllis ad aoimx falotem pro^*
luram. Nec obftar in .fpccie |0^a,
qu6d. nibilooiintts mblicri turpt

lcgatum appartc : ctcnim in cficAu,

non lurpi niulicn kgatur,fcd magis

6i,quar turpituaiiicia .ibrcnunticc, Sc

& tandcuiyfi mulicni cutpi< icgutuni

cft,fa!tcm boc ncgari non potcftjic.
' pe/)o6d caii mulicri, in caulam \hrk

piam lcgatum c ft,porr6|fo ! a ipfa cau

l"a,in quam lcgatiif.ncn infpvdta ]cgz

Carij pcifona.ltgatum aliquando piu

facit,vc fupr. in "ac parc.pi.TUufimus

inf.i.qui dc pauucribus cft.

I
Vode prf^ {jrifejro cg r c^ i am 1i>

.

mhabonem'|}K)^dCr. Paotoninus.Sc d*

]«ff acres,cuiQ alijs^vc [ciliccc, qucre-

la dc qua ibi,n6 occur,quadopcr(aN

naturpis,dcqua loquimur , in lupra

diftam caulam infl:icuitur,cum tunc

magispia c^ufa,in qua dirigituriu-

fticucio ,qua tur^ns perfona,inftirttca

vidcatur, atque ica non reprchendc*

da»fed laudanda magi^rit iofticutio

calis : cclLcdccique illorum iuriunn

ratio fuiidata in odio tcdacoris, lur-

pcm prrfi nam inn:iLucmis,p4cre«auc

fratiibus dcrclidts.

SecuJido Infero , qu6d , etfi alilis

' mitUert diuiti pro doce relinquac|ir,

taJe lcgacttiHt pium cenferi non de-

bc.u vt (upra rcfoluimus,in §.de do-
tc^tapicu.fi mulicn diuiti.qua; Juxu-

•ricfc viuii, w dt)tis caufam lcsctur,... .

vcl in qiiituis aliam |jaug rutpcm vi

tXC6mftlbttWi^^ia}0(citiCAi, canqua

,

«dpi|fi^ipaiQ^^atil^m fjjt^nm lcgatu

fubpr^(^Aj^^i">^omnibus pi^

0ol»p/*c^«wis gttc^bi^^^^

• bim
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• • •

Dinupmm e(rc,apparct,Ugatum,quod toris.fcd n^gis, vt cofiaertafQfift yi•

luoicac,^ turpisvit^profcrsione auer

U, &l ad llacuin liK-Uons conucrci.

^ l.n altcra vcrolpccic, vbijfciliccc»

HnilieH paupcci.qu^ tneMrido qu;-

ftu, tiirpicet^vtra^i^ftlie^gatifmlBx-

Cat magis dubico^an«Umc calc lega
' tum,pix cautx Jegatum ccnfcri pro-

j\ccr paupcrcnccm mulicns,cui,lcga-

cur.an vcr6,ta<Ctu pcdona: turpi,pro-

jjccr turpiliimuni Aitx gcnus,quo dt

iione(k|ittteft,4^sca%olefiift. cip«9.

inndCtncHicabttw. Ih qua'<hd>iaiUooe»
*

piaavqttidcm ceftatocis n.cnccm, in

Icgandofuifsc,pmmcft,cogicarc:Piu

itcmycrcdcrc,niulictc,cux dirxpau-

peicatishuncHum iubiidium babeat,

ad ^ttgem ineU«icis;5rtt{ «o rediciita:

ivij& quidin^ore cenfea<n, loqiij,li«

ccac, taleMiaum^ pietatis iute, ac

pciuilcgib non potiri, cxiftimo, non'

niagis quam ll homini paupcti, qui

^llicito vitx gcncrc,vcluti tuius ,ae

latrocinijs , auc alio dmill iniiitioft

«limenta qaaeticJorec.fimpficitet ie-

gatdm,quo cafu,aon,vc pi« taufe le»
'

jgatum iudicarcm, propcer perfonz

tuijjitudincm,qua,paupcrtas afFc^a,

rcdditui impia, acquc idcicco nulJu*

p . c i aci s D rluilegium pcomccituc0,fed

Bot 1u s u tales pcrfdnas qttis fisciflcc

n»redes,rorore« vel fratre deielifUs,

inoiEcio*fi ceftamcnti qucrcla compe
'cero^iiixca d.pcin. inftic. dc inofhc.

tcflam.cum alijs:licitenim mulicrc,

dcqua agimuSipaupcrcra cllcjagnol-

camus, illiustamcn paupcrtaS|picta-
- tis iurc gaudecbsA.<bbec,qux uc pie-

•inii» ipfitts ittrakllbwiic, iuxca regul.

4Mnptlium in fin.fF. de liiinorib. Vcl

'

'4tiamJicct U iftius roulieris paupcr

tatifnccurrcrc,piu fic, & qnia pocuic,

hiuc nafta occalionc, ad hcncftum

vi\.r ftacum ccfipilccrc, Dco valdc

gratum,quiiionTulcmorccm pccca«

uat , ramcn chai hcniincs fcrccfcs

caufas dcbcaciudicarc fccundum id,

qupd cxtcinfecus apparcr, in iudjct;s

noncfadaDicut, m pium, lcgatuii^,

^uod mulieri curpi, ctfi paupcri,fim-

plicicer dereJiduc(l,quia lcmcl ma^
luspraifumitiir cflc n alus in codem
gcncrc ma1i, rcgul. kn cl malus, dc
icgul.iur libr.6. Cui rcgula- cononic
Salomonisprouccb. cap.iz. Proiciiti

ift,(iDqmt)adoUfcens iimUifUnifuAniittum

<MM'finuent,n9nncedttahca,

. Vodeinfisro,qu6d fi quis,iieceai
' paupcnbus ciiiicacisfua Jcgacum rc»

Jinquar, & m ciuicacc quinquc dun*
caxac inucniancuc, &ir.ru|.cr mul c.

res,qux(paupectatis obtctu iuxurio-

fe viuuntihc maliefes , intcrpaupe^

lasnon •conmiraerabuotdr, qu6«^
gis quinque cxeis,adrefidanmlcga*

ti eligi pofsintjCum tales,quc flc paa
pcccaccm contaminaucrunc, pauper-

jEatiscommodogaudccc non dcbcac;

quarc io fpcciepr^difta,ilIocu portio

qiii n6 func iiilldb^ccrcfcec inaeo)-

ris,qui paupenaiiyqaa gmuancor, ft*'

deJium piecatcmtxpcAuicqua rclc«

. ucntur, vcl fimtli.pictach cauf.t talis

portio rcfcruabitur : tiucd vtiquc c-

ritintclJigcnduiii , nili piafati n u-

lieresad dignap) honote vicami&.
cipiantar. f '• *

Exquo vltimofoboritur m^gis dif

ficiHs& ambigua qua^ftio dc molie-

rc fornicacia,& ficturpi, qu.T fjmph.

citcr inftituta cft ha:rcs, onulio dc-

funifti fratrc,an fciliccc,pofsit^n

c

td.

^ ciofi teftametici qoerehifn €09dctt,(i

fcbzredicatis lMcro,nopt}|sraiictt4f.

gionis ingrcfTuiparaCini ctk, cftetf»

dac,&: in hanc dcniquc,vd a!iam li-

milcm caulam, pcr qu.iin libicfjncfaf-

vicx ftatusjCiulquc iiniftr.iccc;ilio5f
'

fufpicio ampucciur omt>ino, coinri^

bui pctar,quidqutd in te^^iRnfenro re»

•y^ l2fta«



liduir cft: qusquacftio locum ctiam

babctjvbi m itnperfefto tcftanicnto

talimulicri limplicucrquicquamrc

Ji^um fuiCjiiubium coini ^nt, an, yC

ps« caufs iclidom dcbeat iudicaci

}

<Cptoafiic(»aciua partc illudconda

dt«qiii>d al}]^«ccadut Pra£bici,de me
rctricc, qujE homin^m , ad vltimuni

tit.T fupplicium, duiium*,ril>i,pctir,

jtrimonio copuJaci,vc fic turpi vi<

pscfcrsionedcrelida, ad hielioc^

•OBUcrtatur: in quo^ra,hoinioeai»

mortts fupplicio Itbccaci , eiquc in

jnarituim forc tradcndu, tradunt Co-

war.dc fponfal.t.par.c.3.§.4.num.i7,

& lulius Ciar. in pra^l.ciim. §.final.

qu^ft.9S. oum. 6. qui alios rcfeiuoc,
*

id, at^cftantet conuietudine obcevcfi

iain ^iffihApod Hifpaoos, tc Galios;

^am co&CBccudiiiem,Couac.in qtatf

uiscrimtnc ,non crcditcnc mdam,
tamctfi in aliquof)crmittac : &: licec

hunc cafuin ahquando tuilfc pradi-

caium in regoo Cafte]Jx,rcfcracGo«

incl.).com.c.i}«nttai.j7. vecficquiii»

tus cAfus,eomtamcn ibi ceptotMtin

•4liftindi,& cum Paci. dfe Puceo hi

cca&at.dc fyndicat. in panc,an fiitt*

dex aliqucm,toI.i^6.num.£.cogitaii

dvro relioquic Auilcsmc.i.praetoru

Sn gIoff.toandatofii1n»oa. 19. fed indl

fkin&hpcobac, U efla ccccp 1 1rshnam
opinioncm,tcftatut Eman.Suar.il Ri
beica in additionc ad Gomcf loco

proxime citato, in liccra , M. vbi cr-

;

racc allcgat lul.Claru in. pra^ic. §J

vlcim.qua:ft.96. quia dcbuic allegare

snquxft.p8.Quemjpdi:dcafuiii aoa
IBHlcis cect^^g^pioppido Lnfita^

mz Doftrass^^pplpd&t fecundum

hanc feoc(^^m,rcuro , ad fuppliciti

cduclum,a<5iam furcarfcalis inhirc-

.tem,fuiilc rcdu^um,ac libcracum , a
' «ij^ofidejiiigtto accepi , quanuis hoc^

.wpcemi fenaciis fententia non-fiii^

fetccuiiptobacamyqiua dnm tesad

L,\JiJe Sacrofanci,Ecc{eJ.

eum dcuolucbatur.rcusintcrim inoc

tuus fuit:& fane liccc hxc opinio iu-

ce non probccur,pia tamcn cA, vc c6

ftac exC^iiicer opera, de fponC cdi|lac

cnim»ioiigne mifericordtx opiis cffitt

crcancem,ii (emicapcccati , adviam
vcritacis rcduccrc ,

cftcqueopus hoc

fnircricordix fpiritalc
,
quod oorpo- t

ralibus mifcricordi^ qpcribus,long«

przftat,vc not.Archtdiacincap. trta

fooc,45.dift.D«Tboai«i.a.qo«ftioo* *

3i«atticul.j.cum aliis , dequibos per

^
iCouar.indift.i.pacc.capicul.8. f.i^
num.^.

Sccundum quam rcntcntiam pro-

toii vidctur io cafu noftco.qu^d, Ci

pczdida mulict ,rcli^am fibiiucrc^

4icMem petac • vc Incco illios hono
ihim vitx genus tnfticoac , qao aoi*

jnam fuam lucrecur^aduetf^s de&in-

^i fratrcs audicnda crit.

Scd ncgaiiuam parrcm nihilomi-

nuSjVt vcnorcm prabo,quia; vbipri-

itiiim dccefsic fcatcr ,tur.pi pcrCona

infticuca , oaiiflo kacci qaecela ioce

datucaduersusteft^mcoturofqna ei

fuocdstoabtQteftaco dcfcratux: id-

quc io cdium tcOacoris ipfius
,
c}U4

tiKfcm pcrionam,fratri prspr^uic,
* iuxud.li^racrcs,infradc inofHc.rcft.
' d.pcincip.infticoodcm ticul. Vo»
. de-c^m,iam tcftacocemattoo ^ bdBc

racid^r alccctas connecfionemnidli
ce^rcc,ncc iuscxcacompctcns,ccira

rcdcbct; & denic}uc,c&m ,tcftatorc

mortuo.ius ntquxHtum Fratci, aucic

eitimis alias fuccciro(ibus,{I cum te-

ftamenco miiKisibknni dcccfsir^^per

• altetins £iidhim,iace fibicompcrfnie
priuari noixponunt|l.tdqubdooftcjp«

ff.de regul.iur. Nec ver^ partcm con
trariam hic adftruit aaimx fauor, SC

fa]us,qu.i: cx refipifccnria mulicrts

cau{arctur,hoc cnim magis fpc&at

: ad asquitaii|bOommcndationcm, <^ua

ad iufticiie ^UKcam s iknci /k ou^lietf

peccacrix»
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peccafrix,ad alrcrius rucccfsionem, bccaninaa.quatn corpus, ica & ani-

abinccdato legicimis kxicdibiis cx

cluHs admjcti po{lulcc,vc inde docaca

honcftas viri nupcias inucniac, tc

'iici niifcrjo vicx (lacu refurgaCjquani

nuJla iuris racionc nici,ccrcumen:,id

quod, alccnus, Icgc cft, finc -fadb il-

liuslibi podulansadiudicari.

Ad.coitfuctiidincm vcr6 dc qua
fupra rcfpondccur, cam nonprbbari

m d c. inccr opcra, nec aliundc iurc

probatur talis cq/ifuecudo, & fic opi-

nioilia, non iurc, (cd cohfuctudinc

dcfcnditur, qux non excat prodeci-

fioncprcxfcntiscafus, ideo confuccU-

do prajdifta non crlt ad cum cxtfn-.

dcnda : fcd & crcdo quod talis con*
fucrudo nullibi locu habcac, vbi dam
natu5,^d parcis inl^anciam condem-
natus tuitjCunc cnim parce jnuica,nii

quamad macrimonium cumpecca-
tricc mulierc ccatrahcndum, pcena

rcmittctuf, nci| cnim proptcr mifc-

ricordix opus, ius noftrum nobis in-

uitis.aufcrri polcft : quod ccfiac, vbi

non excac qui proprio nofninc accu*

fec,nam tunc talis contuecudo pofTcc

probari, canquam cacico pcindpis,

autR.eipublica: confenfu admi(ra,cui

foli ius remdnet vindidljt; pcrfequen'»

di. Vndc ctfi prardnfta opinio, lurcj

prcbarccur, adhuc noii obcflcc nobis

jn prxfcncrcalutin quo alccriuspar-

tis inuitx ius, & caufa vcrtitur.Ncc

tunc charitatis prxceptum violatur»

quo.proximos.ficuti nos metipfos di

ligcrCjtcncraur , vhdc in prxmifsis

quxftionibus , tiiulicris caufapotior

cflc vidtbatur- <)uam fratris auc TC-

nicntnim abinccftat6 , quoniam ifti

pro tcmporali duntaxat lucro folici;

tantur,illa vcro, ne immortalis ani-

mx fcmpitcrnum dctrimentumfubi-

ic,contingat,fib'i,poftulat, hxredita*'

tcin addici,conftac cnim qu6d qucm
. admodum ynicuique charior^clTc dc-

mam ptoximi , plus dcbet amare
quam propriii corpus,vt poft Diuum
Thomam tradunt Nauar. in Man.
Lufitan.'cap.»4.n. n. & fratcr Ludo-
uic.Lopcz in mftruftor. conrcient.i,

parc.cap.'53. verfic. porro fccundum, ,

fifconftacex fccundd dccalogi pix-
cepC0,Di7/g« jtroximum tuumficut tt ipfum.

Nam rcfpondco* animx lalutcm in

propofito, a bonorum fucccfsionc no
pcndcrcfcd pocius ab ipfius pcccairi

cis voluncace, finc qua pcccacum c6-
mitfi non potcft, vc tradit Couar. in

*
cap.alma matcr, i.patt.§ io.colu.pe«

nulr. vcrfic. Dccimo qumro, dcfen-

tcnt.excomunic.jibi^.vndc non ideo

pcccat>quiiHibi fucccCsio dcncgatur,

lcdquiaij)fa vult, & ex malitia fua

peccacum fuu oritur, & perditiofua.

Denique,hanc illi fimilcm ccputabo

quicx malitiadiccrccalicui^cgo mc
occid2fn,nifi dedcris miin bona cua,

cuipofl^c rcfponderi, accipc funem,
^uo ce*fufpendas,tradidic benc crudi

tus virfratcr Ludouic. Lcpczin d.t

.

part.cap.tfo.vcrtic.in extrcma ncccf-

fitatc in fin.C6ucnit,?«c afortiori prx •

didamfcnientiaprobat dccifio tcxc.

ciufquc ratio in 1. luris gcntium,§ fi .

ob maleficium ne tiac, ft.de paA.ieeu

diim litcram negatiuam
, qux habc-

tuc in pandcdis Florentinis,&: alio-

rumhbrorum vulgaris cft liccra, vc

c?bferuat Ancon. Augjib.i. cmcndac.

cap.i.poftprin^ip.vcrfic.in hoc Ha-
ioandcr, fccundumquam litcram, fi

obmaleficium nc fiac,promiiIumfic,

DuUa cft obligacio cx hac ccnucncio-

iie,cuius vcra & communis racio cft,

quia gratis ajfcclcrd abftlncre vnuf- •

quifquc tcnccut,£c cnrprccr facicqui

quodgracis faccrc ccl^ctur, pccunia «

accepca facir, vndc& rcddcrcccnc-

fur,1.4.$.final.8c ibi glof.v.crb.rcpeci,

ff.dpcondi&.ob cufp.cinif.i.z. & J.fi.

• ' co'd«
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LA»CJeSacrofancl,BccIef.

aod.tit.!.pcnulc.& final.Cod. cpd.cic, f, S E X T VS
text.optim.in l.falfus §. qui alicnum

*

vcificul.fo.crt.lV. dcfurt. ibi ,
ctftnoti

fTojjt pctat Mi^[uul , vbi glofla fupcr

IDe relicto caufa Hudi'}»

SVMMARIA.
• *

CAufum sluilyqnod ad fjcram Tfscolo' .

gum dirigitunpkmfcmpcr tjif ,«iii»f- »

' fh qu£ (iirtgitur adjucrorum CAHonMM <fi«>

Jciplmam^ewm i^a«etm»fiMfi^ro\f^

CNr. MNmer. 1. • ^ •

5 fn ntiOis CMufa pdi) inrif W«/tf,^.

medtdn£,iradituf^& num.^. •

4 Traditur^rcltBum cdufa fludtj,cunt punrejk

fium iudiittn iwn propter perfdnamt cui r$

UAqtKiiHr^dproptcr caufamjtn j|4m,pc/m

fnieiir»

I VtiUs «UftnutUwtmr inttr reli^m €Mm

Ja iludtj^ & reliHum caufa dotis.

- £ ^tliSum dUcui caufa Jhidtj nou iudicahitur

vt pium Ji legittario.pro nccefar'^ sludij ex

• pcnfii,Ahundc prouifuvi extet,

7 Reltclum collcgio laiconmjhidtl^mm Um
^co^rudo, (j dotato, quando iudkttur,f$

fiuml •
. .

.8Af/<At in caufam militix tiMtrfilTboHa

Cbtinianx religionis, (f in CAufam militic

Cdlfjits.pia reltcia funt, tton propter lcga-

tarijpcrfonamjedftofter caufam^ifi quant

relinquuntur, ' -

5 VtiUt diftnntU notatnr inter.nHBnmmh^
fadotiseJmJtrtnunlnmcanui*;Mi»A«u«

. utmoiihmffMtnd*t& tttcntfU tra^

dnntnr relidi ft) frofttr jffim dltnjm^

quam relinqhtur:

, 10 Rcltihmfctcmcr bomini lccupleti, ctft te*

* Jlatot dic.ttytjuod pro amore Dci,feu pro a-

nimareiinqukt^noniudicMur Oil pias tani •

(ittrtltSnm»'

f4.J g.vciiic.lccimrcUftuni . ,

SRCS^fW^ caufa Q;udii,& ideni de

'

donacione fcholari faAa ex caufa fta

dij,qu$d fcilicec ad pias eautasdona

ciouc,proiiDdeqac tnlinuacionc nou

. indigcar, tradit poll alios Barbcfa in

lofco llatnn rcfcrcn.io n11m.41.vcrl.

.fed.his non obftantibus, 4U04 Bald,

%n iepcc.l.i.col.ti.Edelcgaci.re-

ftringtc ad relidum p^o ftudiofacrat

TheologtXiquemXcquicur laChic ia

x.le^.numcr. 5S. ^uiianeintelligunc

dc pictatc ftriiftq modo runipta , li- •

cut hic accipunus.ntc cnm:i ncgarcc

rcUcium pro ftudio, ^ncralucc clic •

j)ium,fidc piccaiCjlar^o modoiumpr

.

*u iotelligercnt,quacnins,<ciIicpt*ia

co,public/vcilitas verratortci^inftu-

di)caufam, docis caufx xquiparcnt

Barr.in fm.&: alij ni l.i.fi.folui.matri

mon.Bald. Noucl.dc dotc f .p. priuil.

44.Rcbuf. ^Ic priuii.tcholar. priuil. .

174. Anton dc Lara (n repecitJ.fi J
2uis i libens§.(i m^cer, numer.tf.ff.

e libcr. agnofc^fie eft recepta con*

cluHo quain plutibuscxornac dodif-.

fimus Luficanus ncftcr Bnrl ofa in d.

1.1.7. parr.a n. ij. cum tcqucntib. tx

quo Joco qua: ad caulam, &: matcria .

Kudij ac fcholarium fpeftancdiligcn -

- tcr 8£ acporate, flcucircliqua,^crtra«'

^a^iquofcnfu c(l accipicndus Piul.- '

Caftrer.relatus Sl Tiraquel.v bi fup ra,

qni caufim ,qu.T publicahi vcilitate

Conccrnit,piam c(ic,k"npfir, quod itc

lumcx Paul. conf, it)^. vifo punilo

Vo iu m. z .rcpc c i c,& fequ iturTiraq.* in

d.pra;fat;pia;caurv pag.vlt* v«rfic,Ic$ .

.
• q«i<l
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TertUfart.§.6,

quiiiquid fir, q«:octiam m loco allc-

g.iiccuni vdIuic m ciid.vcificul.itcm

iclidirm caula (ludij, vbiadhoc ctu
tm PatilJconr.t).vifo paDiftocoluiir.

*

penulc. quo in loco Paul. confil. ncc
lic incipiCyCam in i.qua; in i. volum.

ncchuiusrci ibi mcminic, fcd in d.

confil.ifj^. col.final.num.tf. vbi fcri-

bir,f]u6d omnis lcx fada ad
|
ublici

> vulicatcm,dicicur fauorabilis.Scpia^

vcln l.voic§.fio»Co<Ldecaduc.toJK

l.ad inftruaionem, infira lioc noftto
'

m.l. i.ff.foluc. maciim.cum fimilibus

«^uod dc pictatc largo modo fuinpta

clt incclligcnduiii, vcfupra cxplicui"

rous in §. dc dotc. liia auccm ratio-

' nemoaeripocnitBald. dum,caufani

ftudij pro lacnT^Qlogia,piam efle»

dixit»quia iludiamlioc jnCathoHcae

fidei propagacioncm,^ h.Trcfum cx-

tirpationcm dirigitur,& lic,CumL}ci

cultuni rcfpiciatjqmdquidjMims cau
^

fa rcliaquicur, vcrc piam mccicdnu*

cupatur. •
*

Qua racioae idem finp dubio eric

d i 9 c n d u m,fi pro facrotumCano n um
ftudio rciinquatur: vcrc cnim ftudiii

hoc mDiuinaruni rcium cognuiono

ycrfatur,rcctam £cclcfia; admin . (Ira-

ciopem docec,in ipiuiftris.dignicaci*

bus,6e dcniquerebosoronibos £ccle

•fiafticiscxercendani,animarumcau-

famconcernir.in quibus,cuin dcbica*

Dco pictaSj&dcbicus cultus vcrlctuc

caufam piam vcrti.ncgari no potcft:.

Quod v.tiquc mcclligcnducft,vc hu-

ius ftodtj cauia reli&m. itademam .

ad pias caufas reliftum debeac iodf*

cari,fi tali pecfonx cx(et reliftiim»

cuiuscavit^profcfsio Aiu lam fic,auc

cfTc fpcrctur,qu<j huius ftudij difcipli

na Ecclefiafticis vfibus inlcruut,qui*

bus illaj^ucdixijmaxime infcruic, a-

ded|VC,fidc ^r«lacuca,feii Ecclefiafti»

ca dignicatc conteoderenc iheritis

cquahbus TtieologoSi 6f Csmonifta»

Canoniftam forcThcologo prifcrc-

^ dam irtpartibus vbi hn::tcfcs noncl-

fent,alias econtra>trauanc lioilicnf.

9c alij in capic.i.deconfanguinit.&

affinicac. Abb. in cap. licec vobis nu-
5.in fin.de pra:bed.8e d i gn i cacFelin.

incap.clcricis num.^.Uc lucjjc.

{ Scd,&: de legu humanaruni
(
quas

iusciuilc dicimus j ftudio affirmari

. ccianipol]e,vidcbacurtadpiamcau«a

percinere : ecenim huins Rudij obicp

dum, i»ftitiaeft» vc conftac cx Plu-.

tarcho in commcncaiio, in PrincifNi
' rcquiri do&rinam : q*jxnihil magis
intcndic, quam lus lun m, cinquc rri-

buctc, vnumqucmquc ab aUo iUx-

rumreruare»malis obaiarc,& confu-

lcre bonis»vcin l.x.ff'.dejuftic.& iur.'

& in pripctp.infticec»d. tic cui con-
fonat Cicetoin crat.nra Clucnciodi

cens, tundawentum litcrtjtis, fotis j^ijuira'

ttf,mtt$i &antmus , &*coiijil:utn^Jait:iiti4

€initatis^foJuA tfi in hgibtii, non m>>iio aduer^

fu tyrann^hm in lcphki^ fimocfali^ prjcf.dtu

tunitateiH bic tanqiumnAamt quidam «ram
tH. Qujbus addo quod doaduocatis

dicit Lco Imperatorin l.aduocati in

frade adupcac. diuerf.i*udicum,qu6d

laplaerigunc, facigaca rcparant,

non mtnus prouidenc humano gcno
riquamfipr«)ijs,acque valneribus

patnam parenccfqu^ faluarcnt, fub-

lungicdeniquc, quod glorioii vocis

confifi muniminc, laborantium fpc,

. vicam,<i^ pofteru(dcfcndunt,in qui*

busomnibns piec4cem vctfari,oin-

nesvidenc.

Dcniqoe.hoiu^ ftudij piecace phi*

rimum commendani;,5apicncixvcr-

ba Proucrb.c.ip, 8. f cr mt te^cs regnant,

i3t legum comlitores iuila tlecernunt
,
pcr n t

ftinciftt imftrant , <Sr futentes decermnt iu^

fHtim. Cui cooctnic quod Apoftoi.

aic ad Roroan.cap.f 5.Nm ^^mmfMt»
Hismfid Jim^MMtditfiii^ kDnoriiiitts
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TertU

canfiim reliftumin teftamenconon

folcnni ruftincrctur,ac alijs pix cauf.

priuilcgijsgaudcrcc:Ex quo,&: illud

probo,qu6d, d aduocaco reli^lum cx

tet modo addito , vc pauperibas pa-«

tiocm€Cttr,cric piutd retiAui»» qttod,

'

prxfliCACBttCionc de raodo impleii*

do»eciam cx infolcnni ceftamcnco de
bcbirur. Apparccjitaquc, rcli^^u fim-

plicucr huius iludij caufa , vc piuni

non dcbcrc iudican,qu6piccacis iu-'

ic & priuiIcgijsfruaCor:(MsdiCen-

dtt de relifto cattfa ftudij lacrae Thea .

logix,nam buius difciplinas obieccu*
" non aitu4» quam pieCas crga Oeum »

& religio vcra,c(l : ncc obaliam ^ua.

ob iianc dircicur caufaro.

4 Dc mfidicina: (ludio, fupcreft , vt

dicamus,& quia Enis illius cft,infic-

moscuc«re, maoifefte paccc, tnfigne
'

pietacis opus, in boc vcrfari lU opus
qttidem humano generi perqua vEile

acncceirariumtAdco enim ab origi-

ne mundi pc ft pcccacum, tragilc ho«

niinum nacurani , cuiufuis .Ttacis&^

c&ndicionis(int,inuadunc morbi
conturbanCiVtapod antiquos pro mi
tacaloliaberecttr,Xenophilttm qucn
dam muficum,ccncum &qutnqQe vi

^ xiflcannisjfincvllocofporis incom-
modo , quodhuiufce icifolitarm rc-

pcriricxcmpluni,ccftificatur Piin.na

lttcal.hiftor.lib.7.cap.fo.Vndcinfig-

nes medicos infigni bonoris cicuTo

yeceret no*minauerunT,Homer.cniffl

Machaonem iEfcttlapi) filium ,Argi
• ui cxcrcitus medicum prarftantifsi-

mum, non fcniel in lliad. juftorcin

populocu appcllatjVt A^ammcnonc
regcni principcs alios appcllat.

Prioribus ver6 artis^^edicxaotho-

ribus, Apollini jnquam,Chironi . 6C

iUms filio.tftius verd difcipulo ^(ca
]apto,gcntititas maiorcs adhucac fu

prcmos Dcorum contulit honorcs ;

Hippocracj(?cau(Uoc cft Piin.d.lib.

^.cjy-V^^^^^^csilloSjqiios Hcrcuiia

Gixcia dccrcuu,qu.jfi, fcilicct.tancu

hoc morcalibus contra mortis acu-

leos indulcum bcncficiun», no pocuif

fet prouenircnin ab faominibus qul
Dcorum conCortio meruiiTcotaggro

gati.C«tctiim,vtgentiIicia ifta omic
camus , arcis mcdica: prxconia , ncc
parua qul^dcm in vcracilibus licctis

habenuis , camquc a Deo ccnccflam

clTc, aic Bafil.Mag.qu^ftion.j^. vbij

Jr$, inquic, mrJiM «ifitfonMiifvmMivl^

Umwiirm ptccMctfdift: £amque v^l^
'

decommenJacillud EcclcG^ftic. |o»

Honord MrifMntpropter neccjmatm^

illum crctiuit /ittijsimus : Altijnmis crcauit

de terra niedicinantyO' vit prudcns ncn abbor'

rebit illam,{S)C poft aliqua.^Da/o^um nic

dico , etmim Utim S)mimt crtmit^ & wn
Mfctdtt k t«,f«itf 9fer4 miaftmt ntctfdrietitA

tntrn temfMS ,fuiU» in timnut illorum ittCufM

ntt, Non camcn cota fpcs falutis in

liicdiccfponcndacft,fed in eo , aquo
mcdcla,a: medicus cftrquiaf vt ha-

bctur Sap.c.i(S.jvitx,& mortishabec

ppccft.atein,& dcducit ad portas mor
tis,& rcducit: Etfvc aic BafiliusMag*

in d.qu9ft.5 5.) itt metlicorum mgKibnSifi»
"

titMisfutcfpem bslfere,btffi4ltefi:idquod4ti'

qucs nufcrcsJaccrevidmus^ quictiam,feruato

resjpjos appclbrejwn tecuj.»nt. & omnino ab

vtilitate medicin^di^u^ere^ contcnticfum eH :

neque igiturfu^icndu tfi cmntno art,ntque in

ipfaomms fpes pontre^confHUantlim^iti^C

BafiLvode D.Hieronym.in lU.cxtf*

Kiji i)owilMif,inqu it.languorem curaucrityin

rauuin lahorant v cdici qui cupiuntfanare Un
guentcs: Nf/i DcwffiHf ciijlvdieiit Jiinnjtemjtt

Yanuw iuniuitiint,qui etiutn prxccpta cu{}cdti

dtifaiuiis^propnjs edunt iiifrit.Cticn itaqufi

att6 medicS,a Oeoc6ceflam eflc)pU
ne ]egamus,& cias finis io opere pie«

'

tarisvcrfctur,piu eHc huius prcfefsio

nisftudiu,apparcc.Ncc tan c in tna#

tccia noftra, cius Caufa reIiLtum,ad

pias caufasrcli^u iadicabicur , quia

Z iio.
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L. 1. C. deSacrofanB. Beclrf.

homincs^non pietatis,fcd magis pro-

m\x vtilitatis caufajhuic ftudio incu

bunc,& co vtuaiurificuti dijtimttsde

luns ciuilis ftadio,ae vttique reicfr-

nenit vnlgare carmen

.

M Oibififf 9ptiiiit iNjliniMKi fmora,

Rclinquituf ergo cx prxdiftis,

quando.rchauna caufa ftudij,tanqua

piaccauf.tcliaum debcat ciaaan.Ap

pafct itcm,pictatcm hic fumi a rc ip

fa,cuius cauCa rclinquitur , non tcf*

a pcrfbna.cui relinqnitur : atque it*

vltra iUud quod in proximi prxcer .

dentc$.notauimus,altcrum lioc crit

cxeniplum lcgati pij, quod pium di-

citur non ptoptcr pcrfonam cui )c-

gatur.fcd pociixs proptci caufain ipsa,

in quam lcgatur.iuxta Kcfolntionem

qua fcripfioius fup.in §.dc paupecib.

Vnde erit > quid , vbi reliftum in

ftudij caufam.pictatis iurc ccnfctur,

fi in caufam ftudij alicui ,
qui iuxta

pccfona; cooditioncm , nullam pati»

tut indigcntiam ,rclinquatur .pium

nihilominus eritreliftum, ob cau-

fam,in quam relinquitttr,quac picta-

tem concernit.

j Qu6fit,vi vtiUsnotcturdifFcrcn-

cia intcr hoc lcgatum,&: lcgatum cau

fa dotis rcli£lum,hoc cnim ctfj relin-

quaturaliis habcnti,vndc comodc

ftudcrcpofsit.pium crit propter cau

faro inqnamrelinquitur,quam in

feclu(alega|H^j perfona,piaei{e»pto-

bauimttsiMls in illo, quod,docis no

mine rcliftumcft; qood,fialiJis diui*

ti rclinquaiur, pium non clic ( prout

hic accipimus pium)tcfoluimusfup.

in §.dcaoce.Ecic tamenadnertendu,

quddfi illi,cui pro ftudiorum expen

(!s,actc^petfon« qualiucccencum

aurei^td vnoquoqae annofacis abu

danc,annui duccnci , in hanc caufam

rclinquacur,pars qua: fupcrcft, in pic

cacis caufani data non ccnfcbitur,

nam,ctficaufa ptoptcr quam tota

plusqu^mcentnm propietaiereqttfc

rit in iftius pcrfona.

Qua ratione,fi,poftqttamalicui ia
^ cattfam ftudij celiccum , aut alias co

nominc datum fuit, quidquid pro ca-

libus cxpcnfis ncccffarium cft, in al-

cerius tcftamcnco zque in eandem

caufam legatttm fit , hoc legatum

,

quod ad ftudi) cattfam nec indocit»

ncc ad illius nece0arias expeofas c6
ducit,n6iudicabitur pium, nani,ctfi

in piam c^ufam rclicifum fit , illi ca-

men caufac lam aliunde ptouifum cx

cac:ficuti fi paupcri puclla: «pro doce

relinquerecur ^<iux ceropore morcis.

ceftatorii, aliundc coBgnteoccr dota

cainttcniretnr. *

y Vndeinfero,qtt6d«licitle^cam»

ad alicuiuscollcgij in acadcmia con
ftructionem

,
fumptus, & alimentaa

piumfic,fitamcncollcgioiam con-

ftrucco , & honeft^ pro numcro pcr-

fonaram dotaco , aliunde quicqiiam

relinquacur,cale relictttm,pittmiion

ittdicabitar,nififbrt^,pro collcgaru

numcro augendo.autruinon azdiHcij

rcfeccionc, (eu quibufuis alijs nmiU«
buscxpcnfis rclinquacur. riccatcm

auccm huius telicci illud maximc
commendat , qu^dcommnniter ta^

linm collegiorttm iereccorest ad ea
non nifipauperesvocant, nam ioter

- alias cligendorum qualicatcs ,hanc

paupcrcacis cxigunc , cui lanc traude

commictcrc, ij vidcntui^ ii qui funt)

qui annuos, quos babcnt, icdicus,

quibttsittxtaperfonaequalitatem pof

fent ali,cedunt alijs/nedicami celac

in-alijs ) vt fic veluti panperes , vnde
paupcr viccuruserat,accipiant,& vi-

tan^ pauperuni dcfraudent,qucm qui

dcfraudac, homincm fanguinis cllc

,

dicic B.Auguft. rclacus m c. immo-
lans.x^. quxft.f

.

Sttnt& aliaexcplalegaci,ad pias

cau£u

Digitized by Google



* TertUpart.§.j<

caufa; relidi, huic affinia, verbi gri« fed,n qua fu ic,m intentione difpon i

'9

to

tia,quodalicui rclinquitur in caosa

militias ^duetCiis holUs ChnQiana;
rcligionis,itcm,quod aiiciii rclinqui

turincaufam pacrinionij proljccis

ordinibus (utcipicnJis, que rclidla,

piam in fc caufam^non acccnca kgaca
rij perroQa,contmere,flcino anobigic

Quibusaddofimilc^depueli^ relido

in causa dotis pro rct igionis ingrcfso*

Vndcncto diffcrcntia intcr reli-

dlu caufadotispro matrimonio car-

nalij ac pro rpiricuaii concrahendo*

nain in illo,ica deraumpium efse dor'

tis legacum; reroluimus fupra in §.de

(iotc,n puellf rcHnquatar, e]u9 doce'

aoB haoeat congruentem,quia,fcilio
cccpictas ibi lcgato incf>,propter Ic-

gataria: pcrfonam,hoc vcroctfi pucl-

diuiti rclinquaturyfcmpcr ciit piu>

muA nOD attenditttr perrQna,(ed caii*

u ipfasitiquam Telinqoitu'r>qa« ia fe

pia fcmper eftfVt patet.

Adhancautem fpecicmrcli^tipij

ctiam fpcccat id quod rcHnquitur ad

inn-rnctioncs itinerum,pontmmqui,

quodrcliccum cfsc pium , conltaccx

c.q)iodatttem,dcp^Dii.ae lemifnybi

hocnot. Boct.Ep6.n.)8* le eft qoid^
pium rattone caufae.propterquamre

linquitur, ncmpc.proptcr viatorum

commodicatcm, & meliorcm itinc-

ris agcndi expcditionem. Qua ratio

nc,emfdem gcneris,aciuris eric,quid

qu id pro fcapha, eiQfqoe oneribos,K

cxpenfit relinquicur , vt ea vecci lcec

agencestflumcn in itinete obuiu pof-

fint traijccrc dceo vcr6 quodcrclin-

quitur m alicuius monaftcrij,fcu Ec-

clcHx crccrionc , nuiia dubitatio efV,

hxc itaq; funtpfalegata,qu2: fpectac

ad fccondu pi; caU^i m€btnra,qaod

fapra^iitgfcjhiinus d.$.de paupccibusJ

Vbi (cripiimus . tertium

yjtimum pije caula? mcmbrumcf-
fccuiuspiccas cxi||^.B0a appatec»

tis fdi(,vcibi gtatiatCiim ccftator di*

cit,fc pro anima difponere , calis ta*

mcn difpodtio homUiibus pia nonr

app.ircc, qiiia in cas pcrlonas cuiigi-

tur,quibus, lccundijm hominitm cxi

{limacioocm, piccacis fubliaium ne-

ceflTaiium non cft:& ad hoc liicbtam

fpc£Ut caTus • quem cradic hic Bart.

in rcpecic. numero. 3}. com duobus
fcqucnc.Ba! J.itcm in rcpcrit.col.io.

rum.i6.dc lcgato homini locuplcri,

fcicntcr^clifto, pro ainorc Dei , ku
pro anima,quo cafu,ctadidic B;^rt.re«

lidum ad pus caufasnon cenferi,ica

vc carum prmilegio fruacur , iuxta

gloHam cclcbrcm in i.illud,infr.hoc

titul.vbi Bald.P.iui.6^' alii.idcm Bal.

in Auth.rimilitcr , &: ibi Roni. col.i.

C.ad lcg.Falcid.'Nouc].in tra<^at.dc

.

docc.5^arr.ptincip.nuiD.^. plutes

i^pfert Tiraquel.in d.pr«irac.pix cauf.

pag.6.vcr(icul. quodadc6 vcium cfr,

ibiifecusftcottfanguineo^dut amico diuitiy^

nostradidimus.J.§.dc paupcrib. qui

primus iftiuspariis cft. Nfic .id vln-

mum iilius cranfcamus, qucm quiiic

brcuiftr»ac alijs citius pctttanltbi-

mas.
•

f. S E PT I M I .

ET VLTIMI.

SVMMAKIA.

I TJ Elidum f>ro nule tthbtis^qujtih

^^cetur^vi reliilum ad fias faufaStiuxu

^
Barcfentcntiami

1 Confefsio dtbititobfente partefitt tUlmento

fa^aJufHnetur innmjUeientm^fsi» 4ti.:m

fi
tdit emfifiipftfr« iHccrrif /& mdh

. Matis

.

j Bartoli fententia circa rtliHa /"•«> "'''^^

aMatiSyctniudicfllturddfiMcaiifas rtiiclat

deciaratunr, " *

Z 2. Itrfi*
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Li^(^>di Sacr0f4ncl.Ecc.lcf ' 4

.4 ittiUhinipn mati abhtts hmiri tocufli* requcnci in princip. didinguic, vt,

{i rc.]idum (icpro nialeabiacis inccr

tis,tta qiiod vcniat inrcr paupcrcs di

ftnbucdum^dicarur rcli^tum ad pias

caulai.proaninia, kiiicec» iliius,cu-

ius,rcs ablau fiieraCi vc m cficttc di*

' 2Duin,§.eos tnruper» vbi noracur, ex-

cra dc homicid. de qua refticucione

agit Nauar.in furtinia latina.cap.iy.

nutn-5>i.& poft allos fraccr Ludouic.

Lopcz in inftruLl. confcicnc. 1 .pjrt.

C.104. Scdiijpro malc ablacts rciidu

&c ilUs pcrronis»<]uibuf cerc6res|iic-

ranrablacf .cunc, cale reliftum non-

iiidicabitur, ad pias cauf4$ fimplici-

cer relidlum, qudmagisgaudeacom-
njbus piaccauf^ priuUegijs: atquc ira

cxCQ Falcidia detrahctur
, nifi liic,

cui cclicluiii extac , (ibi vcrc ucbitu,

^aliundequa ex cciUniento probarer.

Conftac,namque, quod Jicec fo-

]a dcbiiicoofcftto in tcftamcmo£i«
da,abrcnce parte,dcbitum nonpro-
bcc cfncacitcr, vim tamcn fidcicom-

mifsi inducu, Ufxra l.Lucius. §.quil-

quis.z.ft.dc legat.zJ.Lucius.§. bcni-

pronic.Cde legac.3.1. Aurciiu6.§ 6n.

ff.de liberac. Icgar. &eftconimonis
Dodorum reCoiutio, quam latipro-

fcquitur Cofta in l.fi cx cautione.fal

Jcnt.ii.cx num.t.cum fcq. C.dc non
num.pcc.& rcgius Scnator Ancon.a
Gamain dcci(.I«u(ic.i^}. vndc, talis

c6fersioAdinftarfideicdmifsi, vfque
•dezcreoNim vicxfpiricum reuocabt
liscftyUj.Sfin.cuml.rcquen.ftldcadi

men.legac Qiiod cciam in confefsio

nc faQa pro rcftitutione incertorfr,

& malc ablatorum tcnuic cxprcdc
Bald.hic in rcpetit.num.^^.vcrlicul.

inpcrnona qua:ftione,& alij rclan

Tiniq.depM caiiC prinil» 117. ad fin.

vlcra quos idem cradic Cofta difta

fallent.it.num. 3.ex Arer. in 1. hxre>
dcs paiam.§.ftu. col.fin. ff". dc rt fl^am.

adiiersiis Baid. fibt concrariuni in I.

gcnc-

it , im iuditmr rirc/fAiM adfidt cm*

RtliSum pauperihus pro refitutione mali

ablMorum incertorum^n ptum rtlicium im

ttrM»tigJilij,tlMmi pattr,fi hrAtro* i^fwni

htt, 6*1M tt^nimam mUum ItgMM rtti*

ihmffmdirthUml

( Si certa (jujvtitas relinquatur pro matiak»

" Utis,utl loiiilrutlionem toci pij , certdfoT"

. ma prafcripta , pars qu£ fuptred poil oput

contlru^m^idtm applicalfitur : & qutd >

yhi ofm it4 fiiri ittlimir nhJSpio tntittfwit

mdiuUattnm i

f. SEPTIMVS
Et VLTIMVS.

tk nlkttspfo nudi aBlatir,

faOjjJ^r^f^^yVOntingic intcrdurn,

^©^V>^)Ci/'*^ viucntibus , <\ux toto

S/C^ ^antcad^ vitxtcmpo-
g^Vwii ^^rct malc lucrati lunt,

'^|)^^ v4cimo vicat cenipore»

3l^C®iMqiiando iam Uns fcui

non vakancncc valere deiocepi fpe

*rent,^illorum dominis rcfticuerc, vel

etiam,ncn rcftirucrc,fcd adhucma-
Jcablatorum rcftitutioncm haredi-

bus iniun^crc,16gc aliccr ac iile Zac
chxusfiiciebac , qui, fi quid aiiquc^

dcftaudafTcc,reddebac quadruplum.

Sc4 facius quidepi eft»banc malc ab-

lacomm lefticucionem, vel falce vlti

mo vitar tcmporc ordinarc,qua nun-

quamreftuucrcjquiaf vtcetcum

vuiiratc cftjpcccacum no dimitcitur,

nifi Kfticoacur ablacom.

Agiinc venb noftTi,an calit teUfta

prorefticuciooe vruraram «fira alias

niali abUcorum « iudicencur canqua

nd pias caufas rolifta?/n qua qualuo .

ne^Baic. iuc in rcpctit. Qum.3^. cum



TertUj>nrt.§.J,

^
gcncralitcr.quxft.io.Cdcnon num.
pec.&: aliosrelacos k Tjnat]. ia d.pri-

fuleg. 117.10 piincip.

I
Sed quod arcinec ad teai noftrtait

fipcdpfatacofefsio v.ilcr,in vim fidci*

commirsi reuocabiiis.iuxtapriorcm

fcntcDtiam, veraquidcra eft Bartoli

diftin^tio: cuius ramcu rcfolatio in
• fecundo mcmbro , nempe «

qu6d pro *

naU aMatis reJiduin cerris Pfrtb-
nis,qnaruinfe resiniulU poHedif*:

•iip, In teftainenco foo Vonoricns fate*

tur.cafu quo valcat in vim fidcicom

mifsi.uixca dic.§ quirquis,cum alijy,

ncn ludiCecuc veluci piorcaufx rcli-

jftam, eric fano ccm^^eranda , fcu de-

ciaranda , vt non prbcedat » fi cerrr
'.OIjipcr(bnse,quibus, promaleabla- '

• cis ab*eiCdem,reftrcnrioncm ficri, iu'*

bct teftacorj paupcrcs finc, talcs , in»

quam,quibus, fi ics (iiupliqiccr cclin-

• qucrecur , propcer eorum pcc(onam,
piuinreli^um diccremus: neccnim

' iioc imntttcare ddbec adteftio illa»

fpro male ablacis)qua; pictacem ma-
gbargttjc indcfiinfto qakta concri
ledaVguic . ' •

'

Qua rationc, quia calis adicdlio,

^ quxcftC vtpatct jpro cxoncracicnc

o6nrcicaciar,^iecatcm reucra pra: le

iert, non itafpefta petCoiia illn» in
• quem dirigicur commodum rcliAt

,

'diccndum videbatur,qu6d,ccn ccrtc^

pcrfona: ,
quibus pro malc ablacis

rclinquit tcftator, diuitcs fint , reh-
• ^umtamcn, pium iudicctur, aduer

'5
Ncccnim aliundc qua cx ip/iusvcr*

biSfde piecatc hic conftac : porro, vbi

difpaficio ipfa piecaccm fuam homi*
'nibus non tc^txicntA,] tce't ei, fefta*

'

torts verjba figntficcnc , ad terciu pias* •

' Caufa! mcmbrum rpcAac ,quod pis
Caufar p#a:rogaciuis non gaudcrc Jiil

d.§. praxedcnce adnoc.iuimus excin-

plo icgaci rclidi Uomini locupicci

pro aniina,reu pro amoreDci,vbi<fa«

n^fCxpceflam catt(sifflipropcer quam^
fc Icgare,dicit tellator>^rc cftc pia,

nullusncgac,cum tamcn nul[us,ta!c

difpolltioncm piam cenfcri, cordacc

i>.fcntiat: Cui fimiliseft ca.dcquanuc
agitnus:in qua ctfi caufain vcie puiu

f* fieft.ator cxprimat, n^n canu^ dc caiH

(ah^ecOnftacaliundtqi^.Ac vetbf^*

ipfius,acquc ica difpoficio^iiarc nv ^P*
parcthominibus pia, ficuti apparcnt

illx,dc quibus in d.§ .purccdcnltc.

j Altcrum vcroprydidrdiftin^io-

msinebru,fine dubio vcru cft, quod,

ttoncuato Bart. cradidic e^ aK)STi- >

raqin d.pra(£iit.pix cau f.pag-.vl t.vec

iic.(>en.nempe, quod,rdi£lum paupe
libuspro refttcucione maU- ablacor»

inccrcorum,pium fic: quod cciani cc-

nuerunc aIij,quosccfcrc ideni Tiraq.

in*d^ra|SM5pi^cauf.priuil.68. Sc in

\S vn^uam,vcrbo,libcitir,nti.^8.C«

de reuoc.donat.quibttsin40|iia»pcit:^

fectim ind.nu.8£.expluribuscradic»

hoc lcgacum , Fauorabilius iudicari,

qtiam quoduis aliiid adpiascaufasre

jic^luiu . Vndc volanc alij,qu6dJiccc

fitsBarrol. velilti iii (^piom propter iMME<^ fa^iibccftamemo obprxccrttio .

ufam,in quamprinbpaUcerrelin- ^-^^m^^ , qucm^patcryfehaiscrcjig'

quitur , & fic feclidiO modo piom ad

inftat iHoru m,quonim in pr«cedcn«
tc§.mcminimus.

Sed tutiuscft,cum Bart.pium non
iudicare in cafu ifto , nam ctii |^u-

fam,propter quam reltnquitur, piam.
* dtcamtts,dicimostamenpropcer vcr

. ^||elbt6iis»ptacaiifaihogntficatiar

norabac,notodcbcancur reliAa,etuni

ad pi.is c.infis, fic limicata dccifionci

Authentic.cxcaufa.infka dc lib.prx-»

ccric.tamcn dcbcancur rcliftaad piaS

caufaspro rcftiiucionc vfurarum,(ea

alias m^l^ abjacorum r vc nuocupa*
tim inter hqa dift-tngiiic hic Bald*

' ili left.nttffl.f.vctficiiL Modo venio,
* 2 H Traditt
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.tradic Tiraqucl. in d.pi imlcg. 68. 8£

. ind.vcrb.libertis,nui«.S8.\biin fan.

ad idcm citac Acchar.in cap.fi pater

nocaf>.7. de cefllliA.lib.6* & Socid* iq'

T.cfrmauas,co].2o.ir.decondic.6e de«

mon(lc.8e iiaplucesaliosincellig^re»

rcftatur^t^uos in n. pr.rccd. aMcgauit.

Tradiccciam Socin..iliosrcfcrensia

rcpctic.l. moribusjcolum. pcnulcini.

vcrficul. vnocaQ^en cafu. ff.dcvul'

|^ar.&: pu piil. fobliicuc» 8e ta difta I.

ciicnauuS,co]umn. vigcnmasvcrfic^
' ciErcium core]lariuDi,& CaceU.Cocc.

jn mcmorab.incipient. Anima ctin-

€tis rcbus
,
quos rcfcrt Tiraqucll.di-

{ko numcro 88. quod, licccalias Je-

gicima,faaoce^i;cauGeminui noa
debeat,Auchemie.{i qaamu]ier',iofir« .

hbc ticul.minoacoc camen legaco re-

. lid:o pro cxoneracloiic conicienciaer,

quodcgonunc non firmOtCed cogica

dumrelinquo.
Dcniquc ^pcculiarccft .aliud/c-

^ condiiai quorundam renccnciam, in

legaco relifto^ pro mal^ ablacis,nem'^

. . pe,qubd fiquts pro nule ablacis, pifi •

locum conltrui f mandec, pr«rcri()ca

cius forma , &, in id opusmillc aa-

rcos cxpcndijiubcat
j
quod fupcrcjl:,

facio opcrc iuxta formajii adcfun-
.^oproicripcam, nonhxredis iucro,

, fcd' pi« caufc cedec , argnm.texr;18£

qua» per cum craduntur , m l.legatu j
'-

ff.de vfuftuc.lcgar.quanuiiKi opus ta

'

Icconflrui iufsifrcc pio intuitu , fcd •

non^MO nialeabiatis, quod (upcrcf-

fcr,ad h^ercdcs pcrcincrec ,quod ita

traduM Angel;Paul.Alex.& Vinccc.

In l«i.-§.fina]. iF.ad']eg.Falcfd..Rttyn.

'

ccnli.75.1iblA« Couar. qui illus rctu-
* lit,in c.^.nnm.dcaim.dc tcftam. Cir-

ca quam rcfolutioncm .aducrtopri-

mo
,
quod in cafu nialc ablatorum ,

quando id quod fupcrcft , pi« caulx
Ut crogandum.quia in tota fumma 3l

ceftacorc^nominaca pro opciis con-

ftrudlionc, conijc(id*r , confcicntiam
.

la^fam habuiH^ pro male abiacis,]oco

pociiis ab illo conftnii iuflb. , qua pias

alij eaiifae dcpuc^^tt vidcci|r,*idqu4;

.

teftacoris.voluncati poB^caiuae^ imr
gis eft, qux ,

quaOBtius ficri pofut , in

rc,quaniprxcepicj adimplcri dcbcc.

Aducrto dcindc,qu6d pcccdida ceio-

*lucio in alccto membco nonpugo^c
cum. fententia qoam tcniiiMs.ftip.

: in iiric.i.parc.vbi rerol(iimus»qii6d|fi

ceftatcc ccrcam fummamreU^itad'
m^nafterij conftru£M<>ocm,qaod(o'*

percftconftrufto monaftcriOtei,non

lixrcdi>forcapplicandum:iIludcnini

proccdic cx racioRC quam ibi cradi-

dirotts,quando cercamCormaQc exo-
* plar , ad quodconftcui.de.befec^jioo

'

dcfigoatiic ceftatotiqQO oafiiyquia *
*

pushcri iufTuro , limicatam cxpenia*'.

rum caufani non habcbat, tota fum-'.

main illud erogari dcbuit :ar vcr6,

vbi ccftacor ccrcam formaoi opcrjs

defignaflcc, vcproponitur in praefcn-

ti cafu,apparec,limitatam caiuamha
befe»bpus ficri i.u(rum,vt ita,quqdi^
pereritjhxredis lufirocQihKCi tuxta.ea

quo: diximos ibidcffi;

QVARTA PARS. '

DB T E M P O RE T E STA^;

'

.
MENTi CONDJhTl. . .... * ,

....
f

Ad texc. in verb. TieceJemt.
. ..."

Jnicij Quartae ^artis

svmmaria!
•

I W '^rrol. melUcIus ad l.t.C.dcfacrofanc,

' *JiiCi lcf.quatcnus tcxtum tbi mtdligit in .

Imnine ccnflituto inmmn urtuulo rc-

fnhuatjtrmdltfftwuxtMduais non- <

•

»
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•' marid monhtffiiuMipinMr.^,

^ Qu4ii.^0 j/i^urf dicatur,inarticuh mortit

con^itutus, traditur ex Bart» eaylicatsLi»

& ^ j^.de donat. cauf.mort.

5 Tradttur^in caju cap.cum tjes^ de teftamjo'

xo ^rocbt pojfe aliumfaceriotem adbiberi^

• •funio propry faCMlUS ttonJuperejl : quhd

f.nec propnjt nfc atterius faa^fibfit,
' laicus vnus eius deftSiumfufpUn noupoteB

fid dufi erunt adhtlfendt ioc9ptr9(bh

communcmfcntentiam.

6 Explicatur,quando dicatUr quis in mortis

tempore t<^i,ad interpretationem ordMlf»

4.riMii.8o. %,faud,

yQuarmr^ ir innBtgfo PmngaKUit»
tnrt^Umimmmmenpntinmtt infcrtptit

faHum extra mortit tempus^ ^ refiiuituff

quod nunMl quod expendttur lcx regia cuM

§.§./«u lib.^tit.So. (f nnni.S. if^.

20 Traditur.quattdo de iure regto ^onugalli/S^

teftamentu inJiriptis,n nuncupatiuum fn*

faneHtnr, i^innm unncnpatiid ndtn

. nffif» •

'

II trniitnr^ inrc rtgtojumpore mortis^tefia

*menrum nuncupatiuum fecundum formam

traditam in ord,ltb,^,tit,%o,^ptt.Mjcri*

ptis pofe fieri.

iT.Tesiamentum faHum ab bominc in ntilh

morttpanicuio cordHtuto, quanms te^tar

iidtimfn^tmu4 morte ptreatt mn dicitnr

faltnm mirtit tmporojn minnffiUm mt»

leat,

y Si tcJlatorJnarti:ulo mortis conjiitutus fa-

cut ujlimamm minus folennc, lege^ tunc

temportsjii pcrmittente^if fardtati rpfUtn

tustjfbaeSicnm eodem ufaimtnto dtctdit,

tttt f^iMHiMM mnulertt probttnr,

. 14 Idemtrnditnr^fi decefarit teliator^ ex ea

' infrmitdteipoaeafero Dti v tracuiojufci'-

tntnt^tumetdtmtefaanentodecedae, •

Q^VARTAE P A R T I S
• INITI V M.

Jk telidmeuto fa£io , i»0r^

th temfort. :

Vnttztc princi*

paiisno^lr^ lcgis

parsericinucfti-

gatione teporis*

tjiio tcftatotco»

fs^y^^ ^ir tcftamcntu,
'""^^— fc tip{ir,emmBar

toi.hic in rcpct.coi. a.m cerc.q. prin-

cip.vcrf.iupcr (cporC) quod tcxt. nb-

iler/eciind<km intelleftum,quem ip^

leadcum tradidits (oliim ptocedic,

quando fic teftamScnm ab.^, qni eft

coftitutus in mortis arciculo , in quc
(cnfum raultiplicitcr tcxt. noftruxa

inducit, pixlcrcim in vcrbo, decedens,

quod fi^nificat hominem moricncfj

tn morti$,inquam,atcicuIi)coftitutd«

Sed^i&c Bacc. incelledum ad cexc»

noftium concois aliorunkfcnccntia

rcfcllit, ncc cnim liuius ccxr. dccifio,

eiimgcncralis fit^&c gencialcni conti

ncac rationcm , ^ vr m i.nitio prima?

parr. notauimus ; ad motcis tcmpus
reftringi vatec/cd gcneralicer*de ho«

minc,quolibcc vicxtempore ccftan*

tc^ intclligi dcbcc , prouc intcJli-

gnnc B;ild. Salycct. cc Fulgof. &: /af.

hic in i.lci^l.nuai.zj.cum lccjucntib.

& m z^ic«^. numcr. jt. vbiaducrlus

Bart.communi in.cerpretacioniadh^

rea: eui non pbftac verbam',tf«(«rfcal,

quod fvt hic inquic Batt. dcol. 8.jfi-

gnificat tempu« vit9,quod cft in sl&xl

moricnd},nam jftins vcibi difficul-

taciiaridicc rcfpotuict /af. hic duc-

bus^iodis,in i.Jcct. numcr.atf.cum

(equenci,& iii £.n.5x.& 35.fiemora-

licec Salycet. col.15.ad fin. cum fcq.

^bicerpondet,vetbum»4r<wfffflf, vki.

Z4 " tnmm.
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|illltivrt» Cdmpushic non imporca.

t9ce,nain,etii parcicip iu ra hoc,homu
jicmi fijniHccc mori cntcm,caincn ho

iao,inhoc mun Jo.quoiidic mori,tii-

cicur,atq uc ica quilibac,proprie dici-

tur dcccdcns.quandiu viutc><iuodra'

tis cUtk pcobanc illa verba lob capit.

I4.flftii»> JUtuide mulicrebreui viiiens ttmp
'

rejcpltturmttiimferys, quiquaftflos egre-

ditiir^ (r conteritur, &fugit felut vmbraj &
nun:]num i;i eodm ilJtu permanet, Et poft a-

]^C{Ui.iiunilis diibuSf quibus nuac miiuo^txgt

So, doncc veaiat immuutie mu^ ^t^Pf
bcciprain»qu6d qu otidUinorimuir»

vcnulle lieclarai: Diuus Grcg. in futs

moraiibaSjHof i/>/Mm,inquicns, noflrum

rhere.quottdie i vitAtrafireyei},quia,dum ia-

fantia 4./ pucrttiam,putritia adadolef tntiamt

adoltfcentij mI ikucntuttm^iuutntus mIftntdu

tem. ftncflui tranfit ad mortemincurfuviti

^ xfiiits^iffisfuts auginentis^dttrimiKid IM

;
pcl/j(»f>quodrcpctic lib.ii. morahuni

Capic.i5. vbi fupcr illttd quod ex fpb
' n\od6iciuyitr.mtnunquitm ineodem slatu

perniantt. Noi7rani,ait, vtucre^a vita tranfircj

eHftitdcnim mflra ipfis futs augmensis ad de»

triinenta imfellitar,(/ indefemper d^citjmp-

defe profictre crtiitJid4iiteptcctMmt0np»' •

tajiommt HMitjttMifSMM* buoc& in ide

propcricum pulclua ciufdem Dofto-

ris fancli vcib.i lib.ij.moral.c. i.vbi

' {icribjt, monturos viucre, ad inortem tre^csi.

Vndcvitain i^am, mciito moiicra

vicalcni, & vicaui mortalc appcUac.

D.Aug. iti mtdit.c. ai. cuiosip pro-

po/icum nou minus eiegancia vec^

Dafunc in lib.i3«xieciuicatc Dci cap.

lo. vbi inquir
,
exquocnim quifquc inifio

corporcimrititro cjji coeptritjnunquj.m in co no

dgiturn mors vcaia^, boe ejnim agit etus niuta -

kilitas toto tempore tit^t buiust ft tumtn vitu di

addtHjH ntitttkr i» moitlfiL paul6 poft*

quaniam fMquH jtmpnuviuitur,dcJpticio

Viuendi i<mitur^if*quotidiefitininuSt minuf-

que,quod rcftat, vtomnino nthilfu uliiid tcm-

fusvitdbuiui quam curfus ad niortcnt, in quq

ntmotvel paululum^art^telatifumio tgrfilb

irtjpermittiturjed vrgenter ontncs pari motu

nec diucrfo impellumm accejfu. Sic crgo,cu

nioriamur quotidic,nirairum li,qui-

cunquc faci^t ccdamcntum^ranus^d-

coc infirmi^s corporc, ceftamentuiii,

deccdcnsfaceredicacur>d^m viiwrej^

C%i vha deccderc

»

ic quant6 m^g&s
quis viuat, tanto niagis ^ vica de<;c«

dat,&: ad mortcm acccdat. Vndc flc^

ego dum hxcfcribo, dcccdcs fcriSo,

quoniam fccibcQs ad raorccm m'a^is

accedoyideinqa^tibif ]eAor amice^ ,

contingit,dum harcnofirafcripta le-

gis. Quaratiotte»vitam no(lram,na«

ui^anti.&aquila: volati nmilemdc-
rcTibitrob.cap.9.Pfciffl(Mnquicns,T«-

locioresfutrunt curfore,fugtrunt,ir non vidt»

runt bonum: pertranfierunt quaft naues pomet

pirtantes, ficut aqutla volans ad efcam. Cui
'

concinitGregor. in rc^Hir.dicenSivl-
' tan^ra^ tuuigatuifimlit^ , u mmfiit qid

ti4itigatjletjedeatyiaceat,fadit : quia impuifk

ducitur : itaergo 6* nosfumus, quiafiuevigi^

lantcs,fiue doru:icntcs,fuic iaccntcs^fiuc ambu'

lamcs.fiucvoliincSyfn.c nulcntis, pcr momenta

teniporum, quetidie lid finem ducimur Nc^^
dcniquc,hoc,c&m ica clarum (ic,& i-

pfa nacura eomparacumt potuit iijc

Baccnegare.d.col .8. in fin^numer^^

.

vj)! aic,qucmhbct viucntcm poile di

ci,m articulo moiris ccnftitutum,na

omnes, in quitymorimu r ,& ficut aqua dtiubi"

inu>*(qux vctba func illius mulicris

Thecuictdisad Pamd Regem.z.Rq-
gumcap.i4.'j&% fempcr potcd di*

cii(rAfe;.s,quia fcmpcr dc yica fua nii

nuiiur : fcd aliam hic intcllii^ic , cflc

Conilancini incLnciimem qu^tcnus

hoc participio,r/ccfi/fWi,vtitur.qu.ifico

inicdai,fignificacc homine,Qui cd m
articulo mortis cdftitucu s, quado eft .

inuans
[
ciiculu mortis cxpeAatf de

proximo, vtdcilio d«ntaxA,legem
iftam fcrrct, quam Impcratcris in-

tcncionc yndc coliigacBacc.cgo,co]li
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Qtiart,part. Initium,

ger($| non didici.qui mngis conijcio,

'Inipcracorcm Con(hincinuni,(i,cluni

Er;Efatopaicicipio vlus Fuic,in(labilc

umanx vitc ftacum , & ad morcem
incciTancer flaeocem.oon mediucut
cO.iuxca fupcriorem coniidcrationct

illo (ic vlum fuiflc, nonquia ad ho-
mincsin mortis pcriculo ctnftitii-

losjcgcm luam rcdringcrc vcllcr.vt

Barc. Uiii ^crluaiic/cd magis,qiiia tc-

ftamemt vaIor,& cftcftus,ccpiis poft

morcem rcrprcic,quo iam ( vc hic in-

quicZinperacor) homiocsaliud vcUe
non pofliintjCc itcrum non rcdit arbi

rrium, iuxta illud lob. cap. lo- Diwitte

eigh nie,vt fUngdm pjululuin dvloreni wcum^

anhquam vadum^ (sr rcuertar,S>C quod CX

Thecuicide illa,cuius antea mencto-

nemfecimus , babctut So d. cap. 14.

Omm$ mmmfiir^tr fi^ 4|m iiUkimiirm

tjOriwk^l^Wnreuertuntur, atqiit: ica ni->

mirum,fidc ccftamcnco traftnns /m-
pcracor.in iiofninc iam morti vicino

iradlarcc,quandoc]uidcm ipfe tcftan*

di a^us,& de tcftameoto tei^o,non
pcccft oon»de ^o agenti^memonam
niorcis,acceiDportseipfopinqui re-'

prxfcntarc. Cui rationi conucnit

Huoii a Viro do^^o dc quodamaudi-
ui

,
qui flneulis mcnfibus, tcftamcn-

tum i fc fa^u pcrlcgebac, nullius al^

rcnus rei caul!a,qua vt fic, (<fmorica<-

rum,ar$iduecogitaret,ac cali cogtca*

ctone,mortt paFaret. duni adum ge-

rcbat,quo,n6poflct ncn,concinuam

morc^s mcmoria habcrc . Quxfano
pia & fan^amcdicdciocd ,& adca,

non mcnftfili^teftamcntifa^iperlc*

Atone,(vt4lle faciebatXedobCernat«

(yndonis.quadebcaccxanimc corpus

fcpcliri, frcqucnti infpcftione,habe-

ilam,o.lini Conimbticac cxhorcaba-

tui Diuini eloquij concionator opti

iiius,acpcrutilis,facr(^Theoiogi5Ma

'gifter,vctti^yusPaccr Ignacius Mar
liRose rodSMC^ XE5r> iric noftris

«57
tcmporibus fpcclabiIis,proprcr exi'

mium vita: ,acdoctrin.v iplecorcm,

quo cnicuictanquam luccrna acccn,-

, la.Sc fupcccandclabrum poiita.

Rclinqttitur ttaque cx fupradidis •«

vernm oon efte Barc. intclledum ad
noftrum text.cum,ad tcmpusmortis
dc proximo fpc^^atx, rcftfingentis.

Scd quia hinc arrcptaoccaficnc, /af.^

hic poft Bait.qujeruquando quisdi-

cacur intcmporc ondnlsconftitntus.* •

cuius atciculi rerolutio,ad multavti
lisefl'c poceftifi,verbi gracia, ]cx,auc-

ftatutu loqiiatur dc hominc coftitu-

toin mortis nrticulo (qualem nos Ic

gcm regia habcmus in lib.^.ordinat.

cir^o.$.6p.qus roorcisicmporc te*

ftaiiAtllii«||'^d^c»^ nocma
jnduIgec,k"W idem eftc Pdtificis de
cretalem in Cap.c#p.eires,deteftam»

lacc contcndimusfupra iri initio fc-

cundx, part.quae dccrctalis,reptcm

teftiuni foiennitacem legcciuiii rc-

qut/icam, vlcimo vicx cemporc tcfta-

tibus, generalicec remictit,prscipies

ceftamcnra , hoccempere la^a cun»
cribus, aucduobusduncaaac teftibuf

idoncis,&: parochi pr.tfcDtia valerc,

qucni intcllcitum ptob.uu ciiiJcMUcr

vccba illius tVxl. Icmcl 6: iccrum re-

pecica, dc quibus, dc de iftius inficlle-.

Aus raiione ' plura fcripfimtts tn da*
part.fOpersppretium erit, circi pr«<^

lcntcm articulum aliqua inquircre.)

In quo Batt.hic co).^. in pcincip.nu.

39.dchniuic, tunc aliquem clicin ar-

uculo n^olfis con ftitulum,quado e

iiiftaiisperiiculttm morcif expcaatSB

de pcoxim^iTidcIicec, propter infic»

ratiacem,hefttum lacronttmuc incur

fura, maris tcmpcftatcra, aut limjlcs

\itx cafus.quorum no^paucisedlub-

iecta p'^fsim,& traduiuur in l.j.cuni

duab.feq. fT.dcdonac.cauf.morr.

CircAqiias legeseftadoerredu^f

quM carusineandf nauigiicioois,

jkju,^jdby Google



LA.CJeSac

itinrris facicndi pcr inlidiofa loca,

ccfi inftans pcricuJurn Lienionftrcnc,

VC in d.J.3.^: ^.lundta \,6. tY. cod.tic»

dc donac. c.iiif.niorc. canic[i,quoJ at-

tincc ad pra^fcnccm infpeifltoncmjno

prodcruc i) C4fus,qu6 magis propcec

cos , tcftaincncorum folcnnicas ic-

jniccatur.nccenini in nauigacuro,auc

pcr infidiof i loca ituro,ca vigc^racio

quam fupra adduximus d. i. parr. in

iniiio,pro cxjijicatione tcxt.in d. ca-

pit. cum.efles, dc nimia difhculcacc

oblcruand.r l(.lcnnitatis,cb inftancis

jTiortis an^ulbas,& pcrrurbaiioncm,

Q^are iicet pr«jdicci cafus,calcs fint,

qujfaccam coiii intuicu donacione,

caufa morti» donacioncm inducanc,

in d.l.5.& 4.quod incelJigcdu cft mo
do cum mcncione njorcis,vcJ inftan-

cis periculi (iar,iuxca ctadica pcr Bar

bofam in l.qus dotis n. S6.^ fcqucn

ti tf.(o]ui.macrim.camc,ad tiocvcfo-

Jcnnitas alicui rcmiccacur.iuxca d.c.

ciim cftcs, non fuflicii,ccftamcnci^m

facere animo nauigandi, auc icineris

pcr infidiofa Joca agcdi,fcd dcbec fic-

11 ccftamcncum ccmporc quoiamte-
pcftas exoriacft in mari,&vcrcadcft

niortispcricuiu, quo pcrtcriicosho-

mines ordinarijs lcgum* foicnnicaci-

bus fic adftringcrc,arquum,&: ratio-

nabilc non crai. Ec mpiardictis cafi-

bus vbi iniiDincniis morcis pericuiu

pf ifcnscft, vlcra duostcftcs parochi

pr.v(cntia dc qua in d.c.ciim cfTcs.pr^

cifequidcm rcquircndanon cric, fed

pro co alius faccrdos, cumslubcndi
faculcas fic,reccc mtcrucnire poccric

qiiafi cunc ccmporis, hic propriusiu

tcliigatur a lurc datus parochus,ficu-

ti vidciuus, quod in mor cis arciculo,

vbi non poccft^ habcri copia proprij

presbyiccri,cuquolibccfacctd6tectia

fimpl»ci,validc poccft cclcbrari ccn-

fcfsio facramcncalis
,
qui in articulo

jjeccisitacis potcft, qucmlibcc abfol-

^anB.Bcclef»

ULrcmonfolumapcccatiscommuni-
bus, fcdptiam a icfcruatis, imo, & a

ccnfura excommunicationis, vt tra-'

dit MetinaComplutcnfis, dcconfcf-

fionc*cradat.2..capit. cui dcbcat ficrt

confcfsio,toJ.8o. coi.i.vcrficoppofi-

tum tamcn ; Quod fi,in cafu ncftro,

circa d.cap.cum cftcs^nulJa pofsit cf-

fccopianec proprij, ncc altcrius fa-

cerdccis, cunc hominis laici prifcn-

tij,vicra duos alios ccftcs non pctc-

rit,prcsbytcri dcfedu fupplcrc : qua-

rc,erit inhoccafu omninoiecurrcn-
dum ad|c6muncm fcnccciam,qu^ ha«

bcc,in cafudidlic.cij cfl'es,loco pref-

byceri poflc , duos alios ccftesinccr-

ucnicCjCuiusCcntcntix fupramcmini
mus ininitiod.2,.patt.&: cam poft a-
lios probacnoftcr VaJafc.confultac'

74.nuiio. tom .i. qux fant^ fentcntia

crit finc dubio vcilis,& amplcdcnda
cafu, quo parochu;, adcflc,ncqucat.

6 Conftat itaquc fccundum Bartol.

dcBnitioncm hic in repcc. d.num.^p.

cum dici in aiciculo moccis conftuti

(um ,cui immincc pcriculum mortis

dcproximo expcdat^,fiucid infirmi

tatis caufa cucnirct;fiucquiaincidif-

fct in manus prxdonum ,auc maiis
tcmpcftaccm , auc dcniquc,quia cafii

alio propinqu^ mortis pcriculum vc

gerec.Cui quidcm dcfinitioniita la-

le fumpt^,vidctur, quod non conuc-
niant vcrba Ord.noftr^ d.lib.^.ticul.

8o.§.final.quaccnus ibi,non nihil dc
ordinacijs foicnnicacibus teft%mcn*
to raortis ccrapofc facto rcmitcitur»

ncmpc, vt mulicbro tcftimonium ad
mittatur in illo ; morcis autem ccm-
pus, ad infirmitacis casu vndc mors
lcquacur.cfle rcfercndum , &non ad
alios excrinfccus immincJuis pcricu
li cafus,innunc vcrba lcgis d,§ final.

ad fin.ibi, /'cew conu»lefcendo o tejldtor

dJoety , Uc. qaihus oftcndicur, pct

moivis tempus ibi, ccmpus infirmira

tis ad



Qua)

tts ad morcem ince!ligi, vc ica,maris

Cempcftas,hoftmmincurrus, & cafus

alij>qui]>ericuluin morcisabextrin*

fjeed lepttefemancatanquam hac lege

aon comprebenfi>qaoadceftameBci
foIcnnicacem,manece vidcaQCurfub
tiifpancionc iuris conTmunis.Ec qui-

dcm fi,vcrbis lcgis adha:rere,ncccnc

cftjprA^fcrcim cxorbicancis & corre*.

ccorir,quaIis cft illa noftra , fecundft

ca qu{ cecttIinmS|in fine fcripca. d^.
Ii.isdemum > morcis ccporc ccftari

,

dicecttc, vcteftariporiicCecBndum (o

lcnnicacem de qua ibi
,
qui in inlir-

niicacc ccdacur |Cuiu{quc inftimicas

admorccni eft.Si verdlcx nmplici-

cer loquerccuc de hominc,morcis cc-

poccifea in moccis accicalo ceftancc,

deilloeciamfin6 dubio inceiligisce-

cucquipropinquf moccispeciculum
benc valcns,a!iundc paccrccur, fccun

dum Barc.dcriniuoncm , d.nutij. j^.

nam,& hic in morEis ccmpore,(cu in

morcis arcicuio.cam pro|>rie,c(Tc,di-

cicur,Tt ille,qui inianrmicace eft

qum ducic ad mortem : vnde lex lo-

^ueosdehomioein morcis ccmpore
(cu in mortisarriculo conftuuto huc
aequc propric comprehcndit, pr.Tfer-

cim,qu6d,(iproptcr animi anxiccatc

obimmincocis morcis periculum,ce

ftamencotum (olcnnicasex parce ali-

qua hoc cempore relaxaca cft,hxc ra

tio ica pcrcinec ad hunc, vt ad illum,

& ad hunc fortc forcius, proptcr im-
prouifum,ac fubicaneum infp?racx

xnorcis cafum,mala namquc,pra:fcn-

tia,e6 mious pcrcurbac,qu6 lunc prx

feiuM miousftierintiacula quae prq

uidentur. Qua rationc,& quta vlti-

mae voluncatis fauorc, indubiopro
tcftamento ludicadum cft, cxiftimo,

prxdida inftacis monis pi.ricula,ud

dccifioncm lcgis rcgijc d. $. fin. pcr-

tincrc:nco obftac verba in 6ne illius

fecipca^quc decifioii6, dc qua ibi|ad

.fatt, Initium,

mortjfcrj: inlirmltacis cafum rcftriti

gcrc
, vidcnrurrquonia icfpondcndu

crit,legcm in prmcip.d. §. ri.gcnera-

litecacfimpliciccrdc mortis tcporc
loqui,vc pacec ibi. 6* fodtrk q teflddor 40

tmfo dtfiMmm fazer ttaMUHU, Bt
rurfusdeinde ibi^porferfMoaetmpods
mortt.qux vcrba, decifionis lunc,& ta
coprchcndunc cumCvt dixijqui bcnc
valcs,in niortis pciiculocft. quaqui
aduerfa valitudinc cft , vndc quciu
irerbadeci(ionis, ciufqui ratio com*
preheodut,abeneficio ipfius Icgit
dudere, non debcmus prcpter ver*
baqu<rfcqiiunturinvcr(.fin.vbipr«-
ccdi-ns dccifio dcclaracur,vc nr n pro
cedac,quando,qui ccpore morcis tc*

.
ffarocncum condidit,ab infirmitaco

ilU(anaCUSeft,dcquoinfradicemus:
Dunc yerb, quodad propofitum atti«
nct, dicendumcft,ord. hicnuncupa-
tam dcclaracionem in infirmicafis
cafu exprcfsifrc,non quafi decificnc
pracccdcnccm ad cuin rcftrinxidcc,
aliofquc propiuqua: mortis cal'us,&
pcricula alia cxclufilTcc, icd quia frc-

qucntior morcis caufa, atque ipfius

inorci$nacur.ilis,pra:nuncia,infirmi«

cas cft,non fic.calusalij quiperacci-
dcns & prxtcr natuiam vcniunc,vn-
delcx in infirinitatjs cafu loqucs qui
fircquencions vfuscit, &l pJciunc^uc
cootiogit,carusalios fiinilts,ahrtr 6c

pcrraru cucnicccs n5 excludit,vt in-
t ra obfc r ij a b i inus ad intetpfctation^
eiufdc §.fin. fccuduni g!. (cntcntiam
in l:mcm!ncnnt,& ibi liarr.num.jo.
in fin.C.vndc vi,.id quod ctiam con-
uenitcelebris gl. doanna m Clcm.
l.V6rb.praefidenccs,in fin.de rcfcripr.

Acqu^ica pra?se»4lubittce(oluicor ad
interprecacionem ord. d.tic. 8o.|. fi.

circiquam nocauimus fupraioini*
cio i.parr.ccllamentu nuncupariuunn
linefcripcura.dc iurc noftro rcgio.fo-

lum morcis ccporc £cri poiTc, quauis

: de
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La.CM SacrofanEl.EccIe/,

dc iarc communi,quocunquc ccmpo

rc , pcr nuncupationcm i\nh fcriptu-

raieftaii,quii«.jue valcat , vc in I. hac

conrutcirfima. §.pcrnonctipatiODem

infrade teftam.$.final.iiiftic.eodeni;

Vndc &{cripctrra:fo}cnnica$,qQ2a*

lihs dc iurc rcgio in tcftamcncis rc*-

quiritur.morcis tcmpore rcmittitur,

ficuc & tcftmm qualicas,m quo a iu-

rc communi diilonac i vc obreruaui'*

SBus d«iiiitio,i.parc* num.i5»

7 Nunc ver6 , quoniam lcx regia'dt

$^.fin.de ceftamento nucupatiuo mor
tistemporcfaii"o finc fcriptura loqui

tur,quxro, an dc iurc noltro rcgioto

ftamcntum nuncupaciuura in lcrip-

cura)CXcra morcis tcpus.vciliccr fiac j*

teftari»namquc>potcft quis iure com
snnniinfpeAo per nuncupationeffl ,

nonlolum Cmh vlla fcripturtf , vt di*-

ximusifed ctiam in icriptis,quanqua

&'hoc, nuncupatiuum teflamcntum

Coi fcripcis dicatur, vc cradic Angcl,

inl.fin.num*4.inf(a dc ccHiamcnt. ad
differenciam ilJius , quod vocatur ZC

eft in fcriptis. Procuius dubij rcfolu

aone, crunt nobis (logula :cgix Ic-

giscapita di€to libro 4.cicuto.8o. qui

bus tcrtamcntorum forma prxfcri-

tur.brcuiter pcrcnrrcnda &: cxpiica-

da,vc videamus, iun aliquo ex iliis,

hoc,quod rcquicimus,ccftamencum,

certum aliquod cempus U moduoi
accipiar.

In primis igiturtgic deteflBEmeo

loquod vocacnr .ip*crtum,& inco,

prnrtcr publicum nctarium,quir.quc

aiios tcOcs rcquirit; liqc auccm icfla

men cu m,apparcc cfle iti fcriptis,qu ia

fcripturam,'pfofbrmii requirit, ^pu^
blicooqtario,»n libro fuo publico c6

j^teB^injvbijCcftium iubfcriptiode

^t mtcVucnirc cum ipfiiis tcftaroris

fubfcriptionc, qui fi auc ncfciac , ;uic

ncqucat fcribcrc , vnus cx tcilibus

trnbfcriptioncmfuampco coinccipo

nct,huiusrci rationcm dcclaransibi'

dcm:vndc apparct, tcftamctum hoc^

a nuncupatiuojde quo agimus , mul-

<^ viim diftare:nuncttpatiiittm«Qamque,

de quo agimus , nccfoIennemilJani
teftium fubfcriptionem rcquirit,nee-

dcnique,etn iiffcriptura fiat, fcriptu-

ra illa,proforinac(l, fcd potius adf»
ciliorcm & clariorcm,rci gcftxpro-
bacionem adhibctur,ad hoc coiro , a-
lias, aftut in icriptiiracelebratur,oai

line ea valet:i.contRihicutj Teriic.AiiK

cnim.fF.de pigoor.& ica in fpccieno
tauicglof.i.in i.hacconfultifsima.^

per nuncupationem.iC.de ceftamcn.'

Bart.m l.i.num.i.fF.qucmadmod.tc-

ftam.apcr.tradic Vigl.in §.fin. nu.^,

iaftscdeteftam; CJar«in§.ccIlamca«

tum,qocft.4. ntt.i*

8 Formam deinde Ordio.in $.1. de«
fcribic teftamenti in fcripiis cJaufi^
in quo,inquam.fccrct.i,nrorituri vo-
iuntasconcinctur,dcquo pcr Impcr.
in d.l.hac conlultiisima.C.de tcfta-

inent.& hochodie magis eft in vfu a-

pud nos qoam teliqua alia teftameii
torttm gcocra , probcerel qndd in eo
fecrera (vt dixi) voiuntas cotineciir,

quam ,alios laterc
, qunndiu vinunt

ipiiqui tcftancur, multotics cxpedit^

ncmpcvc quorundamdcfpediionera

& offeLfam.& impqrcunas etiaprc-
cies, concra tiberrimum teftandi arbi
trium,non nihiJaliquando pr^uahtu
ras declincnc,&: aliprum animis.cap-
cnnd.T moriisoccahotiC frccludanc;
qua ccia rationc, ccftaincnco in fcrip

cis.cuifecrcca mandarctur voluncas,

'

VCtcrcsfrequcntiCis vccbancur,pcrra-

r6 vcr6 nuncupaciuo teftamento , vc
teftatuc yigj.in d.$.fin.nu.i.& idcit-

co Papinianus,voIuntacisfccretoiii,

tcftamcticumappellauit,in l.captato

rias,fccundiim verum,il!ius tcxt. in-

tcllcdum.fF.de hxrcd. inft.Sicut etia

ablmperatorib. dtutur m 1.3. C. dc

codiciJ.
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codici].Ade6auteni,no(lra f^pe in-

ccreft,vlciinz voluncacis rccceca non
expandi , vc ioiorianti^a^fieagt
pofsic aduers2i»eum,qQiteftamentu

alicuius, eo animo recitaueric , qoi*
bufiiain prarfencibus, vc fccrcca iudi*

cia illiiis diuulgarctur, aiichorc Vi^*

in 1. i.^.fiquis cibulas.lf.dcpoUc.

Formas £c (olcnnitaces huius t6«

ftamenti,quibu$ etiarn, ipiios yotoii«

tacisfccrccuni commendacury4e(cci

bicOrdin.ind.§.i.&rcq. In qoaruni

cxplicationc, ctfi illud apud nos ica

ffctjuens ht,non immoror,quia tcfta

nicntum nucupatiuum qua:ro,quod»

con(lac,nullibi minusqudmiiiteere
9 ca voluntatc pcflc rcpcriri. ln$*|<(ie

alio ceftameotigenere ^radacuc.»ad

q'.iod,id de quoqwerimus.proprius
{pc£tarcvidctur:crcnlmin ilio ^ vo
luncas coram tcftibus nianifcflanda

c(l , ncc pro forma ccquiri yidccur

rcriptura,nihil enim. ccferc,tfn apu-

blico nocarioien 4ceflac^t«e> Iquo^

libecalio prinacOjCeOamctu fit fcrip*

• tum , dummodo cora tcftibus lega-

tar.S: ab cifdc fubfcribitur ; In quo,

inilii.cius cum auucupariuo tcrtamc

to difpac caufac(lc,vidctuc,nuncupa

ciuumklMmquc,caoiel§iccipcum,pro

fui validicaie$c^j^m MleciptionjiS

nunquarequirtc^bl&mquc ( vc dixi«

mus) vC nuncnpat.r corntcn:il us vo-

lutatis mclior
(
robatiocxill:..c,fcrip-

turx n\adatur,cuius gratia, notarius

adiubcti folct,vt iilius fcriptuca: ^O'

fteacre^or,& ira,de confuetadtoii

efTe obccntum.teftacur 6arc.ind.1.t«

nu.i.in prin.ft«qucmad.ceft. apcr. CC'

nctg jbi in vcrb.publicum , Eart. 8C

omncs in l.i.Cdc tcftam. vt tcft.ituf

laf.in l.i.ciufd.ciiul.nu.4. & Yifll.ia

u.§.fan,nu.4.
^

Mfl^lbkucem noncupatiuum cdBMir

mcntum ,in fcrxpturafa&um, teftiu

fubfcripctQtten^^m ^equiric , vc di^

Inttium, i^p

xcrit VigHus,&: rcccptura elTctradi-

derit io d.oum,4.vctr.(I ver6»qu6dfi

aliqoisex teftibas teft amencon6fob
fcripferic, qoocafu , tetlamcntum la

fcriptis perire ,ncccfl*e eft,iuxta U&
vnus. Cdc ccft. valcat tanicn in rini

nuncupatiui. Teftanicntum crgo do
quo ind.§.3. ciimncccLraria ccitiuni

liibfccipcionem tcquirac,cc(lamcncu

soncQpacioum noallMeci potius te •

ftamcnt^m mfcriptis/orm^ Jiucrf^

abalijs,dc quibus luperius a£lun> fue

rac , & cum pofl: morccni ceftacoris,

coram iudicc publicari dcbeac tpcci-

culum cft,nc corcuac,n force intcrim

Scftcs monantur :quapr( pter, vc pcri

culom hoc euadcrctur,ccadtdic BarCi{

in d.L2>.poft glo{f,ibi,hanc iudicis pti

blicacionem cxcufaci (idc & authori*

tacc notarij,coram quo,tcftacor prO"'

ficcrccur,fuum cifc cc(lanicntu,iqua

glo(rx,& Barco]idoclrina,parcim,<C

parcim i dJ.bac confiilcitsima , dc«

lumpuvidccucformateftamcci pras

fctipu inOrd noftra.$.i.cuius«fuDcn

memininius . In cribus icaquc ccfta-

mcntorum gencribus iam cxplicitis,

teftamcncum nuncupaciuuni,in fcrip

cura faAum no inucoimus. Scquiiur

demdc §.4.8c vltimos , in quo agicuc

de nuncupatiuo,quod folo verb^ fici»

K folo niotcis tcmpcrc fieri permic-

titur : vndc ad nuncupatiuum
, quod

quxrimus , cxtra mortistcmpus in

fcripcis'fa^um.§.iUc vicimus nulla-

ceous p,ercincre poteft.

Jgp^silfos appater, ccftameocfi nfi

;
copatiuum cxtra morcisccpus in fcri

pcura faclujin noftr^j lcgc icgia no rc

pcriri,& cu in ca,foIcnnis tcftamcto

rufcrma tradatur,vidctur,qu6i iuro

noftro,in fcripcura,teftamccu nuncu
10 patiou fieci no pofsit:Necfane dubi-

to,qu6d,fi quis bona vcesvaletodin^

infcripcura ccftarctur,ceftamencom

quod in fcciptis valere ncquir, quod

Aa alioquia
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alioqliin in vim nnncupaciui valcre

portcr.no idco magis vc nuncupaLiuu

dcfcnaacur,4uan4uaiurc c6roaniin

fixao,iw futtincri poffct, dummod6
no cdCbrcCjdeftindum, ad ceftamctu

k rctipcisXe rcftringc rc,vo 1 u i flc , i ux

ta cSmunc fcoccntia dc qua pcr lul.

y Clai-.in d.§:tcftanicricum,q.4.vcrfic.

fcdqu«ro,& Crair.in§.tcftamctum,

q.:o.iiUir. & idem eric , etfi ceftacoc

4d ftillid ceftandi gcnus fc reftrinxic,

ficlaufulara adiccic,qu6d valeatom-

ni mchori modo via^qua ,dc iurc

valere pocclt,vc tradit Afriift.dccif.

>5cap.i44.nu.i. & elVc comunefcQ-

c«nciam,conftac cx rcUtis i Ciafl^ia

d.q.xo.QUiil.5*

Hxcaucem,(io iurc regio,tuncIo-

cfi halxbunc, quando ab homine in-

firmo jcrct tcftamcncuitunc cnim,fi

aliqua folcnnitas deficcrcr, ob quam

non polfec vdlcrc vc m fcripcis,alio-

Qum,m vim nuncupatiutvalicunimi,

taftiDcbicur vc oniicupaciuttm,in pr^

didiscafibustvidelicec, quandOnon
conftat,quddccftacor,in lcriptis tc

ftari, voluit.vcl quando pra;faca clau

fulam appoluic.

2 1 Ncc obftac,qu6d in cota Icgc rcgia,

cuiuslingulos.§§ pcrftrinximus,non

lcgitur, qudd falcem morcis cempore

pofsicquis pcr nucupationc.iH fcrip

turaC<;ftati,fedid demum (inc fctip-

tura ficri,pcrm!ttitur in d.§.fi.n.quo-

nia lcx rcgn,iciUnicntum nuiicupa-

tiuunijtcpotc mortis ncri pcrmutic:

Idcoautcm dc co nuncupaciuo loqui

tur, Guodfini (criptura fic , quoniam

tioc,nequentius^ft in vfu,coreporc,

6efacilitts cxpcdiri poteft:qua cciam

dccaufa,vctcrcs tunc tcpocispcr nu

cupationc finc icriptura [Cftabaistur,

vtrcfcrt Vi<^l.in d.§.h.nu.5.5: quan-

doJcx,circa aliqttiddifpomc,& in

eo meminit cafusfirequentioris vfui^

quia plerunque c^tiogic,hjibcc ccia

Lu.QfleSamfanlt.Scclcf.

locu in alio cafu,in quo , ilind altwr

eQeniat»l.oieminecint 9 iunda gKibr,

vecb.collQdio,& Barc.nu«io.in fi.G«

vndevi:& deniqQe>ci^m conftet, pec

nuncupationem finc lcriptura cunc

teroporis poftc ficri tcftametu,dubiu

Donerit,qu6d,finuncupacacora lc^i-

cimis tcftibus voluncas , iu fcripcura

rcdigatur,firma permaneat«oec enim
tunc (criptura , quidqoa addere , ant

decrahere forma; 4 lege rcgia requifi

tar circi tcftamcta nucupatiua,aut co

rufolennicatcsvidcbitur,cu ulis (cri

pcura» fiue fiac a tcftatorc , vcl ab iio-

minc aliopriuaco,auc apublicoQoU
rio,no profbrffia,aucfolenoitateaJi«

qua ipfius teftamenti , fed poti&s pro

meliore,8c cJariore naocapatc yoJu-
rntisprobatione addacttr , vt notauic

gl.in d.l.hac confultifsim:i.§.pcr nun
cupacioncra,^ poft ca, Barc. Vigl. fic

lul.CIar.in locis fup.citatis

.

1 3,
QE^ticur deiode citck prxfeocl

articalum,an,quiceftamencum fecic,

jn nutlo immincris mortis pcriculo

cxtrinfccus coftitutus , & illico poft

faflura (iihit.inca, & improuifa mor-
tc iublacuscftitalc tcftantcntu , nior«

tis tcmpore fccilledicatur yMtGcvA'

learcum fqlcnnitace requifica aliis

in ceftamcncit morcis cepore U€th f

EcBar.hicin repec.col.^.nu.4ft.verr.

quarco qua ro,in liac qua:ft. ncgatiuc

rcfpondit , i ci l.fi alius. §. cft &! alia,

vcif quod li nulio. ft.quo 1 viauccla:

qu<c opinio vcra cft,quanuis enim,ce

ftamencum vcri , 8e realicer mortis

cepcccfadom fQilTe>appareac,Se,qui

ccftameotum cdditicogicaciooe
mcmori.i mortis alicnus novideatur,

du a^uiT» j.';;f ic in tcpus raortis
, quar

illuu) ftiUiiii fccuca cft.cuiufmodi cft

ceftamemi a£tus , vc fup. obfcruaui*

mus,vnde forc^ dici poceft
, quodil-

lum mors fubicanea qnideoi,oooca
menimprouifaculit,tamea tempo-

re
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J

re mortis fccitTe teflamentum /quo
magis gaudcacpriuilcgio ccllamcnti

niorcis icmporc fadi , diccnuus non
cft , qui nullo moctis pcriculotcrri-

cus iilud fccit , ciim cunc , &c fi mors
fubico cucncrir , ccllct tcmporc quo
ficteftamcntum, illa turbata: memo-
tix ratio,ac adhibcnda; ordmaria: fo

lennitacis difiiculcas.ob quam mouc
ri lex poiuit pro tcftamcnto fafto

morris temporc, vt iam antca tradi-

dimus; quam ordinariam Icgum fo-

lcnnitaccm,,fi quis, cceptam, proptcr

fubitum mortis ca(uni , pcrfici non
potuidcjafHvmctjfatcri cogetur , ho-

minenihunc tcftamcncum cccpifTc

& morcc inctrccptum non pcifccif-

fc,c]uod,fincdubio, iure n6(ubfiftic

,

J.cx parcc.fF.dc adimed.lcgat.§.ex co

auccm folo, inft.quib.mo^.tcft.mfir.

Nunci poftquam diximus de cefta

mcncis mortis tcmporc faft!s,pro

quibns fpccialcni nos lcgcm regiam

ha*b:mus d.titul.80. §.fin. opporcune

qua;ritur,an, fi in extrcmis agcns fa-

ciat ccftaincntum, cum folcnnitatc

duntaxat cotcmporc admifsibili,8c

poftca mortis pcticulum cuadat, va-

icat tcftamcntum ica faclum? In qua
qu.tftionc, Bart. in pr^fcnci,in rcpcr,

coluiun.<?.num.4i.verfic,tcrti6qu2r-

rojfcripfic, qu6d lccuca conualcfccn-

tiaapparet, tdtamcntum rctro fuif-

fc nulium: qux opinio vidctur vcra ,

&: vtilis ad dccifioncm di^i c. cum
cffcs,ftanic intcllcftu prjrdifto, Sc ca

lcx noftra rcgia cxprcfse approbauic

in nnu.i compiiationc d. Iib. 4.titul.

8o.§.rin.in fin. vbi teftamentnm nun
cu[>anLUin fincfcnptura, quod.mor.

lis tcinpcrc fici i,pcrmictit, iuxta for

mam dc qua ibijfccuta tcftatoris co-

ualcfcccia.nul lu in clle, dcelarat, qux
dcciaratiojCxprclTa in antiqua Ord.

ncn crac, vbi, dc hac niinus folenais

tcftamenci forma morcis tcpoce, ca-

uebatur,videlicet,!ib.4. citul.76.$.4*

fcd tunc pro iftius cafus dccifionc ad

pra:diftam Bartol. fcntcntiam rc-

cutrendum erat: h.ibct vcro hxc opi-

niojluppofito Bart. intelicftu ad no-

ftrum tcxc. & prardida lcx regia la

ca fundata d.titul.8c.§.fin.ad cafunt

dequo ibi,opcimam rationcni, nam»
cum tcmpore mortis folcnnitasm co

ftamcnto rclaxctur, tcftituta fanira-

tc , apparct »tcftamcntum nonfuiflo

fad^umtempore mortis ^qua; lccuta

noncft,vt lcxregia rcquirit in d.§.

<inal,& d.c.ciim cfl^es, fccundiim no-

fttum intellcfium qucm (upra iradi-

dimusd.i.part in initio. luuat quod
fcripfit Bald.in c.x.col.vltim. dc pa-

cc Coftant. relatus k laf. hic in i.lec.

num.x8.qui fingularc dicit ,ncmpe»

quod iUc dicicur, in extremis labora

re,qui ex cali infirmicace,fine fanica-

tis intcruallo dcccdic: de quo dixic

Bald.cite tcxt. vnicum in iurc in l.a-

Jumna:.§.fin.ft'.de adim. Icg.

Pcxtctca hxc fcntcntia,manifefta

rationc ptobatur.-conftac cnim^ la

fup.tradidimus d.init.i.par.jquod te

ftantibus in articulo mortis,ob nul-

lamaliam rationcm potuic ordina-

na legum folcnnitas rcmicti : quam
proptcr mortis t:morcm , (cu turba-

cioncm,cut fuccurrcre,minori folcn*

nicatc requinca,a:quum fuit: qucm e-

nim timor mottis inuadit,non ita

potcftjlegum folcnnitaiibus fupcrcf-

fc:[vndc,qui poftea his anguftijs libe-

ratur,fi non faciac tcftamcntum.ficu-

ti carrcri homincs faccrc folent, ilbi

potiiis qua lcgi,dcbct, imputarc, qua?

fatisa'quc muncri fuofatiif:cic,fi,n5

valcnnbus tcftari folcnniier
, tcftan^

di minusfolcnnitcrjliccntiam dedir«

quijdum poftea bcnc valcnics, bcnc«

ficio lcgis , incuriam fuam protc-

gunt,eo magis,Iiccntiose nimis abu<"

11 quamindigccCtVidentur.



L.uCde SacrofanEl.Ecckf

Dcniquchoc ipfura coprobo argu- mcntum: quoniam.ccfi in infirmica-

mcnco dc abfolucionc d.ita ccmporc

morctscjccoromunicaco pco violcn-

ta manuam inicftionc in clccicam,

quamcu folus Papa.vel cius,Lcga—

lusjrcgiilaritcr indulgcrc pofsit,fi ta

mcn piopter mortis pcciculum,ab a-

lio conccdacur , lucamcnco pra:fl:ico

iniungicur cidcm,vc fanitati rcfticu-

tus.quafi, tu nc impcdimenco ceffan-

te,cuius caufa,abfolucionisbcncficiu

fuit indulcum ,ad Romanam Ecclc-

fiam,vcl ems Lcgacum acccdac.man

datum Apoftolicum.fupcr calibusrc

cepcurus,yt dicicur in c. ca nofcitur,

vcrfic.fi vero infirmicacis,&: incapic.

quoddc hisjin fin.dc fenccnc.cxcom-

rounic. & gcncraliccr de quibufcun-

quc» qui ob immincntis mortis arti-

culum,auc aliud legitimum irapcdi-

mentum abfcluuntur abalijs , quam.

a quibus alus dc lurc dcbercnt.fi ho-

rum confpcctui fc non rcprxlcntcnc

ciim primum pofsint , impedimento

ccllancc ,ineandcm cxcommunica-

tioflfts fcnccnciam , ipCo iurc rcinci-

dcre,dccctnicur in cap. cos qui , eod.

titul.lib.6. tradic Abb.in d.c.ca nolci

tur.notab. 3 & in d.c.quoddc his, no
tab.vlcim. Sic ergo in cafu ncftro,

ctfi propcer immincntis mortis arri-

culum polsit ficri tcftamentum citra

ordmanas legum (olcnniraccs, iic ca

mcn non ruftincbicur ccllancc impc-

dimcncojcuius foliuscaufa fuftinc-

bacur , fcd m eandcm ipfo iurc nulli-

tatcm iciucidcc,quam altas habcrcc,

ficoccmpofc faflum non tuificc.

hric vlccriusm.iius dubium,fi cc-

ftacor, cx ea infirmit4tc dcccdat , &
poftea , Dci miraculo rcfurgac, &: cu

ccdcm tcftamcnto, quod xgrot.ins

fcccrat infolcnnc , iterum dccedat,

non nifi in gcncrali rcfurrcdionc rc

farrcfturus : & in hcccafu ,ficut in

prxccdcncc,[non valcrc, puto, ccfta-

tc faftum fuifl"cc,quam vcrc morsfc-

cuca fuit,tamcn,quia mors illa rcuo-

cabilisfuit, & rcuocatum ccnferi dc

bctpriuilcgium ,quod, mortis caufa

datum fuic : & huic ctiam cafui con-

ucnit ratio ,
quam ad pticccdcntcm

afsignauimus , ob quam, inficmicate

grauatis rcmiflafuitordinaria tcfta-

di folennicas: im6 mcliiis dicctur,

quMinfirmicas hxc non cftad mor-

tcra , ficuci dc Lazari infirmitatc dc-

uotis fcroribus ciusMarcha: & Ma-
ri^ Chriftus Dominus rcfctipfit,loa.

ii.quia,ncmpc,poft moric,rcdijt itc-

rum mortalis ad vitam:

PRIMI

SVMMARIA;

iTy Roponitur ^uxflio,an ttRamentumfalfym

tempore pejlis ctim niinori numerotejlium

valeat , & communei contrari^ in ea refc

runtur
,
prohtur^f pars contraria , »r iun

verior

.

xQuiA tircahoc^ it iurc regio antiquo (f «a.

w>tintefLamentis^(y codictllisi &numer.y

§. PRIMVS.

X)e tesiamento faSlo tempO'

re pejiis.

<Qi^5r<?>V Iximus fupradctc-

d^^^,^]^, fiamcnio fafto rcm-

j^-J^
tuncvcnit, vtnunc

1 '^Jfi^ porc morcis, oppor-

morcalicacis ccpoie
yt^trtjy ^'^^i^' teftamcntofado

pauca dicanuis, dc vju:» le a Dodori-
bus nrftns phira funt fcrit)ta,& plu-

timum quidcm conctoucifa, contro-

ucr-
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iierfum naqucintcr eos valiic efl:,an

teftamei^um cemporc peftis faduniy

TaleactvQi minorciiiiinero ceftium,

VC vatec iIIud,quod rurc a ruftico

dicum e(Mnxtal*fiQ*iQfra dc ccftam»^

dequo diximusfupra . Quam quai-"

ftioncm lacc cxaininac Rip. in tvid:»

dc pcOcjpriuilcg.prim. vlciin. voliui,

per coc.Boer.deci&on.£i8.pr^ruppo«

noiIIud,4 naro.7.flc commoiiteleaK

renciastaplurimisadiniiiccm nuncd

patas.incerfe coacrarias rcfcrcCraf.

io Iib.rcccpcar. fcntcnc. §. ccflarocn-

cum,qin^'n;. ^4. nu.y. Patccm vcro af-

firmatiuam tcncc Bald.in d.I.fin.nu-

mer.i.vbi Iacedifpucacdebi^laf.e]e

nuiD.)>cum fequenc.& candemBald*

fenccntiam amplc^Hiicur quandateiik

pos eftca)e^u6d mulci ccftes ,
prop'

tcr iny;cns pcricuhim , venfimilicer

habci 1 non pollunt
,
fet]UKur Rip. dJ

priuil prim.num.S. quaDdopcniis eft

niagna,£i: valde faruic in loco,Conar.

' in rubric. de ccftaraeoc. f.oarc. num,
«x.fequuncur pluresalij rclaci k Men
cbac.dc fuccefsion.crear. I ibr. 3 . § it.

niimcr.35.&: in numcro fcqucnci , in

vcrlicul. quid diccndum , vcriorcm

IL reccptiorcm (ibi vidcri hanc fcn~

teia^am ,fcripfic, in cafuquo ^in*
que ccftcs incei!lieteriuiJi||^^

lc qui • duos canc5m calamicofoillo

cemporc fatis c^Tc , cxiftimcnc : fcd

hoc communiccr rcprobari, dicic Pa
rif1.confil.31. coiumn.ancepcnulcim.

volum.^. nuUo modo ccncndum,
Clar«ind^.ceftameoci»in ,qu;ft.

quos reculic Crafl*. d.quxftf .54. ou« 5«

ad (io. ConciHiriam verofcoCenciam

Snqu^ftione propofita ccncnc Fulg.

PauI.Arcc. /\Icx. dc Corn. m d.l.hn.

Alcx. coinfiuiiicm chccns conf. 177.

vifochemace num.8.lib>&. A(|Jucunc

Do>dorcsbaius fcncenti^yCxSplum

AquHtsrnobilis fi£ininar,vxori4S?i^

aorellideHomedxis infignis Medib

\fart, §,ii 141

lancnfis Dodoris,qua:ipcftc pcrcuf-

fa , cum tcftium copiam babcre non
poffeCjfeciCife porcarc c domo in via
publicaj&ibiGoram ccftibusccftaca

cft:(imilis cxemplide ceftamencoco
dico in via publica cepore peftis co.
ra nocario , & fcjJtcm tcftibus longc
cxiftcntib^/li^Cminic Bocr. d.dccifi.

a>8.nu.lo.vbircfecc,Bononiz, ccfta-

coret adfeneftram poficos ceftari, C6«

ftibos infcri&t ftancibus • Denique,
fencenciaiftam, magis cGiniunemfa-
cecur Clar. qui aliosrefcrcciufdeni

auchorcs d.§.ceftamcntum quxft. 56.

num.5. fcquicur , & communiore di-

cic Lud.Molin.de'iuft.com.i.crad. im

difpuc.t&7.cpl.5o8.vbi in qusftiooo
ifta trcs opinioncs rcculic*&hanc,co

maniore,8; vcriore 6bi videri,(Grip'

fic.Clar.vcro Bal.fencccia? magis ad-

ha:rcc modo concurrac duo, Iciiicec»

quod ipfc ^cftacor tej>ore ccftauicci

a;grocaccc morbo peftis>deindc,qu6d

peftiiefleccalisif c veroiimilicer,ma«

ior copia ceftium haberi,noo poliet,

idem ance eum,6oer.in d.dccif. izS,
nu.ii. eandcm fcntcntiam fequicur

Gamanofter decif.8i.nu. 2. Addu;,c

aiij,qu6d,qui rcmancc in ciuitacc pc
ftilentifReipoblicfi8c inlirmoru cau
U, adinftar milicis in acie vcrfanth»

cum duobtts ccftibus ceftaripotcriir*

quoniaro,vc milices armatc *"|[.tftjri.

pro Rcpublica militant in bcllo ho-

minu, ficiIli,proKcpubIsca miJnac

in bcUo Dci : de quo pcr Rjp. in d*

pl^^ifl^d fi.in vecf. illud auc^ fi:fas,

& itt priuil.£. nu.i^. vique ad fin.pri

uilcgij illius«

£ft icaquc ardtja dontrouernini
inist]u.Tftio,in qna.ccfiBaldiopinio,

xquior,fic humaiiJor fir, poflcrior ca-

mcn fententia ,£c auchoricate & iux

.^repot:or vidccur:qudd eoimrufti-

cis hommibus,rureajgencibus,pri«

«ilcgiodacum fpecialicer fotcin di«
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CtsL I.fina?.ada1ios,alia dc caufa,ino'

pia ceftiuni laborantcs , tcmcii ex-

teodi Don 4cbec : ^r«rercim qvAd

ecfi alils » fufficteiicittin teftiuni ia-

cttlus Don fldficttiott ide6 mtkgis»

cum minori numcro rcftium teltari

pcrmittiturJ.conficiuntur.§.codicil-

li.fF.de iur. codicil.^flt licct obpcfti-

lcDciae caCuSiaiiquid de alijs roleooi-

utibus,ab ln]per.refflictacttr,non cap

neD dcDttnieto teftium , quidquani

decrahiturJ.carus,iofra de ceftamen.

przterquam ,
qu6d priuilcgiumillud

d.l.fi. non folum ob inopiam tcftiu ,

fedctiaob ruflicorum iimplicitatcm

datum fuic , vt conftac cx iiccra ccxc.

vbi Ban.aotauic,8f poft eumreJiqui»

priuilcgiuoide quoibi dacum^iffe
lufticisccftancibus . Dcnique.fidDi

rurc tcftanci, vbi teftiupi faculcas,ex

qualitatt locihabcri nullo modopof
(ec,non idco magis dc ordinarialo-

leonicace quidquam rciaxatur, iuxca

coDiauiDemienceDtiam Bac&ft: alio-

lum in d.l*fiD. quam fapr.cecolimtts.

a.part.§.2.quanc6 magisparcendum
non cric ciui, in ciuicate ipfa ceftan-

ci,quantumcunquc,carualiqiio,incc-

ger numcrus ccftium inucniri non
pofsii.' Vndc, cumnec rationc loci,

nec racionc pofiiifar, cale priuilcgiu

adapeaci po(sii;ciiMMis.ceft^

ciuicatc »4^^ dira lues peftis inua-

'fic,vidctur,qu6d illorumtcftamcca

,

pr^di^ac lcgis,in rufticis, & rurt tc-

ftantibus loquentis.argumcntofufti.

ncri nullo modo pofsmc,iuxca poftc •

riocemfeDCeociain«^uam& Bart.ve-

rtorem iure (eoficflicec cumtin cotir

crariam fcotcntiam induceretcdcen*^

dac Gan^a in d. Jecif.Si.num. z.pro-

tit ctia alij contcndcrunr, intcr quos
cft Rip.m d.priuilcg.i.num.3. vcrnc.

moucnturinprimis,fcd vc idcm fa-

cecur Dum.c cirtfaprinc.^ plenfq^ue
*

inli^nc,quamdicimtts»(eiiwocia cica

X cur ) Barcol.ioquam,in l.vnica. &dc
• boD.pofT. ex teftam. milic. adaecceDi^

ibi,boaum eflb pcooideri , vc ylut^
voluocaces,tempore pcftis,6tiamn6

foleoniccr ordioacz valcrcnc.

PofTct fane contraria fcntenciacx

Ord.noftr.i antiqua apud nos proba-

ri,cum cnim fecundum anciqua Oi-
dio. ]ib.4.ciiul.7 6. §.final .pro minori
Dumeroteftiom , qoi »10 termiDisde

quibus ibi, fufificic in tcftamcocis ,SC

codicillis, qualicas ceftacorisooo (ic

infpicicnda , rufticus ne,an ciuis fir,

fcd dcmum loci ipiius qualitas,ao la

lis iic,cuiuspopuIus,fuificicotium te

ftiumcopiam cxhibcrccomodcnon
pofsic , roaDifeftttffl fit • io ip(a rc^x
OrdiDacioois difpoficiooe , aque 06-
prebeDdi celUmeDCttm , in ciuitace ,

auc oppido
,
tcmporcpcftisfaftum,

quandopropter huius mali metum,
& imraincns pcriculum ,Icgitimus

alia&numcrus ccftium facilcUaberi

noD poceft^ ac rttrale ceftamcDCttm $

neceDim verba Jegismagis de vno
qttsUndc altcro tC&meDCo loqttun*

tur,a*qualia funt vtriquc & gcncra-

lia , ncc pro n^inori numcio tcftium

quidquam aliud rcquirunt, quam,ia
loci [^opulo lcgitimum numcrumia
^ueDirifciciI6>aoD polfe: Qu6 fit,vcfi

ciuicas , ali&s pleoa populo , propcec

malum graflaotis pcftis
, folafedeac,

rcftamcncum , tribus ccftibus , in ea,

tunc ccmpoiisfadum.iurc ilio rcgic,

lcgicimc v.ilcrcc , & icactnct Gania

dccif.2.io.num.i.&;dccif.8i. num. h-

naLqtto loco,id tradidtt pcr argume
Cttm & rationcm di€tx Jegis regiar,

c iim,fecundi^m ipfins liceram, id ecia

affirmari pofsct.vcricnim tcftamcn-

lumfa^lum cfl'e,apparct,in loco rari

populi,fcu paruijin quo, inquam, or-

dmarius tcftium numerusbabcrifa-

cilo non pofsic,qaudfolum,]IcgcilIa

aociqua rcquircbacttr pro validiuce

teflta*

Digitized by Google



ccftamenti minus rolennis,non habi cilc pofsic/enc is nunierus,cum acei^

to tcfyc€ta ad perronam uftanciSyU
gasneefleCtaD fiaplex: vrbanas >aa

oioncanus : ncc etiam ad loci nobik-

UCem«fi,videJicct,inciuicace , aucin

vico ruftico fiftum tcftamentum

cflct, rolutn namquc illud vnum nc-

ccflTarium crat,quod, lex rcgia tci; ad

monuit in d.§»final. Denique hoiiis

tcftamenci caitGi« fimilis apparebat il

liKiuam fupra a.part.§.a.nocauimus

circa ceftamentum , in oppido faftu,

quod,c{im aliisiufto oppidanorum

numcroconftct, ccrto tamcn anni

tcmporc,piopccr acris vitium , &fo-

Jitcrum cunc morborum pericula,

ab incolis dcfericur, ali6 incerim mi
grancibtts*

Quanuis aucem d. Ordinabl an-

tiqua, hodic, quod ad ccfta ncnta at-

<tmcc, t\on fic in vlu, quu in noua le-

gum compilacionc praccrmifla cft,

(upradida tamen obfciuatio,ocio(a

noD roaoet|dun pofsit adapcari codi

cillis in locopeftiJcnci fadis, io quir

bttsOrd.noQa loquicur Iib^.citu.8d* •

§.pcnultim. minori numero ccftmra

pro illis conrcnta.cnbus, inquam, in

cifdcm ccrminis, quibus Ordin.anci-

qua,in ccftamcotiS) & codicillis lo*

3ucbacor ,vcad alia notauimus fup.

•a.part.|i.

Efttamcn aducrtcndum,qu6dcem
" porciuualcfccntispcftis,non icaftri-

cumgcnte afflifl^a agcnduni cft

vc.ctfi oppidum miferum , non adc6

habicacoribusfuis iitdcftituiu , quin

k manentibos » quioque aot fex te«

fies (
qui>lege tegia alii$,pro nume-

tdcon pKto rrquimntor) bonis ccm
poribus ,

facillimonegocio pracftarc

pofsit ,dcberec omnmo integer nu-
mcrusadhibcripco valorc tcftamcn

ti,fcu codicillimamadhoc vi cogno

fc icor , an petfc^numero ccftium

,

i>Ppidanoniffl numenis fupereflefii*

batemporis qualitate pcnfandus,fa~

ciUnamque multocies cric aere fala

bri,ficant&minoppido fcx innenian
Cur,eos omnes intcrcfle teftamento

,

cum camcn,acrc peftilenci,non ita fa

cilc litjiuio ,aliquadodjfticillimum,

c icxaginca , aut cciam c fcxccncis,

fex adbiberi ,pr«fcrtim fl contagiofo

illo motbo,ccftator ^grotaret , clini
' tttoc ?eteifi:auam quoqoc gtaciasra-"

. faflt

.

Conftat itaquecx prJBdiftis, qux-
ftioncm dc ccftamenco fafto icmpo-
repcftis,fecundum lcgcm rcgiaman
ciquam (|ecermiiiari,qu2 decermina

tio in oodicillis hodie obcincbiCi id^

qo kn6 pet ampliacionem tegis , aoc
argumentum,de ]ocoadtcmpus,&*
dum,fcd pcr ipfa lcgis vcrba. Secun-

diim qu^, pr^tata luris quxftio,& iu«

re communi plurimum controucr-

fa,e6 iam pcrdu^cft, vt in hoc reg-

no,noncam iorisqoam h&i qostftio

apparcret. VeJit tamen Domious
Deus nofter , \t iam deinccps tatem
quarftioncm dc fafto agitari nccin

hoc regno,ncc apud vlla Chriftiano-

rum ttibunalia,audiamus vnqui,uec

nos,nec pofterinoftii.

S E C V N D I

ET YLTIMI

SVMMAKIA.

I '^Art9liy& emimb fiHttmld Mui*
«*"'riir,^M tradttum tnyingrefarBm rdU
gionem pofe teildripr4termifd Sirtt fpmu
nisfoUnnitate.

X Aiducitur glofitdoilrina &intclleauiad

"
3 rrdiatr «fawniv commmitmjngrefiurm

nlipmmwwffft tifari HtJ^ut ordtM,.

4 fiM
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'L,t,CdeSacrQfanSl.Eceief

ria iutis folcnnitJtcJittcUtClo cexJnAutb»

de monacb.^Mlud quoque^coUatA,

4 JHttj4mm»mfiSiim4aiutdigioitts ht"

gnfrmt M fw nikl mnm^trio tdiShm

Jidtjflaiile mantat profefiiontfecutal

^ Communisfententia rifcrtur^qna babetjj^'

rehi fcriptos inttjlumento tllius,qui fuie

ingrejftis reiioioncm cjpuccm bonorum, non

fore admi$tendos ^ ^uandiu moiutcbus i^fe

wiuit»

Jiutrskt ctmmmum ftthMtr , ftoftfsim

fttMts,Mm hittJSutm UMifi^fdht
iu ttasmtato rtMdfai^, wtc ftfi «Mw^i
it ntonacbo reuocdri.

^ Monacbum,pro mortuo baberi^ quomodhfit

intelligtndum , diddraiur dd vtilts iuris

qU4ttitoHttt

8 A» fmtiht tnoHdftrium ingreftis ,m
froftfsii , filififidtim Itgkimd MMf^
& econtrk,

y Vfufruduarij profefsione nonfimtur vfusfnt

flus
, fcd interim quandiu viuit monacbui ,

mon4{f(erium fruilus lucratur : if quiddt

fruHibus maioratu
s ,

feudi ,
(/r emphjfteufist

fofiejfore effedo monacboi

10 An ingrefio reiigiontm pdrtnUtKtiilffm*

tw tfmfrM^iusyquem ipftbMot in Mt
dduentitys filiontmi

11 SiiimaMiftmhio prohatur tradentii,ff»m

fruilum parentis in bonis fiiif^Xtinpd ftr
rcli^ionif itK^rcfum.

An vfksjructus nttone patri^ potejlatis

qu^cfuus^extinSa patria poteHate duret, &
imtlli^J.fi,C.ddSJCTtttni.&i.fn.C

tommmijtfkccefi

'5 -^fignatur intellefius ad regiam PortU"

gallide Ordin.lib.i.titul.(;y.§.6. ad fin.tn

antiquis,& in mfMb,i.titul, Z7,§.it,
.

ddfin,

'4 ^fsigifatur ratio ad commuiiem fententia

^dieitjmortuofilio,TfumfruSam parea'

tttdMmtti & nilit timttdtio ad d, com-

f^ TrMlitMrjntmdcbattt pdrentis,pdtridmf»
ttOdttm ctfiatfi idcire^no» dtffdijtn0«

fruSum in bonis aduentitijt,

2 C Refpondetur ad l.ciim oportet.^ciim ai',

temjC.do bon.qu4t liber^uatenus filut a pd*

tridfotoSdtt por MMnripinaiNM tihtrdtoi

nmmttt fencs patrem dMdiM fttti^m^
dtts^qutm babebat,

17 JttUlligitur Ord. lib. 4-mir/.97.§,i^^

ponderatur pro Siliman .Jententia.

iS Lex ^qu^meminit alicuiuscafus , rationo
'

frtquauioris vfus,ftr toc nou fifa eft , alios

mKlndttt»

19 TfdditBremeottmmdjftrflBttnoiUfU

tMm'^f4mmfot^dttm in eo exti^gm s flf

contra omnes tradituriextingui^tm kuM
regio Portugalli£,vfumfruihim,ptmfdtir,

babebat in bonts aduentitijt,

&0 Probaturpracedens opinio ,de iureregio

fonugdll. fa^o argumtnto de matrimonio

tdndli^d fpiritndlo : & dmplidtitr regid
'

OrdJtb.4Mt,97, f,t9,

Zl Trdditnr CoMcilijTrid,decreto',fif,if„

deregularib.c.i6. non irritari teflaments

alidsfoltnniterfaita, oh pr^termifam folen

nitatem qux ibi exigitur in rentttttldtioitt''

bus^(f obligattonibus.

Z2' JnfrMi&mM dtcrotmn etiamprocedat i

«

rommtidtionibnt& oHigdtioMihsfdSit mi
ttingtefsum religionis

, qnmido fktmri »-.

grtfut diumofadd futritai tt fMhd li rt-

tim<e voluntatis a^ibus, tam dHtt, fodm
pofi itigrejfum celebratis, MMMqMdm froCl*

ddtjtradttur num.t},

§. SECVNDVS
ET VLTIM VS.

De uUamento ingredientis mo-
najierium»

.

M^C^ nacuralis morcis , &

(5 rcjfupra diximusmuc

2^ C35i^ confcqucnscft, vtdi-w '"'jWS caaauj deieftamcmo
illius I qoi teftatui in aAu moncndi

Digilized by Googl^



'ciuilitcr^pcr in2reflum,puta,re]igio

iiis)in quo,a ceiiance raciuric dc qua
in iIIo,dicendum crit,nulJa luris cr-

dinaiijiolennitatc cxempuim fore»

quia pta:di^a ratio,qu^ cd in iIlo>

qui teilatut in tStu moncndi naturo.

liccr,cenrac in iflo.ccn Barc.hic coi.9.

tcriic.fecund6 qua.To,c6crariu fcrip-

fcrir,per ccxr.m Auth. de monach. §.

ilhid quoque.coll.i. vbi liccntia da-

tur ei ,qui in mon;i(lcrium introire,

voluerit,antcquam ingrcdiatur,fuis

vci, quo volueric modo : qux verba y

nihi) opcrari,aic Bart.fi pcrea , iuris

folCnnitatesnon incclligcrcntur rc-

mi(l.£,acque idcodcbcnt, hunc cife-

fium opcranj pr^fercim , cum fic a- -

lia$,(itnilia vcrba intcrprctcncur,qui

bus, conccditur miiicibus libcrafa-

cultas tcHiandiquo modo voluerint,

hcc cft
,
abfque ordinaria legum fo-

lcnnitacc.l.i.cuin alijs. fV.de militar.

tcdamcnc.

Quocciam cxemplo cradicBarr,

iii Auchcnc.fi qua mblier , num.y.ad
fin. infr. hoc cicul. quod, fi monaftc-

nuni ingrcdi voIcns,&: cogitans.ftliu

pt;cccrcac , aut Hne caufa cxharredct,

ccllamcntum flon rumpctur pioptcr

hoc,lcd capient 6lij legitia^.am vigO'

re 6i6t, Auth. (1 qua mulier
, qux cft

canonizata, m cap.fi qna mulicr. 19.

q.fin.& prardiilam fcntcntiam mul-
cura commcndac laf. in d.Auchcnt.fi

qua muiictjnum.zi.vbi Dodorcsfe
quirtcftacur , & auream limitattone

dicit, ad Auth. non licet.C.dc libcr.

prxter.quam ctiam,mulcum fibi pla-

ccre, fcnpiit Abb. in c. in prafcntia,

colum.19. num.4j. de ptobacion. &
deniquc , prxdirtani Barc. fcnrcntia,

communcm circ, & idconon cflc ab

ca rcccwicndum in iudicando , ccila-

tur Dcc.confll.ji.num.^.i.part.quod

eciam dixic iul.CIar.lib.j.rcccpt.f n
tcnc.§.te(laniencum .q.2.8. num.£.^

quanuis Dec.m Auth.ingrcfsi,num.
lo.infr.iilo titul.&: latiusind.cap.in

pra;fcntia,num.6o.poftSalyc. in di-

Autii.fi qua u^ulicr
, coIumn.9.&

Roman.coni i}7. Barcoli fcnccnci.t

rcprcbcc,t]uia,cifi prahna vctba,libc

rani diiponcndi taculcatcm impor-
ccnc, hoc lanicn incclligicur ftcundu
luris ordincm, argumcnto l.fi quan-
do,in princip.C.dc inoffictcftamcn.

t Aducrtcndum quidcm crit ,qu6d
glofla.i.in d.l.fi quando, fingularitcr

eum tcxt.intcJligic in principiscon-

cc[sionc taCisL ci,qui alihs, dc iurc c6
niuni ccftari non potcrat:n.i in iftius

pcriona, libcra tcftandifacultas non
opcrabitur,vt fine rolcnnitate tcftati

pofsit: ciim facis
,
fupctque ficfailio-

ncm icftamcnci opcrari; Si ver6,libo

ra ccftandi faculcas ci cocedatur, qut
alias tcftari potcrac, cunc, ccja folcn-

nicas.ccmifla inceliigetur,nc aiias ni
hil opcretur conctfsio,contra vulga-

rium icgum dccifioncs'Q^am g^offq

doftrinam fequitur ibi Bartol.& hic,

column. 11.nu. 5 4.vcrficul. fed contra
pra;difta,&: pro rcgula tradit laf hic

in i.lcCt.coiumn.6.num.io. vbi prx-
fatam glofl^am

,
magiitralcm ajpci-

lac,&: quandam iimicacioncm, quam
ad cam cradidcrat hic Bart. d.nu.y^,

mullum comn.cndat, non tan cn fc-

quicur . luxta quam gloflo: do^nna
apparct vcra ftntcntia Bartoli in ca
fu,dcquo lcquimur,cum conftcr, in-

grcflurum rcligu ncm poflc tcftari

;

antcquan» ingrcdiacur, ficuc alias yo
tcrat :atquc icacumhuic libcra t.i,

cuitas tcllandi conccdatur ab Impc-
racore in d.§.illud quocjuc, in princ.

pcr ca \icihA'Dccernmus^ &:c. li niiium

bahtre,fuisvti,quo volucrit modo: nc nihrl

opcrcrur concc{sio,icnufljc loitnni-

taccs vidcntur

.

3 Sed profc616,contrariam fcntcn-

nam , uihiiominus vciiorcarbitror,

fequcns



£/. I. C. deSanoJanct, Bcclef.

fcquens 1loman.Salyc.& Dcc.in di-

€ta. Autlicnc.ingrcfsj.uumcr.io. &: in

d.c.in pr.Tfcncia.num.eo. qui rcrpon

dcCjprxfaca verUa , (
quovoluerit modo )

fuiilc prolaca ad oilcndcndum ,in-

grcrtum mcnaftcf lum, non poffc te-

ftan/cd ancc ingrclTum poUc liberc:

ingrcflum au.tcni, quoad prarfciis in-

Aitucum,incclligc & profcdum. Cui
folucioni/i illa adhuc prarmiir^ rcgu

]s difhculcaccm no cxacic difloluit

,

addendum crit, pcr di6ia vcrba,f/M«

ftt^^uovolneric mcJojhocllgnificari, mo
nafterium,ucmpc,mgrcdivojenccm,

in quaslibcc caulas polfc ccftari, ncc

tcneri,in ccftamcntofuo parce mo-
naftcrio darerliccc alias,monaftcriu,

loco filij habcri, cradatur in Authcn.

xiifi rogaci.C.ad S. C. Tiebell. & in

corporc vndclumicur, & in d.cap.in

prxfcncia) 8^ vcrobique cradunc Scri

bcntcs,& laCin d. Authcn. fi qua mu
Jicr,infra hoc cicul.dc qua rc late pcr

Francifc.dc Caldas dc nominat. cm-
phyteuc.qua:ft.6.num.io.Valafc.con-

lulr.i^.nijm.final. toni.i. Couar.lib.

l.variar.rcfoi.c.i9.num.^. Didac.Spi

no in Specul.tcftamcnc.glof IX. prin

cip.num.*7.cuin fcqucnci ,& Boct.

Epono in c.i. nu.ij.cumlcqucnt.de

tcftamcnc.quafi in hoc confiftac libc-

IX voluncacis dcclaratio , dc qua in

d.§.illud quoquc: qu6d,(ac cft.cavcr

ba opcrari:non vcro in leguni folen-

nicatis rcIaxacione:dc qua,crcdcndu

non eft , fuifle locucum Romanum
Principcm,quando vcrba,aIio fcnfu,

& c.ftcftu poUuncaccipi.iuxca d. 1. fi

quando,cum glofia ibi^em: 6c dcni-

quc vltra Roman. Salyc- Sc Dcc.aa-

tca citacos, hanc ctiam lcnccnciam

aduersiij communcm , in pur.i^o iu-

ris vcriorcm cfTc, vidcturfcnfilTc lul.

Clar.in d.qua'ft.i3. nuunt.

4 Sccundum quam intcrprecationc

adccxc. in d.Auch. dc monach. §.il-

]ud quoque, planc rcfoluicur diffici.

lisalioquin, & apud vcriufquc iuris

Scribcccs plurimu concroucrfa qux
ftio de tcftamcnto illius , qui poft il-

lud fa6tum ingrcditur religioncm

an,fcilicet,fecuta profcfsionc tumpa
tur,fi nihil,in eo,monaftcrio exccc rc

JidumfQuocidiana quarftio cft.& fro

.

qucns,quam lacc craiAant glofia U
Scribentcs in d. Authcnt. fi qua au-
licr , & Caoonifta; in d.c.in prasfen-

tia: in qua.alij,tcftamentum rumpi,

dicunt,quafiagnacione pofthumi : a-

iij, quafi capitts diminucionc, irricu

ficri:aiij vcr6,firmum permancrc,in*

diftinde exiftimant: atquc ita in va-

riasparccs fcinducur Dod«circa prae

fenccmarciculum, vt fic in co,com-
muncs , inter fe difsidcnccs rcfcranc

Couar.inc.2. num.5. tcftam. Co«
ftain c.fi pacer.i.parc.vctb. ccftacore

inortuo,num.8. U lo.codcm tit.lib.

^.Clar.in d.§, ccftamentum , quzft.

ftS.num.^.Mich.Crafi'. in lib. reccpt.

fentent.§.ccftamcncu m,qu^ft. 34 nu.

x.Caldas d.qua:ft.'6^. nuiner. 8.& lo.

Valafc.dc parcicionib.c.i^. num.17.
£c candem magis obcinuic inccrora-

ncs diftinftio Bar.& quorunda Anti
quiorum,quos ipfe retulic in di^a
Auch.fi qua mulier,num.7.vcrfic.vn

de alij.aficrentium, qu6d,fi qui fccic

ccftamcntum , de ingreilu rcligionis

tunc ccmporis cogicauic,(,quod m du
biojiudicis arbiirio rclinquunc om-
nes.difccfncndum cx inccruallo xcm
pons ceftamcnci ad ccmpus ingrcf-

ius rcligionis.ccftc Couar.in d. nu.y.

ancc fin.jftabilc manc.icccftatocis lu

dicium,iuxca d.Authcn.dc raonach.

§.illudqucquc,in princip.collatto.i.

Si vcr6 no cogiiauic, rumpacur cefta-

mcncum canquam pcr contraria vo-
luntatcm fquam colligunt cxobla-
lionc , qua , ingrcfsi monaftcria , fc,

iuaquc Dcodcdicanc) iuitaJ.fanci»

mus.



Quart,

$BnuC»d» teftaincnc.& poft Vigl.ia

princip.num 3. inftir. quib. mod.tc-

flam.infirm. hanc didinitioncm ma
gis comriiunucr rccipi, tacccur Co*

uar.in daium.5.Iicec alii magis pro*

boc ibidem:K eandem Bartol.diftin»

ftjoacni,frequcncius c(^c reccpcam,

teftatur Mich. Crad*. in d. c)ua:ft.)4.

num.^.Ncc ca difpliccc Coftar, com-
muncm cx alijs alFcrcnti , in d.vcib.

tcddtorc morcuo,uuni.io. quamfe«
quicur Vala(c.d.cap.l6.nnQl«X7* vbi

eciam commuoem jcradit, lati defeo

dk I>ec.ind.c*xn pr^fencia *xinm.6t«

difplicectameh Abb. ibt numcr. $t.

pcft Anton.dc Bu<rio ibidc,& Vigl.

vbi fupra num.fin.cxiftiir.antibus,n6

iUmpi icftanicntum pcr nionaftciij

iDgrcftum.ccfi dc cotcftacornpQCO^;:

|H»ffec w Nc£ ^aisilii (cmeQtiam iH'

liliKSyfii pioblC d.|.fancimus , quami
mcliiispro contraria addncic Abb<
\bi fup.qiijm ctiam fcquitar MoUn.
lib.i.dc 1 Iilpan.pnmoi^cn. c.9.num#-

*i4. Ik noiiiisime Bocc. Epo pruna-*

rius apud Duacenos Pontificij lurii

ptoi:efibr,incLc.x.de ccftam. nii«ii»

candem fenteotiam probac:S>c veram
rcfoluic num.i4,antc Hn. vbi nuncu'
pacim rcijcit aliam

,
quim probauic

Couar.Pro qua fcnccncia rcdc indu-

cicur tcxc. in Auch. Nunc auccni. C«
de epifcop. tc clericis. ibi. CtM wMtM»

cbm ,fiiS»$ eiiMc iffifius res omnu §btn*

lijfe mvMftemjridttur,fifnus ttnaiu3ii& fHt»

Quicltcancniz.uus m di^. capicul.

fi qua milUer.^auncauccm.i<^. qus'
ftiiin.fin.

ij vci6omncs,qui aBarcoIi fcnccn

tia rdtcireiunt , iazm limicanc in ca-

(uiqtt(i»monacbosnominacim U. cx-

prefs^ bonafua obculic monaftecioy

ccmporc mgrcirus,vt fic tunc ,hirc»

dcfcitpcocxclufo pcrrtruMi alicna-

cioncm, riicccd.iC monaflcriu ,
atquc

ita iiaicuium^ CQmmunciu fcDCcn-

fart, ^.u 144
ciamintelHglcetSam Ctar us. d.quis'-

ftion.i8.nuiu. 4. quodfcquitur Cal-
das.d.quxft.6.num.(8. alicgans tcxr.'

in l,pcnult.§.fin. ft'. dc bonor. polTcfl'.

fccund.cab. Scdniagistacic,quid ca->

lis oblacio ecclefia! fada ^quipol lcc

reali tradicioni bonorami ex eaqu^
compecit a6):io rcalis monaftcrio, cx
I.fin.infra,hoc noftrocicul. porr6 ca
ualeic omnium bonorum, non folu

pcxfcnciumi fed &: fucurotum , pro-

bacpoft ahos Didac. Spino in dida
glottlit.nomer.4$.ficuti gcneraliter

traditum eft, ulem donitioilfliiswiv

lere ad ptas caufas, vt per TiraquelU'

dc priuilcg*pia?cauf. priuilcg.ioo.8c

communcmcradunc Gomcf.in 1.69.

Taur.num.fin.Couar.in rubr. dc cc-

fiaiiient.r.part.nu. 5.adfin* luJ.CIar.

)ib.4.tecc!pt.fencent.§.doQatio, qu««-

fti6n.10.num.15. Spinoin d.giof.t2..

iiuin«4(.& in glof il. numer.)b« vbii^

tanquani dc maccria loquencem , ci<

Cacl.64.Taur. & in eandcm fcnccn-

ciam citac Gomcf.in J.3j/faur.oum*

t6.8evtrumquc pecerrorcm, nam de
materiacft l«i(9*Taur, U ibiin nurn*

fin.hancopinionem,cominuncm di-
cic Gomcf.qui in loco a Jjpino allcga

toagic dc don ationc omnium bono-
runi pra:fcnCium iS: futurc ium , fac>a

cx caufa docis oncroia , U valcic, rc-
' foluit,cfie-communemfcntentiam

,

quam requicar Molio. d. Ifb.i. c. to«

Qum. t7« qucm cciam non beiiecic4-

nit Spin.vbi fup.qua{i,in numcro ii.

pr<i'aljc^aci capicis,pr a didlam fcncc-

tiam tcnucric in donacionc -fada pio

loGo: vbi dc hac rc nullum vccbum
fcripilic Molio. fed 6c Uccium innu.
a.5.-viciose idcm DtiClor allcgauic,

fiue cnim voluic , cum allcjjare in d.

c.in pici f ntia, dc prc ^ar. fuc iu l.fi.

C.dc pac. C vcrobiquc cnnn dcqix^*

ftionc a<Mt,ctfinuliibi ianumcr.25.)

debuic ai.ci/arcia d« c. inprefencia*

•fiib
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L.t.C.dtSdcrofantl.Ecclef. .

fub n«m.5.vcl in d.l.fin. fub nu.5..i? operari t">t^'' '^^^f^t^:^
his enim locis ,

pixtii^^aan lcntcnua;

conimuncmeflc,tcftaiur,&c6tratia

quorundam ccicaa,dicit, ab caaoa

clTcrcccdendum.

Vbicunquc autem tcftamcntum

vakt, traduntcommunitcr Do£to-

tcs,(criptosin tcftamctojinvita mo-

nachi non fore admittcndos, fcdmo

naftcrium dcbcrc, interimbcna pof-

fidcre.pcr l.Statius Florus.§.Corne-

lio Fclici. fF. de lur. fifc. quod vtiquc

intclligunt ,
quando monachus pro-

fclluseft iclrgioncmcapacembono-

rum in communi,nam fi incapacciu

profeflus fuit(vi cft religio lanai Fri

ci(ci,clcm.cxiui dc paradifo,dc vcr-

bor.fignific.jftatim,mquiunt,protcf-

fionc lccuta,bona haercditaria ad m-
ftitutos pettincbunt:quam fcntcntia

icnct Bar. ind. Auth. (i quamulicr,

num.io,infraho<rtitul.& ex aliqui-

bus comuncm tradit,& fequitur Co-

uar.ind.c.i,num.6.dc tcftam, Cofta

xn d.i.par. c.fi pater, vcrb.tcftatoro

mottuo, num.^. & 7. Craflusin d.§.

tcftamcntum,qu?ft.54-numcr.ctiam

7.fcquitur, ac ita omnes vno orc fcn

tire,tcftatur Boet.Epo ind.c.iJiura.

i^.dctcftam*

Qnx tamen communis ^eius pace

^ dixcrim; mihi non vidctur fccura ,

qui,vciiuscxiftimo,pra:Jia:adiain.

aionefcclufa,fempcr,profcfsione fc-

cuta , ftatim dicm ha?rcditatis vcni-

rc: quam cnim intcr proffatos cafus

,

capacis,& incapacis rchgionis/Jiftc-

rcntix rationcmDcaorcs afsignarc,

poflcnr» nifiquodcrga boaoium ca-

paccm prarfumatur cflc voluntas pro

fircntis,pro tcmporc vita: fux? fic fa-

nc tuc« concedcntesjjpfam profcfsio

ncm yitaz trionaftic?, m fcfumptam,

quoad rcftamcuti confirmationcm,

naturali morti^quipoll^rc , eam ta-

nicn aliquando Imac cffeftumncn

accidcns,ncmpe, propter ahquacon

traria: voluntatis coicfturam , quam
crgareligioncmcapaccm,roagis qui

cigahircdcs. & lcgatarios,pro in-

ictufurio mcdij temporis colligunc

in pra:fcnti,nc dicam , introducunt

:

nam,vndccolligant,non vidco ; Etc-

nim.qui monaftcrio nominatim pr«

tulit alios in vniucrfa fucccfsionc bo

norum,nimis violcntcr crcditur.cif-

<lcm quoad fiuftus corundcm bono-

rum, monaftcrium prxtuliffc , cuius

nullibi mcminit in difpoCtionc fua.

Vndc,cum etiam profruftibus mc-

dij tcmporis,fit vohjntatis conieau-

ra,magis in bzredes, quam monaftc-

tium procliuis,pcrindc habcri dtbct,

flc fi cxprefsim in tcftamcnto fuo c;|

ucrit tcftator, vcllc fc, h^rcdcm fuu,

ftatim poft rcligioni? ingrcirum , U
profcfsioncm,bona fua accipcrc,cif-

que vti,& frui:quo cafu,exclufo mo-

naftcrio , fUtim hxredcs forc admit

tendos,& fccundiim hanc dcclara-

tioncm,communcm fcnicntiam cflc

intclligcndam,tradit Imol.in l.i.nu,

14. ff. de tcftamcn. tudouic. Gozad.

ccnlil.4i.num.ii.& 17. Rubcus.cof.

i55.num,4.cum fequcnti,Couarr.in

d.c.r nuro.S.in fin.de tcftam.Caldai

in di^aquaftion. 6. dc nomin. cm-

phyt.numcr.ip.& ita Scnatus noftcr

nuper ludicauit m tcftamcntoMcna

chijDomioicani ordmis,in quo.tcfta

tor ipfc voluntatcm fuam eflc.dccla-

rauit,vt bona, dc quibus diffoncbat,

ftatim profcfsionc fccura , vocatis

prarftarcntur.

Quod , fi bona intcrim id rtona-

ftcrium pcrtincrc,dicant,nontaroho

roinis voluntntcquam iuris potcfta-

tc,quo traditum cft, ingrcffos mona-

ftcria,omniafuafecumfcrrc ,atquo

ita quandiu viuit monachus,ciusbo-

nis monaftcriumfrut,cxclufb hxrc-

dc^
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de^fcicum , liaque , ic intam iatU

xioma eftfbominis viuencis non efTe

lueredicacem:Iu€ ccrci racione , fi ea

iirniancprxdictuni diftinftionisfux

inembrum pco rcligione capaccal*

cerum,quod de rcligioneincnpacc

cft,omnmo infirmanc : ciim enim 2C

illic viuac monacbus, <^qu6 conchidi

cor,Bec incecim ^flb dici^illius haut

dicacem ciTe , acque ica cicolo ralccia

hzredicarionon poflc (cripcura hacrc

dem,bona tcftacoris inicrim pofsidc-

rCjCuiusreijipfi vnanimi colcnfupar

Cem afHrmacmam pcobauerunc.

Prsccfea , ottllo lure poceft confi-

detaii,qu^d in vno poft fadlam pro-

lc&tonem momenco,vfus£rudus bo-

Borum , iproprictacc (cgrcgctur , vc

compctat harcdi lus in proprictacc,

inonaftcriOjin vfum^ructum, viucn-

tc monacho : quod, Q propciecas -ho^

Bocum plena manec, vel iuctanfita

tiM>nacho in rcrlptos bcrcfdes > vel in

tnonan:crium, (ip(ius,namque, nullo

modotdc poteftjiuxca rcgulaj& vo-

ti ob!igatloncm,&f probatte|.in Au-'

chcnc.mgrcfsiiin fin.infra hoc citul.^

fi in h^rcdcs, non pocetir, illis inut«

tis» monafterittm,intctim froctus lu*

Ctari, & pari ratibne , d in roonafte*

lium,ab ec inuico harrcdcsnunquam

bona aufcrrc potcrunr, & fic.ncc mo '

nacho dicm hincto capicnc, contra

corjndem Doccorum concors pU-
cicuffl. * '

* Non addo, quod fi mors nacaralit

Ipeccetut pco ceftamentt confirma-

lionc,ccftamcntam, irricum ciTc vi-

dcntur, quia vcroque tcmporc , cefta-

mcnci.rnliccc, facci , &r mcrtis', non

fucric m ccftacorecapacitasteftandi,

vcpotc,quiinaTtetia$poteftatem fe

dederit.iuxu 1. fi qnis filio exhxreda

to. §.ircicum.ft*. dc iniuft. rup»trrico*

quc fact.tcftamcn. 1. 1. §. cxigic pra:-

tor*Lpenulc§»ceftamenco fac(o.£de

• '45
•

bonor.po(refllfecond.cabul.$ non ca«

men , in fin. inft.quib.mo\].ceft.mfirJ

quia de factU tefponderi poflct cttm
glolliT doctrinain d.§.exigic prarcor.

ftatus mutationcm in mclius /ficuti

coiicingu ingrcflb nionaftcriu m,non
obcfld ccftamcnco ,ancca rice facco,

vc io dicc, 1. fi qois filto eiduetedaco,.

f.final.

Scdexprfcedentibus, communis
tradiiio, mulrufufpccta videtur.quj
minimciuuanc , dicta l.Statius Flo-
ius.§.Cornclio Fclici.ft.dc iur.fifc.8C

dicta Authcnc. fi quamulier, infira

l|octituI. quornm iuriom dccifio o-i

lia rationcproccdic,quam pcftmo^
dum cxplicabimus : & quod actinet
adprxfcntcm articulum ,cutiu$ ap-
parcc. monachi ccftamcncum , ancca
rice faecu,ipfa jprcfcfsionc, fempcr &c

;

iodiftinccec6nrmact,adcdvt.ad ciut,
*

vcluci ad hominis iam mortui,hxr0i
dicacero , hxres infticucus , admitti
recc^.poftulet: Nec tttnc,fitcce(8to,

primatura cflc dicetur.dc hxredira-
ce hominis vmcncjs, cjut cam vitaf

conuerfacioocm elcgic,cuius rcgu* •

la ,inftfCotQm,ac fiimma pcifeccio

eft,vt,etfiillcvtuac,mundo tameii
mcrtuus viuat, iuxca ilind ApoftoL
Mffci mundus ctucifxus cft,& cgo innndo :

de quo cft text.in capituj.placuic , in

i.dccimafexca quaftion. pnm. Jicct

,

per gloriam viucrc ceLfeatur, vc cir-*

cavttl^ruccersionia maiorarusqu^-
ftioneniftradidic Eman. I Cofta in
qu^fttone patrui ae ncpot. prim.par«
numcro irigcfimocuinto

, & iranon
raro, ncc finc rationc dicunc noftri,

monacluimin iurc,pio mortuoiiabc
ri,quodgIofia^nctauic in Auth. idcm
cft.C«de bon.qu9 hber. pef I.Deo oo
bis. $^ I. infri de epifcop. 8c clericft
probacor in cap.monachum. ao.qn«

*

ftion.i.noranc omnes in d.l.Deono*
bts,fi£ ia cap.in prxfcncia,de probar.

Bb MoJin-*
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Moliik <ie primogen. Hi(paii.libro.t

^p.i). oum.93.£itbofa in cQbric.ff«

foluco matrimon.i.par.numcro 7tfy

Vnde vcnic , qu hd adco profc(sione

fecuca confirmabicur ccftaraencum

,

vc iam dcinceps a monacho reuoca-

ri non pofsic»cciam in monafterij

iior6m.vc adaershs Bart.in difta Aii*

tfaent.fiiqua mnlicr f
numer.14. & a«

libs,qtios retulic Vaiafc.in praxi par

ticion.cap.i6.num.14.cx mcncc (]uo-

rundam probac Auguftin. Bcrcmsin
d.cap.inpca:rencia}num.437. & qui

ipHim recnlit Couar. in difto ciip;a«

num.9.de ceftameo. Sc ibidem Boer.

Epo aumer.15. VaUrcalios refeceot

diAo capicul. 1 ^.nu m.i 8.v bi con rra-

rmm,quod alij exiflimauenintapU-
nefairiim cflc,afl'cruit.

7 Quod autem diximus , monachu,

in iucc,pro mortao.haberi, vtiqueiii

telligendom eft quoad ea >qux pen*

dentex voluarace ipfins»ficut eoim
morte cxtinguicurvoluncas,vc.patcr,

& probacuc cx J.^.ff.locac.ica profcf-

lionc volunras profttentis, rcfpcftu

* eorum,qua:,mundifunc > vndc vulgo

dicimus,mooachttmnonhabere vel*

le4nec,siolle,vt habetor tn cap. fi re-

Jigiofus,de eled.lib.6.&m Gap.fiDal*

dc fcpulcur. eodcm lib. nam quoad
ca,quzpciidenc cxalcerius volunca-

^
rc,&difpoficione,monachus,pro mor
cuoQon habccur , ncc cnim quia vo-

luncatem foam ipfeprofefsione foa

cxcinxic,alien2Volootacis effcdumi

potuityexcinguere • Vode,fi Ticios

ccncum rclinquar .^!icui in ccftamcn

cofuo , &: poftca ceftator ipfc niona-

(lcriumingrcdiacuc, pcofedu ,fccu-

ca pcofer$ione* debcbicur lcgarum ,

quod ex Ticij voluntare peodebat

,

cuius retpeftu» eiufdcm profiifsio»
' oacorali morci xquipollcc, iuxcaprx

cedeorem refolucJoncm.Si vcroccn**

tttm celinquac alicui Scmproaius

poftmortem Tltif ^raBftanda,ihic e-'

ciamTitio hzredi infticuco.poft e-

ius morccm fubftiiitiat alium ; Ticio

fado monacho cuiufuis rcligioois,

capacis, fcilicec,vcl incapacis,fubfti-

cucus poft morcemTicij, oon ftatim

odffliccetor, fcdmorsnacncaltsTidi

emexpeAanda* ica ance moriiK
torfubfticucus, reliftom enaiidcac*

vcpoft alios, aduers&s recepciorem

fcncenciam ccncc Cofta in i.pac.

quid fi rancum,num.ii. & rurfusin

capicul. fi paccr, prim.pacc.vccb.fi

abiqoe liberit^nnmer.tfi. de cefta*

men.libffo fexcii,vbi,ecfi eoncrariam
lencenciam , commanem efic , cra*

dar , hanc ramen , in yerficulJiis c**
'

men non obftanctbus ,commuoem
recenciorum vidcci,ccftacur . Cui re-

folucioni conuenic cex. m di^.l.Sca«

titts Florns. §.Gornelio Felici. fiP. de
ior.fifc.& in Uciun pacer. §. hsrredU
ratcm.fF.dc legacfecondo , & in l.es

fafto.§.fI quis rogatus,in i. fF.ad Sc*
nar. Confulc. TrcbcUian. in quibus
'iuribusi^ortis conditio,non in ciui-

Jiffcd in naturali, duncaxat dcbec im
pleri , vode,(i grauaci refticnere poft

Diortcm fu am, de quibus ibi,reI^o-
nem ingrederencur,capacem,vel io«

capaccm bonorum .(^quicafus
, pof-

nac (eruituii folcc a:quiparari , ;idcm
rcfpondcndumforcc , vc probac poft

alios Eman. io allegacis locis • Ncc
. mirom , quia difpoficio illa fafta fub

morcis conditione,alia voluntace do
ipfius profiteocis fubftinebacor : fe«

cus fi propna i{ fius fuftjncrctur , vc

accidit in confectionc proprij tcfta-

mcnti,quodapropria vokintarc dc-

pcndettoam , vc diximus,monachus,
promortoohabetur io usduntaxac^
qux propria vo)ancacecaufancnr,cnt

m ipiaordinis fufcepciooe cenuncia*
uit,vt habcrur m cap.non dicacis.lt.

,
qusft. X. non ycio isxiji , qux aliena

cau-
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€auraorjr>&pr6cediint.'
'

Arquc ita,crim6 cx pra?difta rcfo-

lucione apparec,rentcnci j:, quam ad*
uersus alios.piobauiuuis,non obflare'

dic^am J^SianusFloros, in §.CoiQe-
lio J^liciiCUin «lijs,qu« loqauDtur ixt

cafndiucrfovfle diaicriam rationcia

babeocc*
2 Sccnndo cx eadcm refolucionem

fcrcur,irigredicntibus religioncm pa
rencibus, U ibidcprohcencibus , non
ftatiro filijs deberi Jeeicim^km , & e

* 0(D«tri,6iijs profitcntibnf, n6 ftacim

paicntibus dcbcn,red mortis nacu.-

talis cttcncum forccxpcftandum , vt
cfl: communis Lcgiftarum fcnccntia

fer ccx. lA d. Auchen. 6 qua mulier*

iofrahoccicul.ccftc la(on. ibi qui a-
lios rcferc nu. 50. quam ctiam dcleii*

dic FclinUn cio pcarfeotia , nv^$6, ic

ibi Dcc.oum*tf7*dc probacidn.qoita

'men faccncur,Qiona flcrium cencrt.a-

liosalcrcjvcpoftgloffanipcnul.in d,

Authcn.ii t^ua mulicr,cradic tbi laf«

Sciliacbocrariaincft communis
fcoccncta Canoniftarum»vc cradonc

laf.io d*Aucb. fi qaa niuUcr iiu m. $ i.

Faber.in Aucboiouirsimn , nu.8o. C.
de inoffic.ceft.pcr tcx. in c. cu fimus,

dcreguUnbus ,vbi lingularemdixic

Abb.& commendat iai. in d.Aucb.ti

qua mttUcr»cok fio»

Vetiim prior opioio|iopoodo iu*

xisvccioc apparec,ft cx prsKliQa rcia
lucionc connrmatur,ncc cnim patrc

viucntc filio dcbetur Ic;^iiinui,fed co
• niorcuo, quod non p.ims voluncacc,

fcd pocius iucis dL(j)oiicionc caufa-

cumeft,vr io ).f.^.(i iinpuberc,(F.de

coUation» boncr. !. kx CoincHa«fi;

*dc vulg. & pupil. fubftic ]. cum qua:<.

ritur, C- dc incffic. tcftnm. VnJe,
'ciim lcgis liifpolltionc (ilio conipe-

raclegicinia poft morccm patris, U-

]e fa^us monachus non babcbitur

pro morcuo quoad ea , qux aUunde
quam ipfius voJuncatc fuftincntur^

ied mots nacuralis cric cxpedanda,
diila J.Scacius Florus. §.CorncIio Fo
lici , cum antca ailcgacis, fccundum
Lcgiftaromrcotenciam , cui oon ob«
ftac did^capicul.ctim fimus , qooni-

'

ntoc concraria : rcfpondctur Coim,
patrcm ibi fuilfe morcuum cempo« .

*

rc quo lcgitima pctebatur, vc poft a.

Jios cxpcndic Dcc. in didocapitul^

in pra'rcntia,nunicr.67.& icaconfta-

rC cx iotcgra decrctali, quam,d2cic y

|eaUasvidiire,ccftacur Felio.in di*

ftbcapicttl. io pracfeotia , numcr..f

ctfi contrarium affirmct Couarru. in

di^V. capitul. z. rum. 7. vbiinqus-

ftiona prxrenti,rcm dubiam ciic ,fa«

tccttr,'& Canoniftarumfenccutiam,

cqoioccm dTc , cradtc,& in vccoqoo .

§oto fctttari opotcere , propter maxi-v
'

mam ^quitaccm , cui inniticurtquod

.

cgo,cum alijs,qui ptioccm fcncen*

ciam probant, libcns adniittcren'',

vbi parcns mcapacc relisione pi^fi-

tctetur : vd ctiani, vbi cle volootato

parcotis cooftarct ^ftatim filijs legi*

timas arsignari , voluifle
, fi, videli«

cct,inccr eos tcftatus fuiftec, quo
ta fii , iam fup ra r c {o 1 u im u s aduc r sus

communcm fcntcntian», ftaiim^fcri-

pco«ha:cedcs,cxclulo moiiaftcnoad-

mittcodos fore : quod 10 bac ipccie i
vbiUbcriproponercnturvocati.ma* '

ximh ptobaridcbuiiret,proptcr vr«

gcnriorcm voluntatis conic^ltiram;

Si hoc viiictur prob.irc tcxt. in di*

^.Authcncic. liqua mulicr,vtnc
pcrpeian), aucinaduetceocer (crip.

iifl*c, vtdcatur Didac. Spino lo eo,'

qu6d,du cafum propcCuiucCyquandQ
patcr ^cicccftamcntum , Sc in eo, £•

lio lcgitimam rcliquit, illo fafto mo
nacho,non ftuim filio dtbeci iegi-

timam ) fcd in mottis vfquctempus

diS^cccndamjmagis ptobarc yidecu r,

S b 3k quaft
'
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IjAnCM SacrofanSl.EccIef. . .!

qaa&yMiac ctiam fpccic comuncm 14. vbi K in numer. i. ciufdcm quar-

{enceciam Lcgtfbuuro incei I igcn S)6£

fcqucns in loco^pcoxime icfc<cn<ip,

, fub nu.51.

Tcrti6tanJem>&: vkimo ex pfS-

^ diaa rcfolutiofte infero ad feBtoi-

. ttamgl* magns io d. Aoch. ingrcfki»

(ofra.hoc tit.tradcnti 8,vfamfruaum

«onachifmo non finiri,fed potius

monaftctiodurarcquoad vixcritmo

nachus : quam glollar fcnccntiam fc-

quuntur Barc.& commonicer omnes

, icftc Dcciiidxap. in ptaeTenda • nn-

. mer.^6*Couacr.in d cap.*.numcr.8.

deteftam. vbi fequicur Boetius Epo

num.io.Didac. Spino in Spccul. te*

ftamcn^gloir.u. princip.numero zr.

Francifc.dc Cald. in 1. fi curatorcm

habcastvcrb.l^fis, n. 141. verfic. im6

9C in omni. Cide in integr. reftica,

miaor«8e ia tradat. de oominariem-

phyt.qu^ftion.^.numcro.i^. quo in

Jocoidcracradic de fru<flibus maio-

ratus,quando aliquam iurifdiftio-

ncm non habct anncxam , contta*

rium impingens Couarrtttt. lil^r. f.

vaniir«terolttciofi.captcttl.i9* tiumer.

.vndefiimo. Sedhoc tmmetiid , nam
jegitttceo in loco apud Couar.a ma-

ioracus inftitutcre hanc coditioncm

poiTc adijcijVt clericatu ,vel mona-

chatu poirciTorjs , ftatim maiotacus

compecac vocaio*iii.grada reqttenti.

• acqtteicaetiam exapettatvellegitto

me coni^ttraca voluntato teftato-

ris^fubftitutus ,ad fideicomminum
vocctiir exclufo monaftcrio in ter-

minls Authcntic.de fao^il. cpilcQp*

§-fed &c hocpra:fenci,coliacion»9.vc

fic^ttm hoc ita rctt^erit Cottarni.

cx vi adie£tx condicionis »vel aliaa

yoluncatis dcfundi » ex certifsimis

conic^luris collcclx , vbi IiTCCcflTafc

ucrinc ,contrariair. rcnccnti.im nia-

gis probairc,vidcatur,quanieamiqua

Klli Cald. adfcribicindi£^o numei^

ftionisfcxtiE idcm tradidit finiiiircr

dc frut%ibusfcudi)&: cmphytcuiis,oe-

pcvc monaftcrio compecant viuente

nionadMsfle eandem diftinftioaltiii»

qoam lUe cradidic incer fmftQS dMi*

' ioratns , ittrifdiftionem annexam ha

bcncis , & non habcncis , fcquitur, ie

cffc magis communcm,cx aliquibus

ccftatur Didac. Spino indiAa glofTa

duodccima,numeco j^.quorum, Go-«

meCte PineI.«]^os4tiibi allegac, in

difsimili fpecie Ioqttttntur«de qtta fta*

timagcmus: Moiinam vero , quem
alIegauitfublibroprimo,dc Hifpan.

primogcn.capitui.13.numerotfS.de-

ouit alicgarc m numcr'9 y.Vbi, poft-

qu4m in numcriscccro prxcedencih.

latilstm^ traftadec qoatftiooem do
fncceftbre maioffatas^ignitatem,reit

iuriidiftiooem aooexam habentis-,

agitdemaioratu , cui necdignitas,*^

nec iorildiftio ineft , & in hoc c^fa,

aic, plurimos ccnerc,fructus maiora^

tu$,ad moitafterium pertincrc-.atquc

ItareliBrt, iodicatttm fiiiftc , quanois

inHiipadommmaioratibus, ob(p6-

cialcm quandam volunracis conie-
fturamjdclibcrandum rclinqiiar.

Cumautcm Noftratcs ita conoc-
10 niantin cafu vfusfructus* quando v-

(usfructttaritts ingreditur teligionc

,

cttinscafiis decifiooi recci contienic

foperior rdbIucio,Cnam,etd vfttra

fruccum, mortc finiri, cfnftec.r.cor-

ruptioncm. C.dc vfufruc. § Hnitura

inft.ccd.titu. tanicn,cum monachus
ncn habcatur pro morcuo quoadca,

qux peodeot eic inrif difpofitione,

,
feualmndcqukm ex ipiioa vofuota-

te,ficnt cft cafus hic finicndi vfusfru

ctus . fccundum prafacam rcfolutio-*

ncm,rcctc dicitur,vfumfructu, vfus-

fiuctuari) profcfsionc, vciuti morte,-

n6£iniri,fcd lilius mortcm naturalc,

. foreexpecrandamj^dtfoocdiccaoiea

vatt^
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fariedrci carttm vfu sfruQvs, qu cm pet&n. noSil. aeqtiirir* vbi Inftinia*

paeerhabet ih bonis aducnciiijs iiiij,

in htlc enim quardionc mirevatianc

Scribenics;&: gloff. in Authcn.idem

cftiCde boii.qua: libcr.ccouicrvfuin

ftittlvBi flBOBafterio qosri,pasre mo
iiacho>vioeiice»(icuc<altasde quolibcc

alio vfufcudu ex quacuquealia caa-

fa quxfico rcripnc glo(r. in didaAu-
rheniic. ingrcl$i,infrahoc citul. qua

fcquuncur communicec omncSjCcfto

Dec.ia di^o cap. in prasfcncia num-

S6, Couarru* U Galdas vbiropfa. \

Verbm ia vfafifuCfcnparcntts , oono*

rum aducncicioroin,€OACtarmm vo-

luicexprcrsc docror antiquus Mai-
cio.Siliman.cuuis opinioncm fcqui-

cur, & e(fc communcm ,ce(latur Sa-

lycin dicta Aucbcncic.ingrefsiiquz-

|n^8.GomcjQui'i»4{E^<>1E^t*aomcr*
S«commQneBiffQfctM^icquicur Co-
varr.in diccocap.x. num«cciam S.fc-

quicur Eoccjbi.dicto num. ao. tc ez

alijs communcm rcFcrc Spin. ki Spe

cuj.icftamcn. gioi^ cubr,^. par.num.

\6. puil omnes fequicur Lufimnus

Mcodesde Caftco.m ele^tircpc«
tition.quam oupecedidic adl.ciim

opotCCC*C de t>on. qux lib.in fccim

parcc.numcto.}i.vexiicQi.qainius ef-

fectus. * •

• Alij vero inquxftione valdcdu-

bia»remdiuilcrunc,vt aiias concigic

in cafa.l.fipaterfamiliastCum lcgc(e

qaenti.ff.de hxrcdib.infticuendlSt $•

AoaUnfticdovolgar.rubfticucion. 9C

iuxiac.T,qua: incafu valdcdubiff.Sfi

plurimum controuei(x dccifionis ,

pod aliostcadic Dcc.coniil.44f.in

cafuad mecraQfmiiIb,nQm.primo,

•par/4'. Efiount igicur,vt dimidia pars

vfuifruccus qusBtatur monaftejrio,a|

teta dimiJia mancnc pcnesfilium:

<)Uodctadidcrunc argumcnlo ccx. in

dicta l.cum oport:cr.§.ciJm auccm, &
in§.hoc quo^uctiQdicuciop.pci «^uas

nos, corrcccis anciquioriboscoiifttta

rionibuSfica (lacuic, quando paccr e-

maocipac filium : Cuius opinionis

auchor fuic Barcol. ia-dicca Authcn.
Idem cft :quem fcquootQr alij relaci

ikPioeUn ]«t.par.t.ott*47.C.dcboB.

\ matcch. quo iti lococumnomcrit fb

qucnc.vfquead numer.51.hanc qux-
ftionem diligenccr cxaminac,& fuo$

cuiufquepartis Auchorcs,feri6 5i:hdo

licer allcgac : & tandcm adduccis in
• contrarium,rciectis,gloi£K opiniono
in-d.Aotb.idcm cfttvctiotcflmffcyiio.

foIuit)le inagis cSmimcm, qoidquid
alij contradixcrinc.

I Paffjs lani difficilis cft , & pluri-
mum controuerAis, vc no immericA,
circa cum PrincipaJc decrccu#iocer
difttdenciagraoiuimoittm Viroruoi
iudicia deiiderari poflecuncerim

mcnSilimani fcotcncisr.magif adb^
rcrem , & dc vfufructu ex qualibcc
coufa quxHco , ad hunc , de quo agi-

tur,argumc!iCacibus,rcfpondcre,vci-

quc, diucffam ^dc racioncm vlusfcu

ctttf t patrisEipoteftatisiurc compe*
t€cis:Nam,v(um frocmm qQidem-es
aliqua difpoiitioae competentem

»

per^vfufructuari) prcfcfsioncm cxcin
£ium diccrcmus , vcl hoc ita diccre-

mus,quia monachus,pro morcuoha-
beretur,vel, quia libeccacem amicce*

ret^iQxa dicca l.coriiiprioQem.C.do

vfufruc.&d.§.finicur,inftitnc«codcm

ticul.. fed iam cradidimus, mona-
chum.pro morCQo non habfri quoad
ca,qu3: pcndcnc aliundc^quam cx ip-

fius voluncacc, Gcuceft hic modus A-
nicndiirCusfrttCtQS : Dcinde,quod ad
atiodfpectatjccft monacbus maximi
ctpitisdimmucioncm paflus vide»»
cur , c6 quod prcfcfsionc liberca-

ccm amific , quia tamcn in mclius
amilic ,& non viciosc , (cd vircuosc,

. vc,fcilicct|VGraj& fccuraiibercace po
«bll cicecur.
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Z#* 1. C. deSacroJ^nH. Bcclef.

tirctur,non hunc amilsiooisvrus fcu

ftus cfFe^um hxc IVacus mucatio dc-

bcc opcrari : (icuc & alias videmus,

capicis diminucionc maxima,fcu mc
dia,ce(lamcncam ancca fa^umirri-

tari,noDtain«n rcligtonis in^rcda^

Tt cum recqxft SGCtScntuimleoceii-

ttStjfiipiCradidimus.
*

2. Ac vcr6 iDc vtusfrudus, qui , iure

pacria; poccdatis parencibus compe-

tic in bonis aduenticijs filiorum » cx-

xtaGta. pairia potcftacc , canquamex*

riDfta auiQt , in qbafaftiiiecar,debec

iBXCio^:etO Bald. in C* dc bon.

macenuBC in l.quod fcicis , in Hn.C*

dc bon. qux lib. qucm fcquicur Dec.

in d c.in pr.%(cncia.num.^4- & ^6.ia

fin.dc probacion. PaJacios in rcpcc.

tubr.#dooacioiuiDcec vir. 9ttwu
$.4z.nam.i}jceneac, ad acquiiiciooS

vfiisfiruflusfufEccrc, patriaropotefts

tenDhab .inicio excicific, nec eius per*

{euecantiam requirnquod ccrce non
probac d.l.z.S^ d.l.quod fcicis , cu ii«

milibus,in quibus cradicuCjparcnceS',

in boQis aduenticijs fi.Iiorum , viiio»*

ftoaam babereintempHc vf» fna^

Aam non iociallifeec ea tor^iocelli^

|jerous,(i ca nacuratitcr loqui, incclli

gamus,quafi,dum, parcntcs, in diem
vicarfux.vfumfrucium in bonisfilio-

rum habcrc, cradidecunc,parcnces »

Sriufquim filios,quos babeoc in pocp

!ate»fecaod&roordtnem nacurirmo

ri»i:onfidcrauerinc . Sed etCi glofTg

fentenciam in pr<Tfacis iuribus,.& ali

bi f(jpe,probcmus,aflcrcnci$, morruo
filio , vrumhudum nihilominuspe-

nes parcncem mancre, fcjuam cdeco

Auinem» pldiibils retacis , tradic Go-
m^aa l.tf*1riur.nuin.it.6e la.U Pi-

ael.vbifup.num.39. proqua fenccn*

cia pr^cipue adduciturccx. in l.final.

vcrric.fin vcro.C.ad S.C.Tcrtu!.8: in

I.fin.ad fin. C. commun. dc fucccfs')

iioc camcn» non ab ipfo iurc pacrix.

potcftaiisproucnirc ,vtpote,quod it

«{fcc cxtin£kum,diceiemus , fcd ma-
gis cx rquicate quadam lcg.iure fuc-

cuifum.ff.de iurcdot.tfic uifpoficum

cfie in diftis inrlbtts,qux,cum gene<

fstitecloqoantur • gcncralitcc ernnc

incelligendaaducrsas Paul. in d.I.fi.

$.i.num.i.C.ad S.C.TcrtuI.quem fe

quituribi Corneus,cradcntero, pcz-

didiamcommuncin fcnccntiam oon
proccdere»quando filius dc6>n£li fup

cedenf 9 nondTec fub poteftaoeaai^

quam limitatiooem AOffliaacimce^

c1cPineLvbtfi1p.nnm.40: geocraU^
cer communem conclufionem acci-

picns : quam vlcra prxfata lurapto.

bac Auchcn.de hxrcdib. abinccft. ve«

fticncin §.i.veific.oam in yfu, colia,*

cton.9. , r

Hfcaacemtommanis opinioyiii

lioctegno(quia pcr contraSum nM4
trimooij, filiusexitdepoccftace pa-
tris,&'eciam honorum aduentitiorut

qu£ ancca habcbat, plcnam pioprie-

tacem incipic habere, fecundi^a^ Rc-<

fni lcgem ) pradicarinonpoiietit in

lio cofflttgato>vica fiindo. $ed,tt ia

jUoqui moricuf fubpoteftatc pattisb

pradicari no poceft : ni(i in cafUiquo
paccr dclatam fibi ludluofam hseredi

catcm filij fub fua potcftacc dcfun<lii

repudiec,& in ca vfumfru^um,qucm'
antea ratidnepatri£ poceftacis babe«
bac,recinere velic, ex communi fen*

tcn c in : vel eciam,quado filius plebeisi

condiiionis,nncural«m filium(ufce*

pic,& cum cfl'ctfubp.ucnti$poccfta«

cc,obijC,tali filiorelido: nam hic,na<

turalis filius.in fucccfsionepicbci pa

tris prsfertor auo, ioxta Otdin. Rew
gni,1ib.4.citul.9a; in princ.^us ta-

men,vfumfruftumi.quem liabdMK in
bonisfilij, in dicmvitc fmj retine-

bir,iuxta'J. Authen. ds h*ercd. abin-

teft.vcnicnc. m^.x»^ cemoiuncfen-
cc|iuam. ...

'
' '

- .ift
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QtuirUfatUiA. t4g

1 1 « Etchmmihi oJim perqu^m difit. quem^unq<Mm potoir^ub fua poci^
«ilis vidcrcturantiqua Ocd. quando
«ntiquis vtcbamur.in lib.i. ncul. 67.

§.^.ad quaccous prariuppoQebac

ibi,auum,iii boots nepocis, v(u£ufru-

Aum hftbere»e»m ad imoc cafumfi^

iq teduccodam,nec.fiXtraeum ioccl-

llgipoire,c6gicabam, quiafccundbm
lcgcs Rcgni , & confuetadinc ,fiJiu$

vxoracus non mancc iub poccftate

pacrii , & ci (tacim booa ccaduncur

«

vfufru^ucelTance :YDde filius iftiui

filQ^nottUQ patrc» fub ouius poccfta*

teetattDunquamteincidic in auf po'
ccftatemiiuxta cex.expre{rum io prin

cip.in vctiic. nam mortuo
, inft.qui*

bus mod.ius patr.poccft. folu. Dcni-

qucivbi filiuscxijr a poteClaccpacris

pcr maccimoniu > cxijc quoque vCas**

jnijftiUiibt<«illiOiim prQprietate c6-

ipkdaiU^iBflipicperctiiKead Hliumi

Vt exprcflumcrac Ordin.aociqua hb^

4.tiiui.78.§.i.in nou. ticul..^^. §1^.
acqucita viuccur,qu6d impci^ibile

(i{,vc in boc rcgno, auus,racionc pa-

tttZ|auic«ve poceftatis , in boois oc^

potis ftiiyirfttmftudoi)i^iibeat,idqu^

etijimftante^optniope iliorum , qui
exi(timanc ,pro dur^tionc vlusfru?

^tiis ftiffnccrc,pairiam potcflatcm ab

initio cxcitiliccifi ca 1.0 durcc : quia

ncpos,in hoc cc^no,nunquam pocuic

efie (00 potcftaic aut : pofrdivltt^tUf

ftQS,qucm ifteauus habcbac. tatiooci

piitrt«e poceftatis « in- boois pacfis

iftius ncpctis.tam nupcr cxtindus

fuit, cum filiuscxijt ab iliius potclU-

tc pctcoiuradtuni niairimonij, vccx

prcirumcflin anciqua Ordinac. vbi

llipra. ..^.•r.i:.'.

. V Secuoditm quar,nc demus,Lufitati

c^um Legtslacorcm noftrum«yiu> vck

bo cnunciiit:ue prolato , ius nouum,
iuris com.nunis corrcctonum muu-
«crc vtluiilc,dc gcnctali viusttu6tus

;)€^ui(i(ionc aui m bonis ncpocis.

ftacc habcre , quo.d crcdendum noa
cft argumcnco.l.fi quando. C. dc in-

oliic.tcflam. autctum,ac uicamus«
«um,cumhancr]egcm fcripfifict«4c

^ noD oogitaflc, quam Dofte^coodl

nirus.cutdc Jibetadts nlijs. apacriti

poteftate, pct' con t ra dum nu t

n

oij , vci e contc^ , dum illam iLri|inc,

huius non mcminiflcquod multo mt
nus fcrcndum cfl',o{.-crtet fanc , pia:*

fatam icgis (uppoflcionciu incclligc-

fc in caftt facbilt : nccfkiisim*quia de
lempcr leges, ctfigeneralitcri^ 4if-

politio^ loquancur » iotclligi (oknc»
vcfupranotauimus in initio i. parc,

cx ccx.noflro lunt^a gioli.hic. 1s au«

tcmcafus, vnicuscft, &; fingularis,

quem ancei dic€bamttS,nempp,qua'

do^fiiittsplebciae c<>adicionis/ub pa^

tclspoicflatcexil^Hif moricur,oacur

tali filiodcrclido: nam,ccfi filius iftf

naturaliSjauofuoprxfcratur in pa.

tris fui nacuralis fucccfsionc , iuxca

iegcm Rcgoi aociquam > U nouam

»

auus tameo mibebit v^mfiu.duai
quem babcbac io bonif 0ii defMit]»

di,iuxca commtiocm fcnccncia ,quat

in hcc Rcgno vbi filius dcfunttus

filiuai,& patrcm fupctfl:itcs rcliquiC-

fct,in iftocafu cxcmpiificabainus, iti

quo duncaxat idcitco cogitaba^cxer

plificaft,8e incejligi pcfle fupppliiffl^

tiem did» OrdiD*li&i«ticuJ.67. (.4f«

ad fin.quam lcgcm rcgia, poftca cir-

caalia tD fequcnti p^tCcWcolvabi*
mus •

NuQC vfro in comprobationcni

prxdi^i ad cam ioccllcdus
, poude^ .

to,in-OQOalcgum compilatiooe^qua

)oco lcx iila cranrumpcaeft^terbao*

mifla FuilTc, qutbas«ind«Ordinaciom

aniiqua, vfuifiu>5tus auo in bonis nc«
potis pr.xtupponebacur, fic cntm d.

tini].67.§-^.ad iin. kx aicbac ,dr nait

f(Jor/tu£M o 4U9 ^ftrdfriiiado io tfnfruSoi

Bb 4 ia
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Lu.QM Sacrofdn^.BcckJ*

i$fiu$ bem : tt ver6 in leee noua fub '€ital.97*§ i9* ^cd fp eciali quadam ra^

eodcoi Iib.i.titul.87.ad hn. rerba il

]a,ou 4N0, non func , tc his dcraptis rc-

liqua tranfcripca fuctunt, quodcoa-

fulco factumfuidcjccbr: aaimaduer-

lemiiCjncrope, recentiores legum no
fttaruOcdinatores , auo in bonis no

potis/eciindum ius idem regi u,vfum

fractum no fupcrcflc rcgulariccr, cui

ecfi aliquando locuscflc pofsic inc^

ruillo vno& {Ingulari,qucmcogiu-

uimus adantiquae legis defiioijon^»

facius fuiMn lcge noua illum omitce

xct ?c rar6 euenicncem»quam legem

|n CO ferre I auc cciamfub verboruni

compendio cius lueminiirc
, quo,lcx,

qux clara cdc dcbcc^ in difiicih ma-,

ncccc.

14 E^przdicca vero diccc legisre-

gi* andquc expQficrone,non pacom
ilfalftratur ea ratio , quam antea ad

lK>mmunem foncenciam afsignaba-

aosiaflercncem,'morcuo filio,nihilo«

minHS vfumfruccum mancrc pcnes

pacrcm,di)ciraus,namquc,id eucnirc»

quando ptsdicca cominvnislencen-

tia cenenda fic,non ex iuce pacrix po
teftacis,qux morce filij enmcca btc»

led magts ex xquicacc quadam,ac cd
mifcracionc dicc^ 1. iucc fuccurfum

fi\ de iurc doc. cum cnim fccundam

ius cegium ccflcc vfusfcuctus in pcc<

rooaparencts»6iufdempacria pqce-

•fiece in perfona fili| ceflante per filij

coniugiumt aucemanctpacioDem

,

codem iurc regio infpccco,& cxprcf-

foin Ordin.anciqua d.titulo.67. §.6.

ad Ed.paccc moctuo filiopcfsic vlum
fcuctum.tctinerc, qucm ancca liabe*

bac in bpois iJIius , vt in cafu qn£ cx-
pltcuimus,appa<ecquid«m , id non

' eneuire rationepacrtc poccftatis.qu^

mortc filij extincca apparct , & . cum
cxtinguicur,cxtinguiiur quoque vfus

fruccus.iuxca Ordin.antiquam d.Iib.

4.cuu.78.§.2.fic Aouaai fub code Ub«

tione xquicatis & commifcrationis

d.l.iurc lucturfum,vndc, vbi ccflauit

ratio illapiccacis ac commifccacio-

iiis,iiIico ceffauit vfusfnictusin pet«

fona paientis: quod olim euenicoac»

vbi ad intcftati fllij fucccfsionem pt
ter,vDi eum eiufdcmfilijfratribus

vcniebac , quo cafu , in porcionc fra-

tris, fucccflorifqub dcfuncci, nuUum
vfumfcuccum flbiccttnebatp«ucr , vc

In Attthen. item redicat.C.de bon^

2u«]iber*8ein d.Auchen.de hfredSk
i>imeft.venjeDtib.§di vec6 ou afcea

dentibuSjCollat.p.quan, pcr afsigoa-

.

tam pacri porcioncm in bonis dc^u-
cti filij , ipfius atfliccioni confulcre-

tur, iicuti , vbi ea non afsigoatur , ia
pccallegatisiQribuSj.pcr vfoffructiit

cetcncioiiem oonfttlicur : qttod &011

obfcure fignificat Imperator in d.§^

li vcr6cum afccndcncibus, vetf.qtta-

niampcohac. Vndc fucccdentibus

hodiepacrc& macre filiodctuncto

,

tutiiis pucarcm aducrsiis Goni. d.1.6.

Tattcic Pincl.in d.i.par.l.prim(;. nu
mcr.}^ vfttmfcttctum-iofolidtim pe^

ncs patrcm non manere jfed w^pSi
iHis,cum propriccace comraunicattf
quod hociic vtile cric fcirc,etiam in

Lullranu nolba,f}uando vir &vxor,

ex formacontraccus docalis,non c6-

traienioc recnnd&m leges Rcgnt, U
eonfttetudinem,fed fecuodum difpot

fitionem iucis comuiunis: ia qua fpe

cic contratiua^obferuauic Pincl. d*

num.^p.quod ininiiTic probat d.I.fiu,

infraad bcnat.CoiUuIc.Tcrtull.tjuia

pacor ibi in nuilam propriccacis pac-

tem fttccedebac»& ide6 datur ci tfus

fhiccus retentio, iuxca prcdiecamob
feruacioncm.

Acquc ita, iam tandcm pt^dicca
communi fcnccntia non obft^ancc, ad
quaflioncm qunm craccabamus d<

faciis in^ccflu ta iciigioacni , fccurc

did*
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dicfnhii^peMm extfngui vfiiiiiftir* tiumcit filios iti pdrieft^tf Ikaberce,

fructum ia bonisfilijmam hic cciFae

illapiecacis & commiferacionis ra*

tio, quampro pr^ccdcnci communi
fcncencia cxpcndimus : porr6,patria

pocedaccmiin^rciio patcnce rcUgio-

iiem,& ibtdcmpro^Bflb tamirei» tra-

dont Bar.fic alij iA I. patire fiiriofo.£

dc hisqiiifuo^fui,vci aIico.ia^Abb»

inc.i.tium.i.de reguIanb.Areram, U
communem cflc opinjoncm , cx qui-

bufdam rcfoluit Eman , in c.fi paccr.

l*p.vetb.tefl:atote morcuo,numt:.ii«

dci teftamcn.Iib.6*Coaar. in d.cap.a,;

ad fioide teltameo. nec enim,qut Cub

alicna cft poccflate,(nc auce cdtingic

monaclio, qui cft fub poccftatc Abba
Cis.c.non dicacis.i2..q'i.J alium in po
tcftacc fua Inbcrc poccft.iuxca rcgul.

]<£ic cucnicc.ft.ad Jc^.IuI.dcadulccr.

atqueica»c^mpacerin rciigione pro
femis, dcfinat , filios in poccftateoa-

bcre»definec tjooque •monaftecium^

cx pcrfona illius,in corD bonis vfum
fru£^um habcrc, hoc lurc pacriipocc

ftacis compcccnccm : quod argumen<^

cum mioimc diflbluic Pcneii rcfpoo'»

fio in d.l.i.p.i.nomi$o« C.debon*ma
cern.aflerencis,qa6dingrciro mona«
fterium parente , non defunt in mo«
naftcrio officialcs , & miniftri, pcr

q(ios,rerum filij cura & admimftra-

tio dtligcaccr habcri poflcc,& foifan

diligentiiis c^tt^m pcr Iaicos:oam,ct(t

Oon defiocfn mcMiftfterToofHciales*

per quosbonafilij Tc€t6 admlniftra-

ri pofsint,non idco camen penes mo
naftcrium,autparcncem monachum
patria poccftas rciidcc: tC vfusfi^uitus

non foliim propccradminiftracionc

,

fcdfi^rincipaltter prcipterios pacri;

poceftacis,parcncibus, IcgecompeciCt

d.l.cum oporcec. C. cie boiH qua; ltb«

§.igicur hberi ,inft.pcr quasperfon.

nob.acquir.yndcjccfi adminiftracio-

iiis cxcrccoda:, iocapaz c^etparcos*

bonommadaeDciciorum vfunifrudd
iQcrarecur, iuxtadeciflonem di<^.T I.

patrc furiofo.in fin. Tradic idcm Pi- .

ncl.in d.i.par.num.^o.vbi in kqu^n-
cib.agic de coromunrlimicacione ad
faaric rcgttlaffi . cx I. ciim hacces. If.do .

acqttfr.oarcedir*

.• Addo prxcerea , qo^d vfu sfruChif

quotidie conftituitur,vt cx CeUo,
lulianotradic VJpian.in l.i.§.inter*

dum.ft^.de vfufruc.accrcfc. vnde,c&m
in monachi pcrfona confticui oe«
2ueac,vt pQCe,qui lam nonhabeac fi«

um in poceftate,per confequeosntf •

^ua:recncmonaftcrio,non magis qul
quxrcrccur ei vfusfru£lus eorulnbo*
norumi qux filius acquifiuiflcc poft

monachacioncm parcncis
, quorum,

"

nullidubiumeft, viumfrudum mo*
aafterionon quxri, quafi, eo cemp9«
le nafccntcm, quo filius eft fni torisl

ctfi apcrcifsimi iurisfic, patrcm habo
rc ius vfusfrudus in bonis

, qus fiiio*

obucncrinc in poccftaccfuaconftitu^

co:qua racicnc idcm diccndum cft

in ifio cafu, vc,ct(j paccr antequa mo
nachos efficercctfr,ius vfus&oftos ha
berec in bonis filij, tamcn,nec ci fa^

Aorcligiofo , nec cx illius pcrfona,
monafterio, cornndcm bonoru vfus--

fruftuscompecac:qui, ccfi ficex bo-

ois«quefilius ancci habebac« nafcitur

\tam*eftWfempocc , quo non potcft,

^npacHspcrfona Jntclligt c^fticucos,
.

^4uafl fic,per religionis ingrcanm,n6
*

tam adimipatn,ac monaUcrio,quod
ingrcditur, vfurafruftum qiix^fitum ,

quim nnpedin quicrcndum , ob pa-
tnx poccftacisdcfc^um, diccre pof-

•ftmos* — • ,

NccbbftaC,' qn&d aliqoando Icgt-

coripatccm «ftfshodusbonortim .id-

tientitiorum, pcncs pacrem refidcrc,
,

ccfl-jntc pacria poicftacc pcr filij c«

' mancipacioncm « in dti. cum oporcec

|'Cum
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^c&maQtvn': namhoc i» Jegecau»

tumfiiic cxpfcfsc in cafu , qiio filius

cxijc dc ^)acria poteftatc pcr emanci-

pationcm:vndc,non tcmcre «Jcbct cx

cpndi ad cafuDO,quo,alio modo.a pq-

teftate patrii Itberatur^per ingrclsfi,

puta,religioiits : nlaximc , cu vtriuf>

que cafos ratiodifsimilis valdefic:

nain,patcr cmancipando filium,ma*

gnum illi , & honorificum bcncficiu

confcic ; pro qiio, olim ex anccriori-

bus coofticutionibus,quari,pro unist

Kipretioi tertiani-pacceiii bonocam
filij,qus paternamaliiiacqaifitioni

effugtebant, fibi poccrat r^tinete » vc
luftinianus rcfcrr in d. l.cilim opor-

ter.§.cum auccm , &: in d.§.hoc quo-

quc,inn:.pcr quas pcrfoo.uob. acqui.

vbi, in prsdi^9 tertix partis locum,

dimidiamrrushaftus, ipfo iurc pe«

msparentem manfuramfubrogauic:

quod expticat nofter Memicz k Ca-
ftro in d.l.cumoporccc. i. p.8. cfFcft.

• num.138.cum fequchci , & confonat

regia lcx CaftcU^.if. cicul.iS.par.^.

quam , lcge Taar.^S.corrcftam non
clTe, adocrsus Sifiientcs ttadit Gom.
in eadem ).4S.nuni,tf.qocm fequitar

Mcndcz in d.l.ciim oportet . nu.j 57.

Apudnos vcrd corrcftum hoc cxtac

pcr cxpreiram lcgem rcgiam in libr.

4. OrdinacioD. wtul. ^y. § i lacip.

irfiofilbo,

At verdt.incafa> quo pacensingrc*

dicur rcligioncm, ctfiperciufdc pro-

fcfsioncm filiiis ab eius poccftacc li-

bcrccuCjiuxta communcni dcqua fu

pra,n6camcn Id proucnic cx aliquo

paccisbcneficio 111 filiuin immcdiace

co!lato,quippc qiii,pcr ingreftum re*

]igionis,(ibi magis quam filio' prou i

-

dere tntendic,& propriam , non filij

cauf.im .ic!;)t :q'i^Jcnim filius ab il-

lius poccftacc libcrctur, aliuiuie pro-

ucnicquim cx voluntatc iplijs parc-

tis,ad id ccndcncc : Tndc,c^m ica di*

L«j. L deSacn/ancl. Ecclef,

uetCx rationis cafus ifti Hnr, nimiru,

. fieondcm cffcdura non producant,

& lcx in v no fccipcaiad aiium no ex*

tcndatur.

Quibu s,[potifsiroiscontrariorum

fiindamcncis .in Iqu^ftlonc piopofiu

cxtac refeonfum, & fententia Mlima
ni fbrtafle bcne folidau-.

'7 PfO cuius complemcnto eric no-
uifsimc addendum,Francifc.dc Cal-

dasin commc[)iar.ad l.fi curatorcm
habcns,vetbo,lxns,num.i4 1 .C.dc in
inccg.rcft<minor.poftqu^m aliornni

fencencias rcculic in hac quasftione y
vtcunquelitapud iuris incerprcccs»

apud nos indi(lin£lc eirc ccncndum ,

inccgrum,folidumque vfumfru^um.
pacre viucncc pcncs manafteriu cxi>

uere,Deruosi contendere in verlicul.

Ttcunque iamen»difti nam.141.cum
numer.fequenti , idqu^ cx legoce^s
Jib.4.titul.78.§.2.in antiquis,vbi p5
dcrac,ca vcrbai &feo padrefdllc:ery hor

die d.inul.fff .1^.19.111 vcific.&fe 0 pdij

quafi,4cx rcgia^dum vfumfrudhjm pa
rentis in .bonis aduentitijs fiiij hni-

ci,dcciacauiC,{i pacer moriator, moc«
tem duntaxat naturalem,iuxta verbi
propriccatem «itcnexerit,non ctiam
ciuilem,qu<r(vcmorc Noilratum !o-

qu.ir ) per rcligionis ingrcirum indu-

cuur,4ui calus.inquit tiiccum i Lu-
iicanoLegislacoce non fuerit dcciara
tus,rcmanct tii difpofitione inris c6-
muois, iiixca communcui regulam.1. *

commodifsi m^ft^.de libcr.Se pofthn.

quam pluribus exornac ibidcm : quo
iure,cafus hic, inquic, mortis ciuiiis,

no^ opcratar cundcm cdecluai ,qu6
mors vera in ifto cafu.

Circ^ qu.i:,priftseftadttertendum»

legcm rcgun) in lococicaco, pr^fcn*
ccm infpedioncm no oncrarc

, nam,
quod ibi diciti:r,vfumfruftu.n finid

fi patcr moriacur,ncc dijbic,iiL"c rari

iurc comaiuni cautum cc^ccuur « vt

U.
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CcielKSo* fiiater&. 1. qoodltfius*

C*de boo .qam liber.cttiD alijs. Deitt«

de carushic,queiD illc sdz, diCta, lcge

regia ominum fuitTc , iurc comiruni
non cxcac <lccirus,vcpocc,circ^ cuius

decifione valde laborac,in vanafque

paltcf diftrahoanir Scribetes ,ficiiti

cohftac ex przccdeiicibos:quodU iU
le £ttenir: vcficciim de hoc ipfo iure

qu;ramus,an vrusfriiftiis parcntis,

pcr ingrcflum rcligionis cxtmgua-

cur , ncn bc&c raciocinari videatur,

huDC cafumtdiccns, iure communt
decifum exure pro negaciua partc»

qniacoiorefifte cafus mortiscniiilus

nonoperacur eundem cfFcdum ,qii6

xnors naturalis , nquidcm,hoc ipfum

cft quodquijnmus ,an,quoadcxcin-

dioncm viusfru|^us > i(Ve cafus mor-*

cis oiuihs,eundem,quem mors nacit^

ra)if,^^ftitm operctiir.pen!<^c mt
rumeft,Tiruiiialioquindodum« ac

bene eruditumnon aduettiflerverbis

i!lisdi£ta:lcgis rcgia:, inquibosvim

tocam illc ponir, ibi ,&feo padrefalle'

ter, hxc fucccdcre c6fcqucncer,«i74if-*

Jt9 •jUbofob feu poderio (licolim Maio- «

res Doftrifetto»driai)aDrur,hodiefinr

moiieiqup vrimur, lexnouaait d.§.

19,&feo paifallecer efiando o filho fuhjeu

'

foder) vt fic,& fi dcmus,diddnj Ordi-

nacdc n^urcc naturaii duiuaxac locu

tam fuilTe
,
intclligatur camcn in ca-

fu,de quo li>quicur, quando ,fcilicet,

ad illud vfque cempirs, fub facris pa-
cernisfilius degcbac. & fic magU iic5

trario fcnfu vidctur dccidcre, quod
•vbi filius,viuo patie cxijc abillius

potcddcccius morsnon lic cxpc£tan

da quoad cxtinAionem vilisfrudus

,

^aii iam ancea fit excMii^m prt

m&mfilius»ftti iurise^ incae^>ic , vc

antiquo iute correfto, eadem OrdN
nat. exprefTcrac circa cnuncipatio-

nis cafum , 8c dcniquc duni ibidcm

rcgulampcxmiiit«qu6d booorum ad;

ttcacitiorum proprteus fpe*Aac aslfi-

.liam»vfusfru£lus vcroad pacrcm,qtta

diu (iliuni fub poccftate habcc, dices»

Aueraofilho a propriedade dellm
, opadr*

0 vfo (rfruito em quanto ofilbo efiiuerfobfeu

fo^i-fo«Profccio»magis pro (cnceDCia«

qoam defeodimos,qoJkm procontra«
riaaddocipoteft: cu probet,ttttomi

flatim dicat,vfunifrudu aduettcic&o«

rum, ad pacrc candiupernncft,qaan

diu fub illius potcftacc Hlius exiftic,

quali, fic qxcucc 6) 10 propccrca quod •

patcr ad mooafticam vicam fe rcce-

pic,edrec vfusfhiftusi ciim propriera

te penes filinm confolidatus » 10x01
Silimani fencetttiam iqoam taduer-
siis contrariai, iure communk verio'*

tem pcobauimus:& nunc lcge ooftra

rcgia fortafsis non imptouide com-
probamus. ^

Qttod vero proaodfsione iftinft

vrusirttdus,carttStquo peremancipa
tiooem,Sc alius,qaofecund(im legef

pacrias
,
pcr matrtmonium fihus exic

a paccrna pctcftatC} nominacim mc«
minic di&a Ordmat. prxcicatis vcr-

bis bsBC adfjdens

»

^.tmt fMfitmm^
tlfni», •« C4jU»,hg9llif firSo tntnpmtfih

ra delles bauer o fenborio cumprido cMw dt

fua coufi propria^ Non huc fpcdac,vc ca
fum dc quo agimus^dnierfo iurc iudi

cari vclic,fcd magis ilios duncaxac

nominauic,quia frcquentiorcs ij ca^ *

lus fuBr» per quos hodk fiUus i poce-
I o ftace pacris liberarur : Vode (hocedic

nocabslis do^rioa gloflz in clemeo*
i.vcrbo,pra;lidcnctSiin^n.de rcfcrip,

qu6d vbi lcx,alicuius cafus meminic
racioncfrcqucnciocis vTus

, pcr hoc
non incelligicur/aliosexcludcre : ad
quod, gioHam iiram aiotant tbi Anc*
de Bucrio,& ioaD.de lrool.colum.t«

& laf.in I. leA. huius noftrx )cg. nu.

17. vbi ad hoc meliorcm dicu giofsa

iuris ciuilis in 1. i.in glo(f.i. infr. de
ijs qUi ad ccclcCcoofug. & m 1.vnic.

in
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•

ih vetbo/poiifaoi;tn£ta de npi. Tir-*

gin.& rurlus candem docsrinam le-

pcciC lalbn.hic in t.lec, num. 31. vbi

pulchram vocat.fccundum quam,cu

conllct,cmancipationis,&: matrirao-

nij trcqucntiorcs-circ cafus, jpcr quot

fiUusexic i poteftate parenus , ratoi

^er6alioS}prxrercini illum,quk oa&i

torexpfoferstone paterna, lcx regia»

«|n«i)ftrtiro duntaxac caliium roe^

mink, rationcfrcqiicnciorisvfus,no

. vcro ad huius.cii limilium cxclurione

illosnominailc, intelligchtlaeft » vc

fic,dum re^ulam propofaiffet,qo^d

* pater vffliafi^u<^<^"^ liabec in bonis

filij qnandiu &Uum habcc in poccfla -

te»& icontrario (cnfu, qu6d co libc-

ratOjvfusfructuscum proptictatc co

folidatur, in cmancipationis, & ma-

trimonij caiibus.in quibusjiilio libe-

rato plcna propricta«triderccur,ex6

pla ponerec»qaia fi:cquenci(siroi funt

11 cafus,pec quos filius a patria potc-

ftatc eximitur. hunc dc quo agimus

,

& fimilcs.qui raro cucniunt.non cx-

cludens. fcd fubprarfata rcgula com-
prchcudcns.qaAdtandin patei habet

tfumfruccam,qoandiu fub illiuipo*

teftate filtus uiuit , 4 fcnfu contra*

fioquodis libcratus i facris patcrnis

^fumfrnctumhabcaccum propricta .

tc confolidaium . Acccdit vulgaris

rcguia.quod excmpla non arccancre

guiam.Udamni infocta. a. in fin. ff.de^

damn.iofec$- hacteous , inft.de gra-

. idib.GOgnat.not. Dcc.in l.qui iurifdi-

ctioni,numcr.i4«**<i« luiifdiic. omn.

. iudic.

Vndc ,
pari rationc tcntari poUct

,

I ^ filio rcligioncm ingrcflb.in parencls

pcrfona vfumFciiCXtini ceflare:ingrc(-

ro,inquahi,Gtim effcctu/fic cn im fcm
per dereligionis ingrcffu intclhgi-

inu$,qucmfubfccuta dl profcfsio , vc

tradunc Barc.S: alij in Authcn.ri qua

mulicr^iDfca hoctitul.Tiraq.de tccr.

lignag. §1. gloff.8. num.34. cumfcq.

&: Molm.dc Hif^an.primog. hb.i.c.

j.num.SJ.) pari inquam,rationc tcn

tari poffct,filio rcli^ionem ingrcffo^

vfamfruccam ccllareb perfenapa-

tri«»qoiafilio£jicco raooacho extin-

goitor patcia poteftas,vc vulg6 rcc^cp
.

tum eftauthoritatc gloflc^ cclcbtis Cc

vnicx,ad fin.ibi, nl ingrtjjo monailcrium,

in 1. fiexcaufa. §. Papinianus. ff. dc

mmor.quamdicuoc,notabilem, 8e

commooem alijs citatis Gomef. ia

1.6.Taur.numer.ii. ad fin.& in ^48*
Taur.num«7.adfin. 8ei.tom.variar.

icfolut.c.5>.num.io. in princ. Caldas

in d.l.ficuratorcro habcns,vcrbo,la:-

fis,num.i43.& Pincl. in d.l.i. p.i. nu«

mer. 46. C. dc bon.matern. vbi,qijia

in fine eitaoit Macheffelanom , coa«

trariaefencenti^auchorero,tam in in«

grefiii4iatris,qukm filij , Matheffela-

num, mquam , defucccfsionib. abin»

tcftat.inprincip. num.j.eum , iftius

Doctoris fcntcntia: adiicrsus comu-
uem fubfcripfiirc,vidcri, fcripfic Mc-
dezJn d.a.p*Kciim opoccet , 00« tt^

« verficul.cercius effeccos , ad fin.C.de

bon.quaslib. & auce cum in candem
fcntcnriam tutc citauit F.rancifcus

dc Cildasin d.num.i^^.cundem Pi-

nclum in codcm loco:fcdhoc pcrpc-

ram,iudicio meo:Nec ciiim,qui vnu
Doctorcm adoertfbs mulcorom pla-

cicumanudc, & fimpliciter allcgauic,

qaafi illius fencenci.x applaudens, al-

lcgafTc, vidctut : Cum it.iquc,pcr in-

grcdum rcligionis , filius dcfiii.it clTe

m potcHatc parctis,cxtinguctuc v(us«

fiuctu s parcDtisiquod.veriosTidetttr

aduertiis ffecepcamfenccncia, in quS
omnes conucniunr,vtcoftacex Dec.

iuc.in prxrcntia,num.62.. depcobac.

vbi in candcm fcntcntiam rcfcrc Spe

cubr.6i Panormitan.&: alios citat.SC

fcquuur Pincl.iu d.i-part.l.i. nu.45.

vcrfic.dttodecim^ smptianir} Micbm
• de
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QuarU part.f.2.

'

dc fucccff. progrcfTu lib.i. §.i.nu.39.

cum (cqucDCi, Qomd.ti. Mcndcz.in
locislUf^ra pioxim^i cicacis:c]ui om-
nes , hanc fcnccntiam mciifcnmina"

tim amplcflrimtur , neminc pro con-

craria parcc cclaco ^quam camen,cgo

vcriorcnj cdcpuco
,
falccmanlpcclo

iiirc rcgio noftrocx Ordin. d.tic.97.

§.i9.iuxca pra:ccdcnccm ad cam cra<

dicum inccrprccacioncm , qux dcmu
duiancu pacria poceftatc« vrumfrudu
in bonij filij durarc, pcrmiccic.

3
Lccjuoniam lcx rcgia ibidcm ,pro

cxtiniilione vfusfr:;(ius ob fiJij libcra

cioiicm de pacria poccftacc, cxcpiuni

pofuic in calu macrimonij, nouum in

dc clicioargumcntum ad iftius fcn-

tcnciJt c6prob.iiionc ,ncc tamc quo-

ad niias uins qua:ftioncsapud inccro

):rcccsnouu: argum-jncum cft cnim^
dc macrimoniocarnali, ad (piricua-

lc,iurc noiifsimum.c.Iicuc vir.c.Ccut

alccrius.7.q.i.ccxc.inc.pcnulL& vlc.

dc cranflac.epifc. cradunc Canoniilae

in c.cua: , dc fpon[al. laC qui codcin

vcicuraigumcnco,in Auth. fi qua mu
licr,m].i2.. infra hoccir, nocanc Abb.
in c.mnocuic. nu.13. dc clc6l. Dcc.in
Auch.mgreisi.nu.Ai. int.co. 5c Eucr.

loco 76.6: fcq.in cacum, vc dicac laf.

d.nn.ii.quod magis faucri dcbcc ma
trimonio fpiricuali qu.i cainali ;pco

quo facic rcligionis fauor, de qtio in

l.fuiit pcifonAr,iu lin.ll.dc religiof.ec

fumpc.fun.vndc.cum filius , vcl filia,

pcr ingrciTum tciigionis cotr.ihac fpi

ricualc coniugmni, vc paccc,diccndu

vidccLir , quodlicuci patcr .unicccrcc

vfun;fru^lu,fifilius coir.ihcicc carna

lecoiiiugiura , iuxtacxurcflnm Ord.

infd. §19.1 foriioci d:bcc aniittctc,

fpiricuali coiur.i^o.

Qiiod vcro illi obijciunc , faftum

filij,etli laudabilc ,noii poilc .lufcrre

patriius libi qux/icuin in bonisip-

ilus tilijjiuxca rcgulaai.lad qucd no-

»5»

ftrum.ff.de rcgul.iur.cui Pincl.ind»

num.45.addit ccxr.qucm nocabilcm

dicic,in l.impubcri.40. ff.dc admini-

ftracion.cucor.ibi , nam ad alienMn ittia-

riam^frmlegium miUtum parrigi^non oportet^

Facili rcfponllonccollctur, diccndo,

quud in cafu macrimonij lcx voluic

cxprcfbc in d.§ i^.ti.cicul.p^.fafto fi-

]ij,pacrcm vfufructu priuari,quod ob
tincccciam li linc conlcnfu parcn-

tis,fiiius vxorcmducaCjVC circj fimi

Icm Icgcm rcgiani Caftcllx.^B. I au.

tradic ibidctn Gomcf. numcr. 6. vbi

idcm promifcuc cradidic dc filia,fin^

liccncia&c voluncaccpatris nubentc:.

quod &: forciiis ftringit in cafuno-

ftro, fiquidcm llludfadlumjCire non
laudabile , fcu vicupcrabilc ,ac It gi-

bus mulciimpccnalc, conftaccx Au-
thcntic. fcd fi poft. C* dc inofficiof.

tcftamcnc.&: in rcgno Cnftcllz cx IJ

fccunda,cicul.dc luacrimon. libr.ccr-

tioifori , ciim alijs congcftis a Co-
uarcu.dc fponlal. fccunda pacc.capi-

cul.ccrcio.§.8.numci.fcxto,dc quo a-

pud ncs cft Ordinac. libc. quarco,

ciiul.88.$.i.Sc fcqucnc.quam latc cx-

phcuimus in rclcctionc 1.1 icix ,ccr-

tia part. ff.dc cdnuiticn. dtmon*
ftracion. Vndc, cijm in cafu niatri-

monij, fado filij non cam Jaudabi-

Ii > imu atiquando vicupcrabiii , lcx

regia iubcai , inuico pacri vfum-

tiuccum aufetii, ac cum propricca-

cc filio rcfcruari ,iiimirum , li dc ca

arginncccmur ai! cafum niacrimonij

fpiricualis.quod lcmpcr fS: magis lau

dabile cft;Ncc lunc illud filij priuile

giu a. lcgc dacij,in patris iniuria pro-

rogatur ,iqu6d cnim pcr ingrcfium

tcligtonis , fiiius cxcat .1 poccftacc

pacris,noncft priuiicgij , fcd iuds
oiciinarij

,
quo craditum cft,filium,

pcr in^rclTum rcligionis, d parcn-

tis poccftatc exirc, iuxca rccepcam

dicta; gioirx fcnccntiam in I. fi cx

C G cauf4



Lu^CJeSacrofattil.BccU/,

caufa.§. Papinianus.fF.de min. ncm- mus fupra cum alijs contra BnnSt:

pcquia alcerius Poccllaci rubJicus

cft.vc in cap.aou dicatis.i&. qacft.i»

oocrd,qudi pacri nd comptMC vlus»

nufl:usiii bonis fiIij,qnando is ab iU

Jitts pocelhcc liberacur.uon filij pri*

uilcgium cft, fcd plaaa lcgis difpofi.

tio,<4iia fancicuo) cft ,
pacri vfuniffu-

Ctixm compccccc in bonis aduencicijs

filij^utim habcc in pcceftate,vc ind»

l.ctiin oporcecCde bon.qujr ltb.ibi»

&unm 9(ktfhi(htt pditm sfud patrm , rtt

«iaiir,fvfpmimM,fiitram in facritfit conftim

tutuf.permanMt: Qtiod clarius exprimlo

tur in d.OrdinaC.lib.4. cicu.97.§.i 9*

dum aic, & fe oJilboilMdofolfpodtrdt fttt

fai ganbaJfealgimMmfrtmrdtJgjUwU^

fufkchgmm SrrititJitnuicU, Uurd^
fibo dfrvfrkiade dellefy& ofn of ffet &fim
ffosm fugnto oftbo Jitutr , fibfeu podtr,

Vndc,cumica clarc prcbecur , pr{«

rercim legc pacriajbonorura aducn*

titioium,qu<t filius fub poceftacc pa*

Ckis acquiunic» v(anifirttftum dunt»*'

xatadpatcem pettinercquandiu &•

Jius viuic fub illius poteftatc: quid
aliudcft, filio,per ingrcfTum rcligio^

nis , a pacri j poicftacc Coluco , vfum-
fru&um bonorumquac habcbac, ad
patrem non perctncrc

, qu^m icgu
difpofictonem

,
qu^ agicde vfufinidtt

Aacriqu^rendo ,excuncce(rare l vt

ficaptius dicacur, ingrctro fijio reli*

gionem » vfumfru<^um bonorum ,

qux habcbac
,
pacri nulla lcge dari

,

quara dacum ,
aliqiia Jegc, faftouc

njijaufcrri . Quibus accedic, quud
vfusfruftns«quotidie nafcitor, & oon
ftituicur,vt in l.prim.$.inccrdum. fF.

dc vfufract.accrcrcen*ficuci adpr«>
ccdcnccm quoeftionem obGmiui-

, musfupra.

j Sediam vc prarfens capuc abfol-

uamus, eo rcgrcisi vndc digrcfsi fui-

mus , «d ceftamencum > fcilicec , in-

gcedicntis nionaftccittm , refolui-

& communcm , illud dpil, nifi Je-

gom folennicate vallatum,va]ece;nc«

que ita condico, monafterij ptjcteii*

tioncm non obdTe . Nunc procom-
plemcnco addimus, illud ^ ica fccun..

diim Jcgcscondicum,non icricaciex

facra Tridcncin.Synod.fefl.15. de rc

gulacib.capicul.i6. obprzccrmiflam

foIennitacem,quam ibi,inreBttntla<*

tionibos, flCobligationibtts nooiciOo

rnm adhibeti,prsciptt,videlicet , vc
nonalicer valeant, quim hCtx cum
licencia Epifcopi , fiuc cius Vicarij,

iuxu duos mcfcs proximos ance pro

fcfsionem : qu^ toiconicas in cciU-

nieniariadiipofittone 'non exigicur,

in qua«8e tatio , & vetba CactiiiJittf

decteti manifeft^ceflam«Oc vcrbia

paccc, quia ceftamentum, non eft re-

nunciacio,auc obligacio. l.vcrbacon

craxcrunctF.de vcrb.iigniHcac.& nul

luminijcit vincuium ccftaCori,qu6-

mintts liber^ ad icculfi ccgccdiiacac«

ante profeisionemfecutamyfiregctt*

di malit,ambulacoria cftenimvlci-
mavoluntas vfque ad fupremum vi-

tarcxitum. I.qudrca. (i. dc adimcnd.

l«.gac.£x quo apparcc , in ca celVare

dccreci iliius racionem , quod nulla

alia rationc prccedit irritans rcmin-
tiacioncs,tt obligauones £aAas anm
profisfsioncm citra ccinpus & fet-

mam dc qua ibi,qu^m ne alids , fi ex
vaIcrcnr,nouicios,illis lcgacos, & a-

ftriclos; coafto magis aniiuo ob rci

faiiuUaris inopiam, quam omoioo
libcro,proot res exigic,profiteri,ali-

quando contingerec,qu^ fundamcn-
Ulis ratio exprciFa cft.in vcrficu. fed

ncqueance ibi«w Ue9C€df»m difitdt»

re nequeat.

Qu.i ftantc racionc,qu9 vcra & v-

nicaeft ad piordicium dccrctu^pro-

bandum videbacor , cum Najuarr*

«onfiJio UJU fcqucncisde cegttlarib»

Digitized by Google



& Guticrrcz in cap.quanuis padum, tioncs,in pendcncl cfl*e,di'ceremus, fi

vcrb.duni nuptui.colum.fin.num.y.

dcpac.lib.^.contra Valafc. qui illos

Setulic noo fccucus , dc parcicionib.

.j&tmai.&%.caui ie^aeod411udpcr-

tinerc» nuroliim adraiaDCMtioncf,
'9L oblincioocs fadasameprofefs 10-

nem,ao iQgrcfTo rcligionem, fcd eria

ab iogrefluro , quia in ifto, cadem il-

laexpccflaracio militat»ncpoftca in

gtc(rus,prxmifla: rcnuntiacionisi auc

obligauooisoccafiooedifcedere oe-

qo6ac:tt vccba ^uidcm nonrepug-
nanc ,

quinimd yidecur
«
qudd verba

ilia , NulUfuoque renuntiath^ aut obligath

Mtcafa^, cam compcchcndanc rcnu*

ciacionc$»& obligacioncs fa&as ancc

xcligionis ingreuum qodoi pod il-

loiDils oottttianik tempore : fie cett£

4diltfittiii)cMtfi(ilr«aenttct,autlal«

«em<bo«iinus frcquenter , cales re*

jiuntiacioncs,& ob!igaciones,Hcri ab
ingrcfluris monafteria ,quani ab in-

gccCsis iam, &c, vc conddcrac Nauar.
d.confiU8i. maiushic vcrccbatuc pc-

ricolamtvc ficcrodeoduRk non fit,

qood pericolofius malum , fveqoen-

ccr ,auceciam frcquenii6t ettcntttrii»

fan^a Synodus finerct improuifum.
Hoccamcn dilcrcce cfk accipicn-

dum»vc,fcilicec»obJi^acio ,& renan-

tiacio ftttte celigionat ingreffiia» »-

miffi non valeat , qiiaodo aotmo ac
intaita fiitaci iogrclTus illa fafta fuc-

^ tic , tunc cntm ver^ obcinec prxdidla

racio, ne,qui futurat [irofcrsionis in-

tuitu rcsfuas prununc, auc rcnuncia*

uic , allquaudo profiteatur inuuus
propcct rertiat:|aopiam, quas ni8n&
tofecnlo nuilipromiioetec : Acverd
xcnuotiatio,fca obligacto, cui fc fub-

didit, non animo vliar monallicac fc

fubdcndi.firma inancbic,Conciiij dc

crcto nonfubdica,5c ii poftca ita obli

gacusfflonajCUrium ingrcdiacur; alio

.quiQepiittrMseshomioumobliga-

forcc poftca obfubfecutu rcligionis

ingtcirum irricarcncur ; vlcraquara,

^uodnonfic crcdcndum,cum qui in

(calo deliberac^ vioens iarr fuo re«

,inmciaulc,aar promifit remrttam,in'«
'

'gccffiim poftea religioaem,.caU'renti

tiationc, anc promifsione rccardari

,

quommus adfcculum iiberc rcuerta

tur,fi td iibi proponac : Acquc ica ap-

parcc, praKltfti decreci rationc ccila-

re in renAtittlc^^faaawe religro

nisingre(rum,D6 camcn ilUusingre-*

diendxajiimo fafta : viget vcr6 in

rcnunciacioneiIla,qua;,ctfi antea fa-

€tz fuiircchoc camc animo h€ta. pro-

ponicuc:quz aniffli difcrecio,dircreci

judicis arbicrior^fnqucoda ctic , id

collefturiex ioteiaalio t£poris obU
gationis » ad temput ingrcuus , vt in

alio propofito confidcranc Docc. do
quoCouar.in c.i.nu.j.ance fi.de ccft.

vci cx alijs lcgitimis conicccuris * Et

hoctin cafu dubio,naffl.vbi in obliga

cionc ipfa,fea tenttnciatione^eiigio*

nisiotrandc mentio^i^inf^iilMii-

lis animusdccIaraciirVttullidt^ai^MB

ti tUa cflc, appaTcbit,cx d.c.i^-Quod

expr^diccis vidcbatur pcrtincic ,

adrcnunriationcs,& obiigacioncs an

tc ingrcUum fa^as,cius tamc animo
9c ittCotfUittiSM Niuar.fencenctam <C

Gtttiet.vbi fup. comraquos Valafe.

noftet conctariu proiiaaic.d.c*rtf.no.

li.cum fcqucnti . Aduertcnduni cft

vcr6,qu6d rcfcttur, facram Congrc-
gacioncmccnluifle, pr^didu Cociiij

dccretu^Iocun&habcre in donationi

bus fitftis tnce (ofccpcum babitu , vc

dfcitttr inannocar.ftd Naaar. d.conC

81.8: iccruminfcquenci:qAodfi tci

cft,llluftrifsimoru C.irdinallum dc-

Hnicioniiiac in rcjomiiladifpucacicH

nc , ftandum omnino cric.

Ad ceftamcntariam vcr^difpofi-

doiMmiCa qusance , qa^m qux poft

Cc % . in«
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juDgtdfiiAOcdioacurjConcil.nd pcr-

tmcc.vt fupra dixi.quod ttadidic Gu
ticrr.diil.vcrb.dumnupcui,numcr.4.

iinllumfccucus comprobat Valafc.

dift.capitu 1 . 1 6Jittm. i}.cum fcqucn-

tibwvbi, Dumer.i9.9cfcqaciitt idcm

vadic in donaciooc caiiuiiiorci&»

Xodiciilis. dcccptumquc in hoc , ad-

vMOfk ^"'^^ DiJac.Spin. in Spccul.

tcttamcnt.glofr.ii.principali numct.

50.dumibi, ConciI.dccrccum,ta|B

ia ccdamcnco , quam in dofiacione ,

]fecor£iacelJizic :Qood fi cooccde*

cemus,corre&liodi6 dicerimiis» tu-

zaomnia, qux , monafterium ingrc-

di volcntibus, libcre ceftari , pcrmit-

Cunt:quod abfic : ciim ncc ratio ,ncc

vccba nuncupaci fynodalis decreci*

dc tcdamcncofinc tprctcrqua, quo4

iBftamcotisnon coiiucoic,abalcerius

«tbiccioyfcu liccntia pendere.vt lo-

aoociacioDibus,& obligationibus,do

quibusibi : Acque hic pro verbo,

dcccdtns, in ooftro tcx. iatis lint adte-

lUmenta mortls ccmporc fafta, quia

illorum,in iurc,priuilegia,r/tra func:

ciuiliquippe iutc, nulJum mucni-

tur,vc celoluimus: qnod vcro Ponti-

ficio iurc , &c noftro rcgio fibi vcndi-"

ccnt, m prorccdcncibus tradidimus

:

Sacius camcn oami mrc , &vcilius

fcm^ cr eft , vc ccftamcotum , quod

jn tcmpuspoft mOrccm ordioacor,

4iote motcis cempus ordinecur.Nam

qoi ordioatiooem illius in ccmpus

mortis difFcrc , non raro fp^ hac h u-

ftcicus morccm obibic , dum, quod

in vita in morccm diftcicur , moitc

ipfa au£ccLUi :ac , vt Cacis prudeocer

Atift.aicbac,Qui xgrocaos ceftamen

cumfctibictfimiliccr facic. vc <)ui io

lempeftacc maris^Ojiutica ioftrumcn

•ta pararc iocipiuoc.

UuCJfSacrofan^.Bccle/,

QVINTA PARS.

DE Q.VIBVS BONIS
\ teftacotpoccft di^jfoact^

AdTexcibi.

Bonorum qu^ioftaurlt^ it«

Inicij Qj^ataBPanis

SVMMARIA.

^dimhan^9mrmrtlidis44iimcm
fas

,

^ Patcr,vcl aliu$,qui Itgttimam debttypotcS^

gartem bonorumyqiusle^timam exctdit, in

njMtrtbm^puttiagerit , fi^cauftrtHn*

fntrf^ qme txftiiii» ttxt. ni C ir

/irrvj^&rff.iiitllttfffWi : Booocum
quod optauerit, d*. idem traditur ex

muni fententia in eltSimit rM^dd qat^WK»

qut caufai rtU^a.

3 Limitatur prtecedent conclujio , ut non pro-

^tdat,quando ret, k ttHatoreele(i*exctMt

• tjkrtxtfirtiti de qua liberi tefiarifot^ t

r
&M iJUmfit ix rtUpxdoA fkt tdafixi

num. 4.

5 AnfauortEcclt^fturtligiomt, pofsitdo'

. mtnus.compeHi ad rtijutc dijirdclioncm ?

5 Traditur aduersus Di^il. rc communi,Zcclt

fuUgata^onfoTcfociu comptllcfidum ad

wxiiuoxtmfartit,fiutmlmktthtt4»

.7 Cmlrditur^ffirgato aifim-cemfit

f^ t^torent,eUgere nm txcedentemM
lorempartis,arbitrto fuo commifdt& tta-

dttur.,vnde leg.tcum fwe ad cmtfix^^fim
ad propbjn.ts Joluidcheat.

8 NOfl poieil pattr,alienam rem Itgare , a
fi'

ii» ^txixM rhra i^itimm rtliquit,etli
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t» ftsmik ktrtikirk^9§9krM kpri" res ali]s relinqQtinrivcl ]p'ropri( jpfo

mdm.cornparanim^JUfiim^^Uau^mm

. folueiflofMiiftcijet,

^ Jjmic4turfecundo tnodo c<)nclufto,qu/i tra"

ditum esl,pop patrem\ partem bonorumfm
ruin,drbitriofHO comniifam^itt ret^ua tle»

geritfTtUnftinm

. rtliSit sdfim caMfisi& tr*dkm^d,pr»

•frii jipiifiettverMif0^to,(fdifirtmiam -

. ter iegatum 9fmUt& iilgtiamfntrdfiur^

reliSum,

' ' Qkdtdam obferuatio tradttur ad regiam

p0rtMgaii.Oriiit,itiHb.4,tit,^l.%.ftu

Tr4iMt§r, Itgttiuumfilionmi » r/rqmum
. bmtBnmimMttmmj^JtimftftiHrtri

^itnmitm nr^m ^fttirrdiim^

cum communi fentcntia.

Legitimi liberorum ^ualiterfolui debtatj

" explic4tur:idem agitur circk legstum ctrtdt

fmm heimrum^Msui reHftum.

t4 Vtrhm , relinquo , ^uU imfortt» i &,

QVINTAEPAR.TIS
Iniduin*

De U^ttto kgittmamixctdintu

Oftqudm dc perfonis

ceftancium,-<ic cefta-

meocorum Colenoka^

tibu$,,dequepcr(oni$t

quibui mioos .folcn-

nicer in ilHs relinqui

potcll,ac dcimjue, tie teftanicnti te-

porc , m pcxccdcntibus proircntium

commcDCacioium parcibus itaAaui-

inus,pacs bxc fequirur,ad res qose re,

.linqtttitur,percincns,pracxpIanano-

ne,S£ ornacucex*ibi,^onori.m,f«oil«fM-

uetitjtUnqueHyC^ux vci ba Ibrr. in pr^-

fcDti varijs i]i:xJlionibus cxorn.iiiic

,

.qiiacum plurcs a nobiscxplicit.Ttup.

naauenc;iuQC aucem rcsjquas cci^aco-

runi,vel alicnx :aIienDai verdaro* '

dlofcfibcndi ordincnon erir,(i prius

de proptijs dirputacioncm prxmitca
nius,dc alicnarcci lcgaco deindc, loi;

co proprioaduri.

I Qiioniamigicurcexr.hi6air»pofle
*" qucm,bonosQm quod opcaucticCon

- cilio rclinqucrc,quxfiuic hicBarcoL
column.i2..qua:ft.i.quinta: quxftion.

princip.an huius legis priuilegiopof

iic,diminui pars alijs dcbica'&ftacim

iefolutiu2|radic io namer. $

5

6^

qoodyiiec pacer,filtj,ftec filius*pareii*
' cum,ncc Itbetcus, pacrooi lcgiijinaiii

poccft minuerc rclioquendo ad pias

cauras:& pro filio cftcexccclcbris in

cap.quicunquevulc.i7.qu2ftion.fi-

nal.& cum recepca fenccncia fupca di

simus b iaicio cercij» parc. deni^
* que,hcc£BOcencia facis«olligtcurex

mence oiimiumsqut,filiorum legici-

mam , fauorabiliorcm eire [qium p)a

caul"am,plane concedunc : Vndc ,li-

becos,io parce iure nacura: dcbita o«

iierari,non poiTe, in pauperum , fcu

caiofots alterius pix caufx hmott^
vecifsimnm,S: receptirsimum,in fpe

cie dixic Cofta in capicul. fi pacer. a»

part.vecbo,dcbi(s,num.7. dc ccftam»

libr.tf.

I,
Nunc crgo,quia conftac , Alioium .

]egirimam,ob piae caunereiida,8e fa

borem,oec minui.oec grauaripofle»

^de quo egimusfup-io d.3.parce^v^

dcndum eric, an parccm bonorufuo-

rum,qu2:cft excra legiiiiiii porcio-

nera,[3cfsitpaccr,in rc,vcl rcbusccr-

ciSjS^ clcftis, cccklja: , vel cuiuis a«

Uj piaecaufjerelioquere \ & parccm
ararmatiuam ioquxftioQe iftapro-

bac nofier res.pr{reatibas verbis,fo-

wrum quod optaveric
,
retinquere, pcr quiB

vcrba dacur clcftio ceftatori , vt pof.

fic bonorum fuorum rcm ccrcani c.-

Jigcce , io pix caufx rciida:nani

Cc 5 vcr-
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' LtiMdeSacroJancl, Bcclef.

veihum i
quoi fTion quanticatcm bo- fiufn.f5.& ibiciem in ?.limitat. C. dt

notum, lcd qualitaccm imporcat ,

atquc ic«,clur!i tcx.gcncralitcr loqui»

,
• tut m omiuqui ell habilisad tcftan-

du o\,vt paccc ; xbi , mufquifque^

flcc.iunftaglQfr.SE ficcam tn illo,qm

legicimain debecalijs.qu^m qui non

dd>ct,cum rayftcribvlus cflV vidc-

tur vcrbo il)o
,
quod , cuius (ignitica-

cio non qu.intitatcm, fcd qualitatcja

rerum importar.Sc nO , didione,jiwr,

qux (ignificacquaQcifacem, qua^fic

ionuac^Don poiie vnumquemqaaipi^

. caafo relinquere , tNinorttm qnorop
taotrir, poftc camcn rdinqucrc , bo-

"

norum quod optauerit: nam.ccli non

|)ofsicrclinqucrc„ quot bona voluc*

ric, propter lcgicimamporiionem a«

lijs debicam, eam caoien paccem bo-

nbmmiqtff le^icimam excedic , po^ ;

lieft,tn re cerca etigere ,quam oloe*
*

ritjioccnim importat vcrbum,apM.

ueritj vt probatur in rub. fiC nigr.ft.de

opiion.vcl clcclcgar.prarfcrcim in I,

2..eiufdcm ticul. ibi , opubit qum nlit^

ccfiBarchic column.ti.Quoi. 5&. cra»

^di'dcrit,verbum hocjfigniBcare arbi*

trium boni viri: quod anccf eutn fen*'

filTc vidctur gloir.in d,I.i. verb.quem

vclir.ibi, noscontrA^ vcrb.ad lcgata-

riuin,vcr{ic.rcddic.£i dcnique,prxfa

. <am conclufionem, quam excextiiic •

^rompfimus \ iodobicabilem reddic

X>oftorum opinio ,qax ^neraliccr

probacpofle patrem,portioncm,qux

eft cxtra lcgitimam,in rc ccrta cligc

rc,& dc catcftjri,vctuic lcntctia Bal.

inrubr.ft.de rcr.diuil.num.i^verficu.

€eA ponc y qnam^Iaadac& fequicur

Alexand.in l.in quartam, colttm.ii..

ff.ad leg Fal6id.8e ibi Rip. num.ioi.

lafon.in l.fcimus,num..7.C.dc inof.

Ccftjmcn. in l.filium qucm habcn-

rcro,num.i7..C.famil.crcifc.&jpluti-

mumexcoUic Roderic. Suarez in 1.

quotuam in pcioribus , ampUacto.ts.

inoffic.tcftamcn. vtrobiquc ad idctn

ctiam tcfcrcns Ba!dum,in l.potcft.ff.

dc lcgat.i.Cojuar. in cap. Raynalduf
$.i.Qum.5.de ceftameo. Valaiccon*

rak*5$'.num.8. t.com. Cabed.decifi;

lo^ num. i.parc. i. vbi cicatBalduni

in l.i.ft.dc rcr.diuif.colum. i. que ini

3 rubr.citare dcbuiflct,& habctur inj,

l^.Taur.vbi Gomcf. U alij glofTato*

resincelliguncjvc non procedac, qua
do res afiiimpcaexcfdic vatorem pat
lis,4e qoa pacer liber^ ttftari ppci^ft^

quod cciam cradunc Couarcu. Yii^

Jafcproximc citaci: & ratio eft, quitf

tunc , ncgari non poccft
, lcgicimam

filij prxgrauati in oncrc communto
niscum alcerq, habendz,pro parre»

3ua, rcsele^fiUittS legicimlingro»*

icttr:porr6,6iim6grauamen coUitur

de legicima. d. 1. quoniam in prlori*

bus,eclam(i proponacur adiedum
in pi>T caufx fauorcin , Cofta d. ver-

bo,dcbic:e,num.7. VndCjfi paccreli-

gacpra;dium debonisfuis, & relin- .

quacin piam caufam,ica demuQS ^a*
lebit io ca re Jegatom , fi in rcliquir

bonis mancat intcgra legitima hbo*
rcrum:& iia dicit BalJ. vbi fupra,in

ca(u Icgatrpij,dcquo loquicur,qucQi

alijiimpliciter fcquuntur.

Scd vtdecur , quod, lupra dtdum
incooneoiens de commimione habft

da in rc maicris preiij ,ceflec «fiitla

cui rclida eft,oft'cratliberis,inpecu-

nia numcrata,prccium partiscxcede

tis.fic cnim incegracis lcgicima ma«
nct, nccin fartealiquacommunio'
'ocmbdbercjCoguQCor. •

Venim ,xcfi illud ioconuenitos,

hoc modo cefiarc videacur , aliud ,cx

co rcfulcac, ncmpe;filium,ad reifuf
diftra<ftioncm compelli, concra rcg.

I.inuicum,&: l.dudum, infra dc con»
Crahcnd. empcion. Prxccrci, ficuci

fcr cxpreflam paceoiis voiuntaceoify

Aoa
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QuinUpartJhkium* 154
Aon poflct hoc onusjegicima! filij ccclena,caufa trA^larerarratqueicaf

impooijvc rcui ,qud: (pe^ac ad.eam,

veoiicce cogccccu^ , luxca d.i.quonii

io ptioribttSi mttlto mint&f id ppicric

fvf ooaieftocacaiQ volnncaccm s vn^
dctnon pQtecic to propoficofiJiuflob»

iaco fibi prciLO rct lcgacx
,
pro parce

qax fuperac ccrciuni bonorum pa-

cris,( vccum rcgnicolisnoftris aga )

ad rci ccadiciQoein compell; : quody

IpqucQf ii^ffyi|i; ^lio docaca- rccsdi-»

4n C9bed.d.decir'io8. num.i.GUfli

fiiqiiencib.-precerquam (i res lUafilto

xlocaca commodaro duuiioncm noo
paciacur, cuncenim pccciic iuticx cx

ctlicio,rciil o docaca« lololiiium aci-

iuUicacaiUire<;uodum iu(lam illius

-^ftimacioBem ,alioc cogcre,vc,poC'

ctoiDesi]uas m lUai^lMl^^iJJi voDdSc
^i^cradidic numr»yiw)^iiii i U v|cw

praefatjc diuinonis.

4 , £t hxc ica dc plano proceduntt vbi

noo cu n pia cauCa coocendcrecur

:

hi vero cun^ p.upatt(A.filias agac , id^

vtdeciir^icendiim/cGaiid^m opinio

ncm,quani, vcnisimami & receptif«

ifimamdiXK Colla in J. vcrb. Ucbic^c,

num.7.ncmpc,icgitimam filijiCtiam

in pia: ci^v^x isLUOtcp^ 9pcrari non

Sed hic oDuac ib oonrca^ioiii alcc^

fa recep^a feocenciaiquam cradic Go
Aicf.s-.com.c.&.num.si.fie lacc^acdi»

hgcntcr cxaminac Ccuarrn.Iib.j.va-

riar.telol.cap.i^.nurp.y. vfquc ad fi-

ocm illius cap^vbiicribic, eiU com«
munem teottotiam ,& frcquenctfsi?

jnoomnium,Gdfepru reccpcam,pofie

pnoatum , adcem fuam iu(lo prtfcio

ycndendam compelli, fauore eccle-

fixconWrvcudx , vel lam conilrud.r

ampltanci.r, (ic liaucac.i rcguladi^xa:

l.iDuicuin.oDfauorcm ccligionis

.

SeoQodi^mquam rcceptam£:ncea

.
cijiiB,pcobart,videtor,pc>ire fijium

pcUi ad tci lc^ufliC(adi(io&cip.»iH6fi

pcriclicari , vidctcjr pra:ui6ta alcera

conimunis,qu^ bab.cc«ncn polie filw^

in lcgicima oneratietiam ob pia*c^
ficfiniorcm : .quod K iUud magism
^rminis probarc videcurccx. in §.fi.

inflicu.dcdonaciou.&: in infra de
commun.feru. u^anum. vbi craditur,

qu6 d uonaca lik>ci:cace (cruo commu
m ab altcructocx dominis ,compol-
litur alcer,partfi.m foitl^^vcadcrc ifa-

^orc.libcrcaciififcplcparo libcciitcm

fcruateonfcqaatur. , .

Ex qu6tcx.oot«ibi Eaf.in ii.quod,

fi iuirecit ctftacor, ccclcnam conil:rui

in ioco comoiuni , cogcndu^ crit to^ .

cius,pafcem fuam ycndere lufto pre«

tio:8t Bcl4*-C6^r)t & fcquitur uroa
in l.ncc cmerc, num.x. vcrnc.feoin*

d6fallit»C.deiuredcIibcraod.Fciii|^

in cap.i.num.t. vctfic. idcm ficcfta^

tor,c;xira dc iuJxis ,vbi id cradic ia
tortiotibustcrminis: Gonicf. dif^.i.

tom.oum.5i.verfical.(ecund6 mfccO|

adidaUeg&nstcBC. inl.fi quisfcputf .

chrutn.ft.de rcligioC 8cfumpr«fuoei^«

poft bald.vbi fupia.qui ctiam allcga

iiit.l.locum.ff. dcvfutruc. & gcncra-
*

litcr, poflcquiJcm focium,rcm com
muncm icgare ad piam caufam , ua
vc cenir^cur atccrfoaDS parccn - fuf
vendcrc, argpmcnco didx l.i. in li«

bercace loqttcotis,cradic L iraquei.in

traft.^c p'ia cauf.priuii.^y, vbi ad id

ciiam citat Firmian. ad liocaiia iura
,

alJcgaocem in crad.dc tpifc. qusEO:.
^

~^i^{u.Ub.4.vccdc. addo^bic alia^
lQpibus,in poftro cafu vidcrur*af9r#

l^jioti ptoban.poCTe pacrem , rcm ma^
ioris prctij^ad pu(b CauGm rcltnquo

rc ,'it.i vc tcncatur filius.pio parte,

qua- luirrcditor lcgitimam,iufto prc-

tio vcndcrc,acquc i^oc inodo,fauore

pix caular, lcgiiimam filij prxgraua-

.iCffic limitaca dccifione diikx Irquo-

,m amio|;ciocibi;s; ncm,^^ccirp^
'\ " ' " Cc 4 •• fec-
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Li..^Je SacrofanCi,BccIe/,

fct.hocfaccrc in re, qna; fibi cHct hvl qui cx caufa,quac fibi vidcbitur iufta.

5

filio communis,iuxtafupra dida lcn

r«ntiam,tTul(6 magis poiccttin rc ,

cuius pars fpeftac ad6hu«i iuiekgi

timx^rgixm. I.Papinianui» $.qo«cU

auccm.H^de inof.tcftam.

Sccuridura quoi diccndum vidc-

tur in cafujquciu pofuit Bald.in d.tur

bric.ff.dc rcr.diuiLhumcr.i. de patrc

2ui mandauic in ceftaincnto tqu6(l

cret hofpitate io clomihusfuis>qu6d

ctfie^e domus cxccderent valorcai

parcis,qua; eftcxtra Icgitimam libc'

rorum, ficri nihilominus pofTct hof-

pitaic mii]is,re(idui prctio iibcnsfo

iuco.

Supradtftis tamen oon obftatibus»'

contranum dicendumeft>nempc, yc

:non poQicpacer» cuiufcunque pi«
cauficfauore , Icgitimam libcrorum

onerare,iuxta communcm fcntcntia

dc qua pct Co|lara vbi fup. & genera

Jcmdccifioncm diGtx l.quoniamin

prioribus,qCix,cum gcneralif fitinon

eric lioficanda, v bi a mrc llmiiata n$
reperitur • Ced magis priuilcgiacos

quoque cafus comprthcnikt,argu-

mcnto I.in fi'2uJcm.§ fin.m fin. iJ.dc

mil.tedamcn.acproindc in quxdio-

Acnoftrainon compellccttr filiut ad
traditione rei,oblaco precio pro par*

. ce,qua:fupcratvjicstctcij,fcd magis,

nccadpiascaufas, lcgatum valebic

inrcilla.

Nccobftic communis opinio dc

. quafup.quod polsilt dominus copcl"

li ad retfnie vendttioueni fauore re*

]igionis:nam commuois illa,tuti n6
ciftineceam admiccicCouar. indid.

^

cap.i^.column.fift. nifidctur mora*
Jis quardam ncrcfiit.is ccclchx paro

chulis,fcucpifcopalis ccclcfix crigc

da:,aut amphanda:,vcl cciam,vbi nul

.lumiaucpatuum pr«iudiciumcxta-
li vcnditionc rei domino inferacur:

«Iiasver6 eric «^cundus ^rinceps»

pofsic compcilcrc priuacum , vc rcio

fuam vendat ad ccclefide pronar

fterij conftfuciioncm,ampliationea

n^iquod apud nos,vfu rcceptum,ftia

pcrqui principcm adiri , fiue dc par-

uo,fiuc dc Q agoo priuaci prxiudicio

agacurjfiuc dc ccclcfiaparocbiali ne«

cc(Iatia,(]uc.de monafterio ccade-

rurmec^vnquaffla tn&riores indiccs-,

in boc inanum mntcrci ceftacur Vt;
]afc.confuIr.2.i.muIci fuoc cafus, no.

i.com.i.vbi in numcr. fcq.agit,an i'n

cafibus,quibus quis.rcm fuam vcndo
re,C9^itur, fiuc caufa Reipublic^.flr-

Mt religionis.cogacur vendiBre habiu
fidcdeprctio?

Ad.aliud vcr6argumcncum,quod'
atturimusde libcrtatis caufa ex d,U
l.C.dc commun.fcru.manum.rcfpo-
dcndumcrit,cxco quod fpccialitcr

ibi in libcrtacis caufa cradicur confti

tucum,noa nSti inferri ad pias cau-

fasgencra1iter:nam,etfiidem fiuioi^

.

qui illic ab Imperatore tribnitur li^

bcrrati,pia Dc^orum incerprccacio*

nc,ad pias caufas cxtcn(Jatur,crit Ca-

mcn cordate extcndcndus, vbi cadc
ratio,qux pro libcrcace mouic Impc<
ratoreni, pro caufa pia eundem i&uo-
rcm poftolcc : ctcnim , chm libertas

fit indiuidua. data ab vno tjincjbm«x
dominis fcruo communi libcrtate,

cucnicbaCjVt nihilominus fcruus ma
ncrcc,cum3.iltcri doniino fcruirC, tc-

ncrctur>vciucipcr iusaccrcfccndi to

.tusillius &clus,!ibertace fic abaltec-

utro daca , illi iu nihilum proftitura»-

vc rcferc luftinian. in §.crat olim.in-

(litut.dc don.ici()n.& in d.l.i. $.final.

quod ccrcc inlnimanum crat : vndc,

huic inhuuunitati.fauorc libertatis-,

inctito occurrens luClinian. impcr.

ftacuit,boc cafH,focium,ad vcnditto*

nem partis,quatn in feruo habet , cq*
pelkndum fote » ne ali^t (ioiperuacue

ilJi»
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illi,ab alteracto daretur ]!bcrtas,qui^

concra iuns ordinacij rcgulas,niuicis

priuilegi'jsauda,iurc rcperitur : Vn-
d?(fihoc priuilcgtum adpiascauGis

€ft«sccDoaiduai» crtt ptoSe&6in ca
ia«qttOa<fatuin,reuf<eUdniii4d piam
caufa m>nalIaceous pofsit , pto parte

folius domini ofFercnris
,
pix caufa;

prodcHc , fcd inutilc prorfus appa-

rcac:qui Tane cafus
,
mccaphyiicus

magis cft quam moraiis,ac pradlica-

bilis,vixeBimcoofideraripoteft ca-

fus , in quo , pars rei communis non
afFerac vcilitacem pix cauff,itt qnam
rcli^afuic:nara,ecn quis,locum com
munc n rclmquat , vc in co ccclcfia

sedificccur , auc horpicalc peregrinis,

& ggrocis, vcile Jcgacumeft.ecfinon

nlctr* partioci rendacur , pocetit e»

nftt^gi iudtcio communi diuidun*
4o,8c in parte loci diuiCi 9i fignani

«

ccclcfiaconftui, ctflnonica magnai
(icuti forec, fi ficrcc m coco loco : po-

ceft ctiam celid^a pars loci vcadi , U
alibi,commodius ecclefia erigi. "

Atqiie ita apparccfempec vcile tC»

fe,rci communispto pacce Icgacum:

quod in libercatis caufa fecus cft , in

qua,ob id cx fpcciali raaonc illyd cd
fticuic Impcracor ,

qimd concia inris

xacioncm,prxcicaci Do6lorc$,ad pias

caufasprotrabunt: Proquibus,fica«

iusiahsoccurreret,eirec,cx iufta cau
fa,impIorada regalis prouifio , ficuci

fi ex iufta cn!if,T, ccclclix, monaftc
rij ue erc£bionc, rcs vcndi pcccrccur,

qux tnfolivium ad alccrius doaiiniu

fpectarcc.Pro quo fauc nu ccmcce re

torqueri poiTet cafus d.$.(in. inft. dc
den.& dJ.i.C*de comui.feru.maoo.

quatenus ibi , ncceflaria fuic Princi*

palis confticdcio in caufa libcrtatis,

quafi,abfquc Pfincipis dccrcco,non
poilcc vnquam piudrntuin incerprc-

tacione,caIisfauorconcra iiiris rcgu-

lam cribni libercati,in cafu peae ne»

(UttJnitiumm
155

ccfTario, ctfialioquin ea magntrvlH-
que priuilcgijs,iurc traftaretur . Pro
liac dcmquc fcnccntta facic tcxc.in 1.

liquis pucans.§fiquisin coinmurtc.
tfLdecommun.diuidun.l.i.vcrfic. an
& focius. 1. fi ptures. l.funtperfonje»
iunda glo.ibi in verb.ibferte vnlt.ft'.

y dc rclig.&: fumpc.fun.

^

Secundiimquam rcfolucionem c-
rit affirmandum, in cafu dc quo agi-
mQ$,noo poiFe patrcm, pr.tdium cx-
ccdcnspretiumpattis ,arbicrio fuo

,

lcge«ommilGr»pii; cauf* Icgafc, vel
ita^vt in illdecclefiaerigatur » nam
hoc cffctin legicima grauan^ , fiiu|.

filius, ad communioncm compcllc-
rctur,fiuc ad pr^dij diujfioncm ,fiuc

ad veodicioccm partjs,qDae legitima
minuit:vnde,cale grauamen coUccur
delcgitima»cxd.I.^uoniam inpria.>

fibus^uaiMiitiprii|C6ps,ex iuftacaa«
fn,concrarium non rcfcripferic,iu3CQI

prarmiUam rcfolutioncm.

Ciim crgo non valcac rcliau, fiue

ad pcofanai , fiuc ad pias caufas , in
te^quas tertiam booorum parcem cx-
cedittf icerum dico,cumnoftrislo»
quor , dum ccrcium bono.rum dico)
rcftatjvc calc lcgacum.aliundc, ex bo
nis tcftatoiis.intra vucs cetcijfolua»

tur : namcJaracft cius voiuncas pro
legatario iotra illam quantitjccm,
ioita qua,qupd voKlit,pototc:& qua-
uis voluocasnoiipofsic,in rc i cefta^
corcdefignata ein:<9rum fcrtiri.in ap
lia camen comniode feiu.ibitiir

, at5»

gumcnto.l.legatum ciuitaci.ft.de vfu
fruc.lcga.l.in teftamcnto quidam. S,
decondicion.& demonfttat. iuuac
qu&d alicoie rei lcgacum, fi ddmious
vdDdete,oolic;auc ncn,nifiimmodi-
corictiovelit,non idcotame vafcte
dtfinit.fedcius.-iftiinacio cft .TSh^rc
dc pr.Tftada lcgat^nio , vt in §.nofo-
liim,in.lit.dc lc^'; C.&.' m i.noi. dubiu,
infin*ff.dc lcgat.34.fi doraus.^.ui pc-

cunia
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L^i.LdeSacrofanSl.Ecclef,

cunia , vcrficul. quiconfitctur. ff.de pctius in rc alia,qui lcgitimam non

lcg.i.Je quo intcriiis agcmus.

g Circa quod,nunc cbiccr cft adno-

MDdam, qaodyccfi, vbi quis alieD^QI

,
jem TCilicer le^aoit ,non facis&ciat

h«res»eiusa:(limacionem iQuite le«

gacano offiercbdo , (ed rcm lcgatam

iudociculo comparare , & lcgatario

darc,(cncacur, nifi quando rci domi-
nus noiic, vcndcre , aucnoo»nifi im-
modtco pretio,v e 1ic,yendere:rameQ»

vbi parcns filio nihil Ylcra tegicimi

porcionem re]iquir»non poflec»ab co,

alienam rcm lcgarc, comparandam
ctiam cx pccunia hxredicaria,qua: fit

cxcca Iegicimam:con(lat cnim,in do
mini coarcnfu requirendo , ac dcni-

qiie in aliena re comparanda > oqnt
Verfari|Vtexpcricntia docet , ie pro*

bat.I.vnamexfiimiUa.§.fi rem tnam»
vcrfic.funr cnim magis. fF.de legat.r.

l.SticiiOjin fin.fl.dc vfufr.lcgat. vndc
cum>alicnam rcm compararc,graua

mcn fit,eo non poccric nlius oDcran,

«uinihil vlrrii partem inre natorc
debium parens relinquit t quate,rei

«ftimsitip|ieiolata>mnnDsuiam ad-
implebic , ficucdicimus in pracmifTo

cafu:In quo,idem dcniquc.ex cc pto

batur,q^u6d ficuci^fi ccdacor , lcgatis,

te fideicomm ifsis particularibus.aut

fidetcommiflb vmuerfali , quarram
Falcidiam , aut Trebellianicam,ane

legicimam refccarct, noo ideoin to-

tutn inutilia,mancrcnc ralia rclifta,

fcd dcmum rcfccara parte,qux,quar-

tam dcbitam caogcbat , pio rcfiduo

debetencur^ YC eft iure nocifsiouim

SA titdlisJ[eiegeFaIcidia,8e de Sena-

«ufcohf. Trcbcl. 6c in l.otnnimodo ,

& I. quoniam in prioribus, infr.i de

Jnoffic. ccftamcn. ita in prcJido ca-

fujlcgacum hoc»quod iuco duntax.ir,

vitiofum rcddicu c(V,(^uia in rc , qu.r

tegittmx dctrahit,reliC(uai fuit, non
«deo debecin vmuetfumvitiari^fed

tangar.fiuc io quanticatc,roluctur,

iuX ca Icgitim c colKAam dci^9Qi.«Q

luntaceitt,

Eft 8c aliusficqticos cafus ,.inqiio

fupcrior cooclufio dc cIcQicoc rct

ccrtar.patn ccmmifia, limiiaiifolct,

ncmpc,vt,cifi patcr,in ic cciia
, par-

tcm,Qua:cft cxira lcgiticr.am,figna-

re polsit , id camen con poftitin ccy

qusreliquis hsreditari^srebuslon-

ge melior,& prxftsntior fit, ita vt 6*

Jius,cx hoc, dctcriotibus Lbi tcfetua-

tis,fraudcm paciatur in lcgicimapor

tionciquod tradic Aicxand.in d.i.ia

quaicam,coiumo.i3./i.adlcg.Falcid«

qucm refcrunt , & /cquontur lafpn

in d4.1cimns,num«7« in ^.in6a de
inoffic*tcfiamcn.I>cciCoofiL8i. ioctt

fu propofico»num.7.patt.i.Suaxez in.

d.I.quoniam io prioribus,ampliat.iit

j3um.15.p10pcfin.C0uar.in d.c.Ray-

naldus.§^i.numcr.5. Tclliusio i. ip.

Taur.coj.i.Koland.Ik Valle couLit*

iium.i.6t Va]afcind,confnIt.j}.na.

^.cuiuscontrariom fctutc Cabcd>d».

dcci(.io3.num.i.

Sccundum qL^.intcUigcndum cft,

quod poft aliostiadidjt idem Vaiaf.

coofulc.69.oum.24.i.toni.ncoipc,li»

ccre pacti,ailuiacic vnam rcm h;rrct*

ditariam,& eam nomioatim pco le-

gicima filio telinqucrc ; patr is enim
nac in re voluotas fcruaoda crit,non

foJiim cxpreira,fcd ctiam tacita , vc
poft alios.pro intcllecVu i.fiJi^ cujus

C.famil.ercifcimd. obfcruac Barbof.

in I.qua: docts.nnmri3^.veriIcuI. Scd
vecosinteile^us.f£folur. macrinion.

ficoim rcs iilajdcccriotis coodicio-

nis cficc quam rcs alia: harrcdirariv^

non ccncrctur filius«in ca lcgicimam

acccptnrcjvt cflc communcm fcotcn

tiam c\ Suar.d.aropiiai.ii.oum.5.re

fcrt,& fequicur Crair.lib.rccept.fca-

tenc.§.Icgitima,qua;ft.x5.aum.4.vec

ficttL
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'iicul.(^uid aucem G pater . Qux camc
cledio filio tion datur in bon is paren

-cii»irc cefoluic Vaftfc* cLcoaCtfp. nn.
2. ^cum communi Dodotiun fcnceQ

tia.de quo etiamperCrair.*d.§.lcgii<
*

- cima q.i^^.nu.^.

Diftcrt vcr6 hic cafusapricceclcn-

ti,quia iniilo agicuc dcreraaioris

precij «^uim cflec valor parn$,de qua
pacer libetifeftart poceft:in hoc

't6 de rii^quc, etfi noo escedar pnedl-
£tx parcts valorcm.alijs tamen rcbus

harrcdicarijs ciufdcm valoris, incrin-

icca bonicacc,nicItor c(l. Ecedhuius
«afusracto, quia^ccfi filiushabeac ia

ffcliqnis rebustncegram legicimam»

iquta cameD ei debenir cx rebus pa«>

ternis , «vc probat tex; in d.). rcimutf*

»crfic.rcplctioncm,ibi, tx ipfa fMbilari"

tidfMris , bC ibi, repletionem uutem ex rebus

fubnMtiipdtrisJieri.C.dc tnoffi.tcftam.

ioiquc agerecur cum eo, fi Ucmpcts
mcUoribus » legicima in peioribas

.«fsigiiarecur.

Quatctrcs ica ccmperanda eric,vc

parccm arbicrtofuocommiffam^pof-
'

iic,in rc bona,parcns icgarc, non ca-

men in ea , qu:e , rciiquarum optima
iic,argumeococex.io l.fioal.§.lcd ccfi

qots,ad fincm, tnlira commun. dc le«

gac ttl.legato gencralitcr.ff.de le«

Jo Quia vcr6 in noftro texr. in ^rq-

fcnci,fpcciaiiccrcaucu:iicft,pon'c vnu
qucmque,rcm , quain opcaucric,pi9

caufx relinquere,videcur dicendum,
hocjpig caulae fituore « Cpecisliter hie

confticui vc rem meliorem hcredita
tisfu^pofsic pacer eligcrc incra vi*

rcs portionis fibi commiirx, & rclin

qucreail pias caufas,vc fic cxhoc ccx

tu prasceden&lcnccncia limiccctir,ne

Erocedai in piacaoia. Quod fan^ mi
i,vis iftius verbi •«ftiMtfjt, nonpard

peciaadercc,ciim adliberam volun-

ttcc opc4tuci rcfisracur*vc inl.s. ff.de

opcion.vel elec.Ieg.ibi, legatarius opta-

kitfam vHit^ ccfi glolT.i. & 3. ibiucm
aduersiis Rogenum anctquum glof-

lacorero ,& concra lacirsimam figtit<*

ficationcm huius vcrbi, nHt^ vciit, le

gacarium,cui data cft opcio fcrui, n5
poflc.optiaium cli^crc ,licuc cradicu

cft,non poftc in calu lcgaci gcnerali-

cer rc]iai,& in fpecie difti §. fcd ctfi

^uis«c&m camen dtuec(amab his ta-
ttonemhabcaccafustin quo altcui da
ca eft of-cio principaiitcr &: immedia
cecxperfonafuain prcprium emolu
mencum :quodetiam tnnucrc vide^

cur ccxcin cL§.red ecii quis, quaccnus
Sbiincafu optioois dacas legatario,

iton pcincipalicer & immcdiac^ cx
'votoiicace defimdi, fed fccundari6;

ciim,inqu3m,pr.Tccr intcncioncm cc-

ftacoris dcfcrtur clcdio , dcclaracur^

opcimum ex fcruis non cilc cligcn-

'dum,quod vcique dcclararc , ptsfer-

cim,prxfflict^<io aducrlatittas diftio-

4ICS,iu umm^ de quibus in tex. nimis^
forec in(ipidij,fi hoc idemius,8e hss^
eadcm rcftriilio cligcndi non opti-

mt 1 locum habcrct in pcifona illius,

cui cxprcila voluncacc dc^unfti
,
op-

tio mandacur. Necobftat,in cafufer

oi gencralicer relidi , idem dici in d»

l.a.quod in cafu opcicnis lcgaCje, ne-
pe , vc &: ibi cligcre pofsic Icgacarius

quem vclic: & canicn conftac , /cruo

gcncraiitcr lcgato ,non poftl o[ timu

ciigi d.I.lcgatogcncraiitcr: cicoim
in d.l.a.circi legacom ferui gencrali-

rer re]i£ti,non erac dubium apud lu-
rffconfult. dc qualitatc feruieligen^

dijfcd dc faculratc clcLlirnis ,an ea

h^redi, legacar:ciie cc3pcrt rLt? quod
cciam quarficuui fuit a, o»i Arrican,

in l.fi UruuSicgatus.§.c^in lioiuo IF.

,deleg.i.8t agic lmper.in §.0 gcnera-

licct inft.dc legar.& hcxcft quod VU
pian.dccidictn d.f.i.pro Jegatario,di

ccnSfacbitcitimcligendiyquem velic

acci*
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accipere,fld IcgAtarium pertinetc:

vbivcrbum ,
«/if, dcbcc intclligi fc-

cundum fubicctam n.accriam inqua

ibi lurifconfuk.loquicur, quSE poftu-

]at,nc o|Jtimus,vcl pcfsimusaccipia-

turio legacogcncralicer rclicto,iox«

ta d.t.legatogencraliter,iicut etiain

idcmvcrbiim tnccUigitur in d. §. cu

hoino:At vcr6 in optionclcgaia, vcr

bum, vcHt, ptppric accipitur,<juando

Jubiccca matciu,.! piopria lignifica-

tione rcccdcre.nou compcllicsAiqne

ita non parum (vrdixi)niihipcrfoa-

dcret gcnuina figoificauo iftius vcr-

bi,9§uimt, vt cxidimarcm, qu6d,ci(I

pater gcncraliccr non pofsicrcm op-

tiraam h.rrcditatis fuarjin partcm,fi'

bi lcge comminamcligcrc,& rclin-

qucrc, boc tamcn pofsit , fauore pic

cau(je^nifi me abbacfententia rccra-

iheret luftiniani condicutio in d.l. fci

IHUS, vef(ic.fin.vbiindcfinitc,cJc rc-

bus patris filio replcri lcgicima,dcfi.

niuic,qux,cani gcncralis fitjfpcciaics

quoquc cafusamplcccccur, luxca J.in

£raadem.§.fiiuil. in fin. S, de milicar.

teftamen*
I. Prodcnt aucem hcc obferaatio»

vbi alicui , dc ccrta duntaxac bonoru

partc.lcgc aliquajteft:aii,p:rinit[crc-

cur , ficuti lcgc rcgia Portugal.lib.^.

^itul.8i.§.final. vltimoXupplicioda*

nacis permittUur ceftari ad piascau-

. ras,detecciaduntaxatbunorum par«

teas ergptfi non babeac iegittmos fuc

Cefsorcs.quibusrcliqua bona pro le<-

gitima,abuucft:ac6 debcaiuur, potc-

ric iane , pr«rdiccam boiioiuiii partCi

in re opcima c4igcrc,vc pia: caafsr re*

linqoat,nam qui poteft cercaro bo-
norampaitcin,pi2cauf« rclinquc-

rc.potcil rclinqucrc in rc,qoam op-

t<iucrir,iuxra noftium tcx.bic ,dum-
modo ahundc, tacu!tas bxc optandi

non inucniacur rcniicca,quajis ncn
inocnitur in fpecicdicczlcgis rcgi^.

LA.CdeSacrofanil,Bcckf.

etfialias rcftricti iniicniatur proptcr

lcgitimam fiiiorum dcbitam cxre*

buspatcrnis,in confticuiionc d.lict-

nius,vc(iic.bn.

< A £x qba ctiam confttCDCtone deTcl

dit,qudd,etfi, vbi alicoi bonorfi quo*

ta debetur ,fitin eicccione hxrcdis,

folucrc vcl in rcbus ipfis, vcl in a:fti-

macionc carum , luxca 1. no amplius
§.cim bonorum. ff. dc lcgat.i.qucni

commcndanc rclaci a Gomef. ia i«

.toni.cap.ia.num.tijn princip,& Je<^

.^cima^ic quota bonorum,nonliaec0

:ditacit,ytprobatt€xt. in 1. Papinin*

nus.§.quarta autem. fF.dc inoffic.te«

fVamcnc. iuncca l.fi quis feruum. §.fi.

cum Jcgc fequcnc. ff.dc lcgac.2. & cft

communior opioio,vt conftatexpiu

ribas citacitVMichael.Ccaff.in d.f*
lcgitima,qucfi.r.n«in.a,& a VaUifej

lioftco in nooifsinio craccacu de pac«
Citionib.cap.iy.num.j. cx quo cum
fcqucntib.de hoc latc diffctit, tamen
filio inuito non porcft folui legitima

in pecunia luimcraca, c cfi ica iuffcnc

paut ,fed neceflario foloenda eft in

corporibut' hzredicatijs , cx d.l.fci-

nius,verficul.final.«vt tradic Guil.de

Cug.qacm fcquunturibi Bald.&: Do
ctoies,ccftc Dcc.in d.conii.Bi.uumc.

7.in fin.craduncBatc. &c alij in l.fuus

quoque,ad fin.pnncipij. ff'.dch«rcd.

inftitttenJ.ccfte Iaf.in d.l.fcifflus,nu.

7.qui rurfus idem probac in d. §.cti

bonotuni, num.ectam7.R.oderic. if»

d.l.qaoniam in prioribus
, ampiiac.

ii.num.i. vbi fingularcm dicic cexr.

in d.i.lcimu>.§.rcpiccioncm^qui cff

nuncopatus veificu.final.;& adidcni

etiaaiallcgaccext. quem dicitbonu
& fingnlarem , hoc probaittem tn le-

gicimaparroni,in I.libcrrus qui fol-

ucndr.fF.uc bon.Ubcrr. Pcralta in l.fi

quis fcruum.S.fin.num.5. tl. dc lcg.i.

vbi cradic rationcni dificrcnti^' intct

]cgtcimani,& aliasbonocum quoxas,

ftdeni-
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U denique, cofAmnem fisnfentiaoi bicrio iucficis foluece dcbet • non in

uackn s pcr cext.ibi in d. §. raplctio

neni,ljice rc^oluic Cofta tn c. u pacer

i.parc.verb.in re cerca. nu.15. cufeq.

de teftam.lib.fi^.Gomcf.in d. num.2,1.

verfic.itcm adde,& alijs relacis Craf.

in d.§.lcguima,qu^rt.i 5. num^i.& 3.

quamcommunem fencenriam fecu*

re pcobac Va]arc.d.trad.de parcicio-

niD.c.i8,nam.i^.Sc fcq. vbi paccrpe»

cuniam numerata inharrcdirare fua

• non rclifjui(rec,& ita acccptam Bart,

& cominunem rcntcntiam,adhuc pu

tac limicandamin nu.ti. vc nonpro-

ccdac , vbi pacer in pecunia illi ^io
legictmam folui itt(siffct,quicttm4pe

. cunia fua negoctacor, quad»hoc calu,

pratcepcum parernum in illius vcili-

latcm ccdat,quod non probo.comu-

ncm fcntcncjam indiftinftc fccutus.

,
Quanquam autcm in corpotibui

' y harrediianjs lcgitima debcat fitio af

(ignari, oontahienminacatim(olo|<

dcbcc in (inguliscorporibus.nec aa*

d^i<nduscft nlius, qui vcliCjfingula

ci^ipt radiuiderc , lcd in vnarc,vel

pluribus.arbitrio boni viri,lcguima

cru afsignanda, vc cradic Bart.ind.l.

fttus quoque>in fi.ff.de baeredi inftiCr

pertex.tn l.z.infr.quand^ ecqoibut

4.pars.debeat.iibwio. & I.noamplini

.§:ci«m bonorum ,cum lcg.fequ.incl-

pitjPotcft autcm.fl.de lcg.i.rccep-

tus a Ripa in l.ipquarraro.num.iio.

ff.ad lcg.Falctdcgrcgii Rolan.i Val

le conf78.num.itfxradic,& dedarat

laCe Rodericio d.amp]iar. 11. nu.5.

cumfequeiicib.Peralca in d.l. fi quis

fcruum.§.fin.num.4. &: phircs refc-

rcns Michacl Crart.in d.§.Icgicima,

quxft.ifJ.numcr.i.^*. dcquoetiam

pcr eundcm ibidem iiiquaftion.ft-

• qucntijcommunem eciampe{ett»ft

• fcquicnr Vala(cjd.cap.i8.00^.4. Sfie

etiamfilios h«rc<", legacario partis

bonbntm^tn vnn tc.vel pluribus ,«r-

fingulis cotporibtts minotatim,vt ii^

dd.poceft aucem,& tradit J^eraJta in
4*nnm.4.

Scd cft difFcrcntia,quam prsdixi-

mus , quia Jcgatario partis bonorum
pcteric folui klJius parcis ^dimacio
in pecunia numecaca,iuxca d.§. cum
booorumtnonfic filio legitima, iux-
tacommuncm.

Ynde,n hodicin hocregno.paCer«
filio hjcrcdc in ftituto, tertiam bono-
rumparccm,nujlarc fignaca , alicui

iclinquar, eric in ele^ionc filij , vtru

malic, pcfdi^m bonorum cetcium.

in rebus ipfis hscredicarijs , an ver6
in fftimatione,date, iuxcad.§. ciim
bonorum , & l.generali. §. vrum£ctt«

ftum.fl.de vfufruc. lcg. cftenimrer-
cium apud nos de quo paicr libcrc

difponerc potcft,{icut & jn legno Ca
ftetl<,ceruum& quincttm»qoota bo-
nocttm,& non bxceditacis , vt cradic

VaJafc.d.tead'.dcparcicion.capit.i9.

aum.3.&c. i^num.pcn,
Qiiod vtiquccrit intclljgcndum,

XiUicx aliqujbiisconiccliirii aliud co
ftcc de voluncacc dcfuodi .^quia for-

t^kC&m pr«din in boois iiaberet , in
certia bonorum pai^.quam reliqnic

nulla re nominaca, maioratumiofti-
cuitjquo cafu,ncc filius, nccquiljbcc
alius ha^res.obtcncu rcliclipartis bo-
noiuni,eJedionefoIucndi vcl inre-

bns vel io «ftimatione vcipoteric,

fed io 7no, aur pl uribus h^reditarijs

praEdijs,prxdi£l.i bcnorum pars eric

afsignanda:etcnim fic voluifledcfiin

ilu.legitima coniedura eft , maiora-
tuSjlcu capcILt inftiturio.in tertia bo
iiorum partc,ordinata, quam, in pc-
cunia numerata.fieri non pofTe, coa
ftar. •

Qua rationc , etfi res moTsilcs fint

in hxredjtatc cum immobilibus , m
imniobilibus eric aisignanda bono.

X^d lum
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lum pars , in qua , inaioratttiii fieri,

jufsic ceftator/aloa fcfDper,& ab om
ni iocomiiiodolibera,legi(inia filio-

rum permancQCe» iuxu luperioxct ce

folutioncs.

I4 Vltimo hiCjdc vcrbo,rf/»n^ufrfjC]uod

cft in no^lto tcxt. brciMCcr diciaius,

qu6ci pcrcinct adyltimas^volficatct^

l.i.vern,pcn. ff.dc tab.cxbib. 6e adie-

£bum vniucrfitati bonorum, denccac

inftitutionem.l.diuus, vcific. cactcru

fF.de miJit.tcft.tradit Bar.in l.illa in-

ftiiutic.fl.dc Iia:rcd.inft. vnde, fi quis

poft parciculana lcgata rcliAa adij*

ciac,qu6d cxcera bona, fcu tcfiduuni

bonoru fuorum relinquic Petto, Pe-
trus.ccfcbitur ha:rcsinftitucus,vc tra<

dic Coft.in c.fi patcr.t.parr. vcrb.bo-

nis fuis.nu. 14.dc tcft. lib.^. Vcrbuni
autem ,

/f^o ,ctia vniucrtlcaci bcnoru
adicctum,inftitucioncm non impor-
tat,fccuod&m Bart. fentcntiam in I.

Ccnturio,nu.i9. fF.dcvulg.&pupil.

iitbftituc. qua ibi comunem dicit laC
nu.37.&: rc.ccpciorcmf.itctur Ccuar.

in c.Raynaldus.§.i.mi.5.dc tcft.liccc

ipfc cocrariam fcquatur^pcr cexc.ibi,

quciiiadhociiogularemdicic» nem-

Se,qudd verbum, hgo, adicdu vntucc
uti bonorum nuDo h^rede inftica-

^ to, hzredis infticucionem inducic,

«juod & commune rcfcrc ex Guil. Bc»

nedicin c.Raynucius,verb.reliquic,

col.z.cod.cir.de ceftam.Sed cuni,vcr

bum, r(/m|ito,rciparticulari iuogicur,

fco rebos parcicolaribus ,infticmio-

ncm hxredisnuquamimporcac,nec
jn pcrfona,qu9 alias infticui debcbat»
fcciindum communem fcntcntum ,

qu.im probac 1 wo]. m 1. his vcrbis. ft".

' dc ha:ccdib.inii;.Sc in d.c.Raynutius,

nom.3r.Couar.ibi.§.i.num.5.Coft.d.

verb.bonis fuis.'hu.i4.

QVINTAEPARTIS

§. PRIMI

^VMMARIA.
.

I A N hdcrfs nofl confciens inufntariumjs

^^'tMtur infoliiu fro l^Mo cccUf^ rt*

a KxfHe^tqMhiiroiMmitiimi ir^»

mmconaitutiodcinuuiurjfokfiruMmt,

& in qutbusjut anterius correurit •

3 Adutrsh BAl(l,prohdtur,b£rcdem non fo«/f-

cientem inuentariuin^teneri legatarijs info»

lidumetiam vltra bonadefun&i, quantScun

que Itgatorum datio^Adfroprid defundi

M ftSiriStA appareM .

^ OmrdBmsMicbiiiturJbmim iMr^-
ficientem imiUUtium ttnett , ecclef< , &
cuiuis alt] fu caufxfoluere leguta wfvlidS

etiam vltra bona defun^i-.ttaditurj^
,
leges

Cdcfareas de it\uentario
, iure canonice ef$

approbatas in foro contentiofo

.

5 Aubdrttiunconjiciemimuiiuriutii taud

tw inforo «il«M,Wirtfnra UrtditMia» i

Ofimtm imiicem contraris ttfirmmir,&
intertm » Arttini , & fi^mcmmtmitw*

£ Communii fcntentia indiJiinHi defenditur^

ft tam creditoribui, ^uam legatarijs, bartt

non conficient .inuentarium , nofl teneatur

ih mtlms induio iitrn rim hmtiittm

riatw

7 Defcnditur ofkao Ulonm
, qm exilH'

tnant , bxrefem non cottficintem Vnenta-

rium.crediccnbut, Cf legatari]s non teneri

rltra quunticatem bonornm defan^U^b ttf"

dem C6iftfatam,

^ Iradttur, btrtdm uon conficiemem fn«

aentorium fofe aUquando Palcidimn dt-

ducert , ex qnmtatmtJcUim^ legmmijt

cor.fefata.

9 TradmrJegatariot,&mditmtt^def4iri*
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mnto defun^i cei th confctot , noti pofe in

foro coiifcientix ^ vhrA tHui ab bxredc

txigtre t ti> (^iibd. non conftctrtt fjiiciiu-

thnu

10 frohtMir,kfrseUmti tdfkjm pop bs"

ndifieairrirmedio denuntiationis Euan^

g^i(£fiU tunfort admittendutn ad prohS

dum.creditores , & legtitariot U^mluhro
confcietitiam,covtra Jlciat.

11 Traditur,nei pofl tudicis Jenttntiam poffk

. credimts^ & Ug4tttiriM i» firikahtnii''

tdtkCMfd» , in cMjcituid odftrc fltrd

fMrtmmitmi^iM&iAikeredttqHimu^

fedc inutnMrimi & qHti dt l^tftt-'

mli?

11 ^giturde regiaOr.^irt.Portugai.in libr.i*

titul.^y .§ 8.& decUratur ,
pznalem ejfe,

& ittprj:fu mpctonefundart: (/ intra qum'

tmKttinpus.inucautnimfitri Mtit»

i5 Dtciaratnr^irlimiuuvrprsii^lcxre^id

ind-^.'6.

14 CirckdJtTtgiam qvantur, an Ubtris remit

tentihus,p:iretitibu$ fuis inuentarij omijsio^

netn .fuilaca jit paiu^ob omijsionem taltm

tllis impofita.

15 Circatanim Orimai. lati iifcntitur , «1

. pdua tnbartiatiuiit^ tpu iht, psrtmiht

imptftA eb ittutnnvij mp(/!miimi • Ikdftt^

lecumjUbtritipfa partutt i»nintrt,f§»

Itntibusi

16 Traditur , p^nam impofitam ob inuentarij

omifsionem , in dici. §.8. aninu iuiicio

non deberi^ ntciHiaiMsrfiri» hn toitm ui-

iicie exigipoJ!e,nl etuan , pojl ftnuntim

tttineri
^
prsdiSa Itfftr^ « &/tattmis

tataobtentn.

ly Vtilis dtfferentia tiocatur quoad at ima iV-

iliciumjntcr pxiuim, panncibut impofitam

»b inumarij omifsioiieot ind.titu.^J.^M.

eam qu^ propter rem in intientari» ct'

htam tmpviiitHr itiitm in %,fq.

18 Alia pgnlarit H/ertntia netatnr imtr

pnsiiSat itgu rtgid panas qnaai fcrnm

txtitrim,

l^Cemmunisconclufio,quxbabet , iuris iJno-

rMtia nnnqitdm ixeufari muliefesj&ftmi -

les perfonai quando incitterunt in ielicluml

dcclaratur, Cr Imicnnr : & adducitur in

propojitum, PauliCaftrenfts dijlinfiio cir^

ea mnlisrem mfiicam non petenttm tutora

fiiit^ nenfaeUmm imitmarinm birin

Ptclaratnr , & temperatur regij Senatorii

Lufitani Antonylt Gama traditio de mnlia

re,iuris tgnorancui,excufanda apanaltgii^

eb rtsin inuentariu non fcr iptas.

tl lmtlligitnr, 6* declaratur Luftana Ordi^

nat, mi.tih.iAitnl. 8 7. §.3^ .vt folumt pa*

na it ipui thi, mbttrHnit eemmiteatur ,

traHtnrJn qaodifcrat ii^s regium di^i%

a contmuni.l.fina!.^. licentia danda^.

rtrfic.illovtdeUcec.C.de lur tkltb.circapa

tt4C impoftcionem cb res in inucnfjrio non

fcriptas, ac prxjati Ser.atcris , O" JtiriuSp.

fattemid iwtictm cemraru , ai e^nmi^^
rtincnntnr,ffqm ainn.t^.

24 TruJttur, rirum',amfxorem remanenttm

in pojfifsi^ne bonatum, in terminitl^ r»-

gixt^oriu^al libr..j^.ticul, J^.in inincip,'

ob rci iii innouario ccUcus , nuli.i pxn.i tc-

n(n,qujiulo iioncxtanc tiiinotes,qutbus co^

mitti ieheat.

15 Ohftrnatur aii.leg.regiam, maritnm, atu

mtaremiritrapartem defmlSH camngtt uMt

teneri , prxttruttfe inuentario : qued etiant

ie dlijs cradicur^rniucrfali titulo , non titf •

redicario fucceilaibus^pro limitatione texcJ

in l.final. ^.fin nr^ pofiquam.C%de iur. de^

Uhtrani.

t$ Dtclaratnr,& intell^gltw Isjieaiia Orili

.
nat.lib.ijitul.6 1 .$.1 9*qnatenm t^imnm
tarios ebfigat ai imietanfemffiSionem.vt,

etji oniittantfacerejMn tamtn vltra iajmh
Si buna tcncantur,

27 ecclejui bjcres non faciens inuentariu,

teneaturvltra defundi patrimoniim , roni-

fliitiirf iuuicem eemrarijt refemntnr.&pru

batur^nen teneri : (fqmi in eceU^ieit
i:r : ri'.s.&pttpiile >

18 TrAdicur
, ecclefiam baredem emittentem

facer: inueHtariam^nihUominus tx legOttt.

quartam Falcidiam pojfe ntinere.

pi z Cem»
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«9 Communis fentcntia refertur^&dcclarjtur,

afeuerans.filium hxredem^qui oviifit fjcere

inuentariumjegitimam iwa ptrdlre,&

uar.ad eam limitatto

,

$0 An^ <r quando cfdatwapmrmif tct tfi

hMM/r tAfbtrd^d nindiatrJdriStrdm'

* firdgdnm prdbdndi contrarmm i

AU,& qndndo tefies^ de maiori fummd

depotientesfr^dmur i> qui dt miwridd,

ponunt^.

}i Aduersus communemopinionem proirftMr,

jilium bdrcdem^ qui nonfecit imumdrim» »

4dlegdtonimfolmkmm,fimpwiafitidkm
'

tentri dtjfue Ugitimd deduSiom,

55 4ftigadtm differentid rdtio^ qndm , nw
' fdBdinuentdriOfjiHus tegitimam nonded»'

catiecclefia verl dcducat takidum,

Limitatur prj:ctdcns opinio , vt non procc'

datrcfpetfu jideicommifary vnintrfUu^ni

contrd illum poteritfliustlegitimdmrttim

rttfmmwujimtaridihi hoe tdfu rtttmd.

^5 Au b^mgrdUdtmr^ittiereynon conficih

inucntdrium,iludrtdmTrtbtHidmcdm fa/«

ftt dcducere ?

J6 An proprij patriwoni] decbratio.a defun

{lofailarcleuet h^redem db onerc Jaciendi

inuentarijl & nu. 37.

)8 DtOingiditur iu frdetdiUtt fusfHom^

utprdprt} pdtrimou^ dicldrdtio dejuu'

Bofakd ibdredi inuentarium mu facienti

frofit refpeSu legdtdtiorum^m ftrl rt/pt

du creditorum.

j9 Corroboratur dininHio pncedens^cx com

, munifcntentta , quu traditum eil ^ pofe

deJunSium ,
conjeSHoum iumutdr^ rtmitm

ttrt bdndi rtfptStu l^driorum , uen

nrh tt^tSu irtditorUt&doiuumtdrioh

d^mStofaSlOt dn ,& qualiter ,
ac qudn^

do profit bdrtdi , trdditur comrdUow
ticuium,.

QViNTAEPARTIS

f. PRiMVS.

inuintario bdredis.

. ^^S^^^y^^S^ Ltcrifisecptuicipa»
I ^^^i^^^ iittr,cx his vcrbis

is^^S^ noftri ccx.^onoffi jw4
'^M^ oftauerit , probac hic
~ BarcoJ. coJumD. 10.-

ftioo.princip. vcriictil.terci6 qooEro^

qu6d lcgacum ad pias caufas , vlcca

vires harrcdicarias non valebic, ade6

vtnon ccncacur hxres* cciam non co

fc inucncario,quia ccxc. aic , pofle

qucm difponereadpias caufas^deba

ois fuis fic vkra vires bancdiu-
rias,hoc cfl:,vJcra bona fua non poce'»

rit: hanc Barc. opinionem (cqui-

tur Andr.dc Bcflccis in pra fcnci nu«

n.ci.i ji.Q^iarrcncencia poccric con-

firmari cxca,quairi cradic,& muhum
commcndac Baid.in I.voJuncacu,r)u.

5.tnfr.de fideicocn. fequitur M«iii*

ticul .iocrac.de inuencar.c. 5 o.verHc.

Quiota ftt fallenua,vbi cradic, qu6J,

fi lcgacum quoquo modo.tacice , vcl

exprcfsc iic rcftiiccum ad bona dc-

funcci,hxres noncon^iciCQs inucnca

rium, non ccncbicur vlcra ca : acquc

ica,cuaiex^(pofitione tex. hic,reli-

ccum ad pias caufas, ad bona dcfuo*

cctreftriogacur, nonpoterit bzrcs,

vlcra ea ccncri ,etfi 000 coofiaat in*

ucncarmm,
Quod, qu.muis , fc vcrum putarc,

fcciplcric Barc. vbi fupca,argumcoco

noftritext. minimd cameii proban*

duin ceofco : cur enim cccIcHa , auc

quxlibccalia piacaufa, pto legato fi*

bi reliccojdctcrioris c6dicionis iudi-

cabicur qua ouiiiis alius legacarius?

cuihodiCjCion tucco inuencario, tcnc

ri barredem ipfojidum , cciam vlcra

vires
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vircshxreditariaSjConftatcx tcxt, m
l.fin.§.{in vcro poftquam , inf.dc iur.

-dclib.K ibi pcr Doft. & in Auth. dc

hxt.&c Falc.§.fi vero non fcccrit,col

Iat.i.5^ m Authcnt.rcdc^ni tcdator,

infr.atilcg.Falc.

Ncc vcro tcx.ncfter, quicquaob-

IVaL in concrariu,qui,cifi exprcfsc di-

xillct
,
quod vltra vircs harrcditarias

, nopoflct quis rclinquerc ad piascaii

fas.nihil m.igis obftar<;c, cu antc no-

ua,m luftinianiconfticiitionc , dcin-

ucntario lata , ncmo vnquam vltra

vircspatrimonij dcfunfli
,
lcgatarijs

tcncrctur,im6 & cx ipfo dt funfti pa-

trimonio,fi tct.iTn cxhauricbatur lc-

gaiis,&: fiiicicommifsis,hircs, quar-

tam Falcidiam dcduccbat, vt in §.fi.

8C in toto titul.inftit. dc lcg. Falcid.

1.1 §.(icniqac. fF. ad S. C.l rcbcl.l.fi

vniucrf:e facultaccs, & ibi Do£V. C.
' delcg.Tt.cum multis alijs : ncc tunc

bencficium mucntarij, lep^ibus crac

norum : quod poftca luftin.introdu-

xic in d.l.final.C.dc iur.dclibcr.& in

§.fcd noftra,inftit.de iia:rcd.qualit.8£

• tliftcrcnt.

^ Eo autcm bcncficio , ius antiquu,

in duobus principaliter emcnJauit,

in vnojfafto inucntario ,circa cre-

ditorcs,inakcro, illononfa<St-o , cir •

ca Icgatarios : & vtrumquc conftac

cxfcrie dirt.rconftirutionis: nam lu-

re antiquOjhircs qiii .idibat harrcdi-

tatera alicuius dcfundi, jcrc alicno,

qiiod dcfun£^us contr.ixcr^t, obftrin

gt:batur,adc6 vc .fici dtfuncli bona

jion rupcrcft^cntjdcluof )lucrc ,tcnc-

rctur.i. fi tc bonis. C. dc iur. dclibc-

rand.l.CjUX dotis.ft^folut. m.itrjmon.

tradit,aiios rcfcrcns nofter Valalc.

confultation.^i.quotidiantj" func.nu-

mer.prim.tom.prim.prn:ccrquam , fi

cx iufta,acfpcciali ahqiiacaufa ,hoc

cnus ci Principali bcncficio rcn it-

tcrctur,vt in cafu.§.cxirancis , vcr-

t,§,U ' •

j^g
ficul. fcicndum , inftituiion. dc har-

red.qualit.6i ditfcten. vbi , hoc Ha-
drianum cuidam fpeciali bcneficio

prarftitilfc, rcfcttur, pbftca militibus
Gordianum.
Huic auicm incommodo ,bcncfi-

cio inucntarij gcncralitcr prouifura
cxtat : nam fi co vtantur harrcdcs , fi-

cuii luftinian.pra:fcripfit,aut fccun-
diim confuctudincm loci in quo fit',

^quxcrit attcndcnda,iuxta cornmu-
nem Dodorum fenteniiam, quam
cradit Valafc.didla confultation. 51,

humer.UO tcncbuntur credito-
ribus vltra vircs h.rrcdicarias , vc in
(ll.final.§.&: fipr.Tfatam d.§.fed

noftra : atquc ita, rcfpcftu crcditorO,

dicitur ibidem,inucntarium, bcncfi-

cij,8£ Principalis clcmcctixcaufa
crga hafrcdes.fuinc indu6lum: rcfpe-

(ku vcro lcgarariorum, aliter fe rcs

habct: quia illis.nunquam , iurc pri-

ftino.vltra bona dcfundi ccnebatur
hircs,qui &quartam Falcidiamdc-
duccbatjvt diftnm cftrhodic tamen, .

fi non ficiac inucncarium
, inccgra

Icgat3,ctiam de fuo folucrc, tenctur,

iuxta d.§.fi vcro non fcccric , tradic

Barcaducrsus Rainer.in J. in ratio-

nc.§.quod vulgo
,
coi.j.num.i.ff.ad

lcg.Falcid. &: communem fcntcntia

dicic Abb.conf.75.ciica prin)um du-

bium,num.8.i.par.AngcI. in craibat.

de inucnrario,nuracr.i.& alios rtfc-

rens Monticul.in eod.tra(ftaf. cap.l.

num.74. Vigl.in d.^.cxcf.ineis^num.

4.fcquitnr Valafc.in d.confultaC Ji.

num.3 5.in fin.lnucntario autcm co-
fedo.dctrahit h.rrcs Falciuiam dc Ic

gatis.er fidciconlifsis , ficuc antca dc-
trahcbat,!uxca d.§H& fiprafacam.

Acquc ica rcfpcilu lcgacariorum,

nullam harrcdibws actulir vcilica-

tcm noua conftitutio dc inucntarij

obrciuacionc:quinim6 aliquado illis

ccitdamnofa,fiquidcmancecam c6-

Vd 3 ftuu-
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ftitiitioncm ,
nunquamhxres , vlcra

bona dcfun^i, lcgacatijs ccncbacur :

poft illam verd,renetur, fi prxrcripca

ipuentarjj rolebnicacem noa obier-

uaucrie: v( fic,mcric6prz£icamcoo>

fticutionem de inucncario
,
quoad

crcditoresjfauorabilem, quoad lcga-

tarios vcro odiofam cflc , dixcric do-

Airsimus Valarc.nofter cUconfuJ. it.

Qum.^^.

£x qua refolutiooeappatet* quhd,

c iim uofter cex(.loqnacur de lcgatis,

& fideicommifsis anue pr^di6tum lu

ftiniani inucntum , ccfi clare cxpri-*

Xiicrcc,qa6d vltradcfun^i bonanon
debercncur,nc(^uaquam cxindcpro-

toccur, qa6d ectam hodie noo debe
ieocar,non UCto per hzredcm looe*

CftriOjCum ius aotiquum, in hac par*

tc,noualuftiniani confticucionc cx-

tcc corrc<^um,tuxca d.^.fi vcr 6 nofc-

.ceric, 6c communcm lcntcntiam.

5 Opinioncm ver6 Bald.& Moott:

CDl.vbi rupca,non probo: oamlitteca

^cit^tfiaeezprersdttegptorum {olucio

ncni,ad propna bona rcftrinxcrit ce-

ftator,iubcndo, vidcliccc , vc dc pro-

Scijs bonis folucrcntur lcg ica, harrc-

em, quinon confccic inucntaiium,

aon miuus»iorolidum,legacisobftri*

Qum indicarem,quam fi illud ica d6
pra?ceplflec ccftacor,vcl natura lega-

ci:Cur enin>Cquaffo>ltra dcfuni5li bo
na,non confcfto inucntario

,
lcgara-

rijs h^rcs tcnctur.nifijquia prjElunii-

tur,cum, qut cam vtili bcncficio vti,

noluic , res Hzreditarus rubtraxiftc,

' de quibus,integra icgata folaerf po-
cui(fec,vt inntiic luilinian.in d.Auth.
dch<jrcd.& Falc. §.fancimus igicur,

cradunt Bart. & alij communircr in

d.Auth.fcdcum tcftator, ioft.ad ieg.

Falcid. . ^
Pro qua raciooefacu, qu6d inu^-

c^riam,eft,& ficad hoc« vt eo probc-

tur,8e app4reac»quaotom lit tn hasre-

Li»,QdeSacrofann,Bcck/.

ditatc defun£litvndcwcric6 , dc iilo

(^ui,id faccre,pr^cermtfit,quo,cei ve-

xiuv apparerec, ouila praEuioiptioh^
becar»mxniIlod loan. 5« Ommi fidaii

Hk^ a^fiih iwem , 6* non vemtU li«

cm^nmn arguantur , operA ms , habccut

in c.con(uIuit,dc oftic.fic poteft.iudt.

dcleg.Modb vcr6«qu la Jtgatorum (o

• Jucio, ad propria teftacoris bona , ex-

prcfsi,vel propter oacofamlegati,re

ftrida eft,pr<;uimptiooem baoccef*
fare,dicemus , aoillam vrgerenia-
gis^quod mngis puco , quia vbi tcfta*

tor , dc f atrimonio luo legara (oiui,

iufsic, ccrtior appare^ dc paccimonij

viribus,qu6d eucocjegacis, ac, fidei-

commifsismaiores, aucfaltemcqiia

Ies:pra;cerqaim, qofrd femper cooft»

bic,morieoces,raltem caci|6voIuir-

.fe.Iegacorum dationem, bonocurali
miccs non cgredi, vt fic, qui cx taci-

ta,fiuc cxprcifa dc hoc voluntatc,ro-

fpe^u icgatorum , coQfcdioncmm-
ocotarij remittont hxredi,eonim re-

ipectu,Iufttniaoi conftitotiaoem,p6-'

nc fupcruacuam rcddant:nam,qu6d
'

vltra dcfunO^ibcna foluantur hodic
Jcgata,non fa«flo inucnrario , non cx
coproucnir ,qu6d ica voluic dcfun-

dus,qui,ro!uvellc,p«-a:fumitur,quod,

de iure poruic: porr6, vltravites pa«
crimonij legare, nec ulim de iare po
cuic,nec hcdie,quando, vbi vlcra vi*
respacrimonij dcbcntur Icgata

, non
proucnita voluni.ite dtfundi , (cd a

mala fulpuionc&iuris pralumptio-

nc,qua,iurc prxrumicur^le^ata a de-

fuo^p reiida, non cfTe maiora eiof*

•dembonis, iuxrad.§. (anciniusigt-

tur, cradicBartol.ind.l.in racionc,$.

'quod vu!g6 , num.i. ft.nd Icg.Falcid.

Appaitt crgo
,
quod liuc cxprclsf ,fi'

uccacice voiuillcc dctunclus , quud
depatrimoniofbofolacrenCttr lega- •

.ca»oon ideo magis cric parc^codam
hseredi, qui noo confecic tnuencafio.
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qm non adco definic.minus ciTc fufpe

dus dc i;pruin fabccaftione : acque

^ tctioec Baldi,6e Monttculi vbi fupra

. feoccnciamprGbo:necBarco.hic,qui,

icrip^cc, in npftco ccxc. rcli^a

ad pi3s caufaSi inc.ra bona (icfun£i:i

coarftari , vcrum cfTcjpucauiCjhodic,

npn fa^o inucacario, harrcde, ad eo-

cum inttgram prxft«tionem non te

'iieriiquafi fic^ia catt(ia»deteriorii €6*

dicioais cHcc qu4ni quilibec alia%
niagirque>maligaandi occafio rema-

rcrcc hxredibus concra ccclcflam, &
piam caufam,quaconcra alios: quod
cercc fercndumnon crac ,przfcrcim|

quia lcgcs CsTarejB deinuencariolo

quences, iure canonicofuncappcoba

tSB in foro contentiofo^vt cenent cd'

municcr Doft.per ccxt.ibi in c.Ray-

nalduSjin fin.dc ceftani.ccfte Abb. in

d.con(.7}.nu.3.in fi. tvoiaoo. in tra<^

de iuucn(ar.vlc.par.q.55. Burfa.conC
• 5.nam.44. l»b.i« tcatenere pterof-'

queincerpcflCfSytam Canonid:as,qaa

Lcgiflras , tcdacoc Monucal.iacod*
tra^.c.^.nu.S.

Soluiuvcro apud Dodorcs con-

5 troucrticur,an hasrcs qui non confvi-

cic inuencaimm^in foro pccoiccnciar

li teneacur vlcra vire«hzte*dicarias ?

£t commuuiter obcioutr, eumno te«

neri,quia lcgcs dc inuencano loquc-

tes,quancumcunquc uift^fint.tamcrt

in pra:fumptioncfundantur,vt fupr.i

nocacum cfl: poiro, lcxhununa, etil

* iafta,qu^ in pr^fumpcionc fondacurji

non obh^at^n foro conrcientije ciif'

quijderci vcricate in contcarium.fi-

bi confcius eft, quia io inccriori ludi

cio foluuix vcritas acccnditur,nd pcX'

lumptio.c.a nobis.i. dc fcnc.cxcom'

munic cap.tua nos^c fponr.c«iigoi-

ficafii,& ibi glcfi' cie homtcid. tradic

Abbkin d.c.Raynaldas« ntt.14.8C c6<

municcr Sccibencesin c. qus in ec«
' defiamm ,de CQaftiEuc. Um fpecie

hancfencenciam,qu6d hxresnon ce

neacur in foro cofcicncix , ccouichic

fiitrc.d.colttmn.io.num.45«b re&cc»

camtenete Canonifta%idemteoeac
Barc.num.3. (

qui tcdatur, itaccnece

Thcologos)&: alij m rubr.fF.dc acqu.

harrcd.vbi comniuncm dicic,6£ fcqui

Cuc Iaf»num.2.4.Aici4C.nu.i6.B.uyn.

coiif.to»liam.6*lib.4.Ioaa.Ororc. itx

1. a.ff.de bfHcprocur. Ccfar. Abk jd*

Conl.73. num«9.(cquicur idem Abb*'
in d.c.RaynalJiis , num.i4.& in cap.

plcrique.num. 41. dc immunicacec-
clcf.lacc Moncicul.in di^.craccacde

inucncar. capitul«4* a numer.J. cum
fcqueiitib*

Sedcootrariam optaioflem teneC

Fcedet.de Seoisin confi.^i.nunquid
lixrcs cxtrancus,Angcl.in l.i.colum.

3.in prin.ff. fi cui plus quampcr lcg.

Faic.Uc.&c.Paul.dcC^ro in d.tub*

deacquir.haEred.num.4.& Yigl.in d.

^.excran sisiuum. ^.infticoLde ted«

qualicacfir differ.exiftimantet, nullfi

cfiedifcrimcn in ptopofico.inter fil*

rura iudicialcCi pocnitcnrialc ; quia

lcx pofitiua, quiE lufta cft, ( ficuti lcx

clTe debct,cap;cric aucem ]cx,di{l.4.)

ctiamtn incecioti iudicio cft icruaii

da>iuxta glo(ram celebrem»& cdmu-
niter rcceptam m d.cap* qua; in. ec-
clcfiarum.S.Thom.i.i.q.9tf.arcic.4«

cumalijs adduftisperCouar. in c.cfi

cfles, num.6. dctcftam. &: larius per »

cundcm in rcg.pcccacum.^b.part.g.j.

coJum.i. propc fin«cam fcquenci $ de
'

regttl.iurjib.^.vbi tradir,quando lex

humanaobligcc ad mortale, & quati

do ad vcnialcm culpani,?^ latc irubi*

quiddc lc-^^cpcrnahjpofl: Alphonf.dc

Ca fl. i ib. I .dc potc(l.lcg.^4£nal*c. 8. U
fcqucntib.

Qux tamcQ ratio, ex pr^cedenti-
btts facilidilttitur.nam,ecfi lex obiU*

gans hcredes vltra bonadefiin&i,a6

iaAouiucatano^ufiafic.non camea
Dd 4 *ia
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in vciiracc nicitur.fcd in ptacfumpcio

nc , qu^ non obtincc in animx iudi-

cio,iuxca rup.dicca.

Arccin.vc«6 in d.nib.<kacquireD«

h^ccd* colum. 3. lunc controucrliam

componiCjOpinionern Baic. & comu-

ncm,refpcciu icgacanoruinadmncc

do,concrariam vcr6, rcfpcctucredi-

corum.vc,rciltGec,hiercs, qiunon c6-

fecic intt^ncaidum, vlrravirespacri-

inonij»iafofo GonjcieDnae legatarijs

Don tcncatur, crcdicoribus vcro fic:

Mouccar cx co ,
quonian\ jcrcdicori-

bus,cx lcgisanciquslupcr ccrto fta-

tucncis difpoiitioncyimolidiim ccno*

bacoc bjccesccia defaofoluere, quod

deelCec hmdicaci , yt probat exprcC

te cexcin l.qu; dotis , in En.fF.fojut.

iriatrim.l.morc. ff. dc acquir.h.crcd.

l.fi cc bonis. C. de iur. dchbcrand,

Lcg.itariji vv6,vltravircs h.Trcdita

lias non cencbacur* Ul. §. dcnique.lF.

ad SenacofconCTrebel* H £up.diccu

fuic : fi:d hodieccnccur,non facco in •

uencario , iuxca d. Authcnc.fcd cum
tcftator , infra ad lcg. T'alcid. & in d.

iiuchcn.dc ha:rcd.&: F.ilcid. §.fi vcro

non fcccric,coilac. i. Cu ni jgicur h^

•

res,noo facco inuencaiio» viira bona
dcfunctlacrediroribus ceneacur , non
folumex ioris pr^fufiptione, i iure

nouo inducta ,fed &: cx Icgibusanci-

quisfupcr ccrto ftatucncibus, nuiii-

rum , fi inucncarij bcuchcium o(nic-

tcns, lofoltdiim tcncacur ctiam 10 fo'

ro anim^,quemadmodttm cencrecart

ii taic bcncficium nufquam dacum
£ii(rcCs|qiiafi| vbi quis Principali be-

nefictovci, non voluerit.fccundu .m

tiquas Jcgcs maric.ic crcditoribus

obligacus: Qu_odver6 .ntinccad lc-

gatacios ^ciim ncn, nifiexnona illa

conftuotioDc* fub prxfumpcioais vi«

emiffa, hcres infolidum teneacur , fi

veritas in contrarmm fic, anima ncn

li^abicur.£tbanc Acetini diftiuctio-

nem pro fupra dtctaraitD opioioniin

cdcordiafequuncurGreg. Cquicam^
cam fubdubio probar, & bcnigniore

dicit) in I.io.verb. las mandas ^iiimV^,

part.6.&; Couarru. in c.i. num.i6.dc

tcftam.fratcr Eman. Rod. infumma
i,tom.vcrb. i!7erf<l<r«t,c.i3&.num.^.vbi

ad idem citac jCouar. in reg^pccca^
a.parc.$.).num.9. Q^oin Jocohoios

rei non meminic dioe|;fam qo^ftio*

pem pertractans , ncmpe , an res ac-

qninca ex concractu nullo cb dcficie

rcm iurisfolennicaccm non deficien

te contcahencium confculu, fit in fo.-

ro antnue rcftitoeiida \ an eteccio

iacca ab bis qui cligcndi ius habenr»

nontamen (cruata , iuris Pontificij

folcnnitacc c]egcrunc,in codcm iudi

ciottncjc ? prardiccam vcrofcntcn-
ciam,& Arccin^concordiamlccutus
ejt Couar.inlocoqucm diximus,&£
eam rationiconfbrmem, fccipfitfra-

tre Eman.d.num«tf.defcndit etia Me
noch.conr.S5r.ad6n. cxnumcr. I6a.

verfic.ccrna fuic opinio,1ib.i. impro
bac ran c Alcint.in d.rub. de acquir.

ha:rcd.nu.i(^. vcrfi. fcd non vidccur,

Molin. vcr6 dciuftic. com.i.tract.2..

dirpttc.&r/.colum.iootf. 6r fcquent.

aliavcicur diftinctione huic -fimili,

nempe, vc ciedicoribus ,eciam aoce
fenteniiam tcneatur hires

, lcgaca-

ri]s vcro poft ca, mcdo tamcn in cul

pn fucricinucnrariu no conficicndo.

) . Qii.T conccrdia liccc(acis proba- .

biliS) & probabili racione inniaca vi*
'

deacur . tamen,commimcm fencen-

riam indiftincrc defenacndo,rcfpon
dcri pofl"ct,luftini.inum,pcr fuamno
uani dc inucnratio conllitntioncm,

rcfpcctu cr-cdicorum,& lcg.itariciu,

iys antiquum fuftulille, rclpcccu crc-

ditorum
, quatenushxredesinfolidu

ccnebatitur^voluic enimt vcinucnta*
riofacco non ccncreocur , & conon
facco ccncrcncur»non quidcm ex iu-

re
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re anciquo,quod abrogauic, quafi, ni«

mio rigorcplcnum , dum hjeredcm

infolidi^ni acAabac arcc alicno/edpo
tiftscac eadeni fuaconftttationtf^qttft

fic difpofttit , ic iafsic, pariter in cre^

.

dicoiibiis 8.! legacarijs paci racio'

ne.fcilicctjob pr«fumpt:r fraudis fuf-

piciQncm,iuxcad.l.fin.§.rin veropon:

quam, infra dc iur.d£liberand.& d.

§.(i vcr6 non fcceritrrcfpcdlu vec6 le

gftt«rioram ,itts anciquum correxit •
<

qttateou5,eoattentp , nttnquam vlcra

Tireshasredicacis legatadebebantnr,

voluic cnim luftinian.propter cantle

fraudisfulpicioncm.vttunc dcmum
dcbcrcntur,cum inucntarium nu fic-

rcc : Vnde.cunwno fado inueocario,

cquaIicer,refpe£hr€reditoruin,& le^

gatariorum, ha:cedes infolidum obll

gaaeric noua fua coufticucione funr
darain fubtraftarum rcrum pnEfuni

pcionc:fi veritas in contr.irium fcha

beaCjZqualitcr aducrsus hos &:)llo9

fecurum aanere bseredem,in animz
iudiciojcumconimunifententia fe*

cntumpuco.

7 Quam feocenciam comprobo ex
iliorum opinione, qui cxiflinianr,

quod.fi crcdicores,8«: lcgacanj, plura

oon cHc bona,faicrcncur, quam qu x
hcres affirmcc, qui non confccic in-

uencariu m,intra eorum quancitateA
tenebitur hxres,non vlcra.vc ccnue-

runc Baid. loquens in legacarijs folu

in I.filium qucm h.ibcnt^m, colum.
antcpenultim.C.famil.crcifcun.Alc^

xand.in d.I.final.§.5i: ii pra,'fatam,co-

lamn.i.C.dciur.dc)iberand.& Paul<
' in l.in raciope.^ quod valgd.(F.ad le-

gcm Falcid. quos rcfcrt &: foquitur

lafcn id in cfcditoribuJ &: Icgatarijs

promifcuc tradcns in d § fi praia-

cam,num,t?.&: fi Couairu. in J.capit,

l.num.i 5. dc ccflament. in lcgacarijs

folikm td nominacim cradac , cu quo
videtnt cra&fircGrcgor. in d« vcib«

8

i6i

ta$mdiuljs, vcrficul. pr.tterea
,
diccns,

cum Bal.magis coiumunitcr Dofto-

rcsccanfire,& cius fentcntiam,maxi-

Itta SN|tticace futciri: L uius opinionis

ratio cft,quia,c6mcredicoribnsU la

gatarijsbseres vicrabona defuncti c«-

neacur propter pr^Iuropcionem ltt«

ris 2c dc iurc, inlurgcntcm cx omiC-

Conc inucntarij, xnerito aiunt, quodi

fi conficeancuc crcdicorcs , &l kgaca-
rij , de£uiiccttni plura bobi aon i«li^

quiile,qu4mqttseacceftecar bsrres,n5

tcncbicur vlcraca. Qu^f fane opihio

^,vc & hocobiccr adiiot:tur)corrobo

ratur cx pixcedcnci communi
, qua

pra:fupponicur,h«redcm , non facto

inuencario, cam ccedicocibus quani
legacacijs iiifolidttm ceaeri ob pne»
fnmpctonem iuris 6t de lure , aduet'*

si^senm indnctami fiquidem conftaff
contra lales prirfumptionesadmitti,

& prxiiaicrc conftTsioncm partis, ia

Cuiusfauorcm, lus prxiuimc
,
ycpon:

Barcol.in i.lulianusvccumdebicocc,'

num.a.ffldecondiccioo.indcbic, trft«

dunc Doccor.in Auchencfed um 00«-

ceirc.C.dedonacion.antcnupc. Ceftd

lafon.in dicr.§ 5t fi } txfatam jnum.
i.in princip. & in 1 . fi Juo natroni. §.

idem luiianus,numct.nono. ff.dc iu-

teiurand.3£ communem Legiftarum

in dicca Aocliencic. fed iaai neccl&«

ceftator Abb.nocabile dictum appel«

lansin capic. is quifidcm,nun%5.de

fponfal.fcquuncur AIciaC.intract.de

prahimpc.a.part. num.5. & (cqucnc

Vaiafc. confuic.ii5,numct.5. &fcq.

a.tom,Cottarr.tn epicbm.de fpoiifal*

i«pat.c.4.§.clnum«).vbii communein
addic Hmicacionem circa prjcfump-

tioncm matrimonij > in cafu dicci

capitul.is qui fidem , poft Poccorea
ibidcm.

Qua racione diccndum eric, poiTe

hxcedem deducece FalcidfamMoer
shi lcgacafios coiifitebtes,fic limitti*
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Li,»QJeSiKr

to tex.in d.§.(ln vcro po&quain>SC

d .§ (I vcio non tcccrit

.

9 Infcnur ctiam cx fupenori fenteti

dA>qu6d^ fictedicores K legarattj fi^

hi confcijfinc indubicanter^decerta

2c vera rcditaus.relidaE qciancica-

tc.non poccrunc , vltra cam, crcdita,

&: Icgicapctcrc in foro conrcicntia:,

lcgis auxilio vcenceSjptoptcrca quod
hxres non fcccrit hzrediutis tepcr-

coritiin 'mxta luftiniani obreruatio*

iiem,2r,fi illo inuico cxcgciint,ccne-

buntur ad rc(Vicucioocmilliiis,quod,

inutrncario f.jfto,(circnt, fcnon habi

Curos:nam ,chm id habeanc cx Hni-

{Irailia malignandi opinionc^quam

lcx dc hzrede tmbibit, fi ip(i,rci ve-

ricacem in cont rariumcflc,clarino-

ucrint,in coiudicio^n qttO,non fctu

dum prxrumptioncsIcgum,rcJ fccu-

diim rci veritaccin cauTadctcrmina-

tur,non poccruntjfibi rctinerc, quod
m cxtcriori iudicio , in quo/ccudam
przfttmptiones rcs a^iLuriibt cx prs
lumptione quadam , lcge delacum
fuic

.

Prrctcrca, hxc rcntcntia probaturi

quia Ci hxtcs de confcicncia fua cer-

tusjn animo; iudicio iuile tccinetfe

cundura ccmmunem fcnccnciam, fe

^nicur , qu6d in eodem animc iudi*

cio,creditotibas,ac lcgacacijs nd de-'

bct : vnde,fi his in anima- iudicio no
dcbct,& illi dc hoc confcij fint, fi ni-

hilominus pctanc
, pctunt lanc id

,

qucd (ibi manimx iudicio non dc-

bctufiS^ perconfequens in hoc coJc
iudicio pcccabunr,(Se in eo, redderc,

tencbuntor»quicquid co rcfr.ignnte

exegctint: c]'nbiis non fuftVagabitur

quoad hoc,iufl.T Icgis pcfitii;^ aurho
iitas,quanuicxcgcrunc

, nam,cum
inpr^fumptionc iundctur.non obti-

net ii| aniniae iudicio , vt fupra di6lu

fuit-, fienim lex lulHniani ccrta fb-

fet,^Qdd mali^aati aon fuiiTcnc h«-

)fanci,Bcckf, •

rcdcs, non cos infolidum grauarct

vltra bona defundti; vnde,fi credito-

res,ac lcgacarij innocQum fciant h^..

r^dg ,teum (ic^rauando , quoad ford

mtcrius , vbi (ola veritas atcendittiry

iniuftefacerc, vidcbuntur.

Ncc tauiencxiflimo,qu6dinpt<j-

diflocafu^aducrsus cicditorcs,8«: lc-

gacarios poCsit hxrcdi fuccucri rc-

mediodenQQciationisEuaoeellcfls fe

cundiim formam cnouit » dc iudicir

quantucunqueparacus (It hxrcs pro*.

barc,la:fam, crcdicores, &: lcgacatios

confcicntiam habcrc,c]ui ncc cric ad
talcsprobationcs admiitcndus , ctft

bcncHcium iilud hxccdibus compc'
tere,tradidetit Alciat.iD d.rubric.de

acquir.hxredaium.itf.ad fin. etenim
fi noc verum effetjlcgcsdcinuenta-

rio loqucntcs, pcr indired^um hoc rc

niedio facilc cludcrctur, cciamquod.
Ipcftat ad forumextcrius.

Prxicrca,contra ptx(umpcioncm
ittris & de iure probatio adaiittete-

cur :quod certMiccndu non eft,pr«-

lertim,cum calisprarfumptio,8E ta!ei

legcs iutc canonico finc approbat.T

vt antea tradcbamus.Qu^are,AIciati»

fcntcntiam inhacparce omnino n5
probo,pcobo vcr6,quacenusin ca vc

nic,creditores & legatarios confciot

de vitibQshcreditacis,peccarc,fi vl-

tra cas cxigant.& in foro confcicK*
tia: ad rcflirutioncm ccncri , hoc c-

nim, cxij$«qu£diximu$, verc pco-

batur.

Qiiod vfqueadco vcruin intclli-

go.vteriamfiidfcientes, exigat poft
latamiutlicis fcntcnciam de cddem*
natione b^rcdis,adhuc iniuf^efaciats

nan),flc»-.r! Icx jn prcfumptioncfun»
data r.cn {ia'.)Lr locu in foroconfcicn
cix,ita ncclcncentia,quxin lcgcilla

fundacacd.

Necobflat, qu&d aliquando vidc*

inus,lcgcm ipOimQon obligarcin

foro
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i6g

fetoconfcieiiti(»8e ttmetirenteticj«

,

fuperca lacx execiicionempoire m
foro confcicntis rcquiri, vti apparet

in lcge poenili, cuius } ccna , etuiu il

ipfo liCtOti lcge imponatur, non dc«

bccur iufoco confciencia: ante iudi-

cisfeotenuamiuxtagloflram vbique

celcbteni,&teceptam,in cap. irater-

nicas.i q.a.quaai pluribus eJtotaac

Fciin.in cap.audiuimus ,in princip.

dcfinion.fc crtccommunem tradit,

cam fcqucns C9uar.dc iponf. i.parc.

c.6.§.S num.io.vbiaddlCinec poft

feiktcntiam, condemnatnm ceneri in

^o confeientisead ^ccnx folucione»

loBmqtti ccDeri* ol>edire iudici fen-

centiam'exequcnt!t& camenpcenam
ipfam,fiuccx coimennonc, liuccx lc

gc dcbeaiur.abfcjuc vllo pcccato pof-

ic c|iigi,&£ cx^ocqueci , probac FoC'

cun.io trac.de vltim.lin.mf.il]aci8.

&e(reapudomnes piobatifsimaopi.

niooem»quando lcx c(liufla,velpce«

na ccnucntionalis liciic dcducittir

in coiicra<Stuin,tefl:atur Couarru. in

di6t.§.ridauo,numcr.vndccimo . Efl:

cnim .iducttcndum, pcenam alcge

tmppfium,non tdeo negari , in foro

conCcicncix dcI)eri,quialcx,pocnam

impoftens fundctur in prxfumpcio*

ncvcc^cnim multocics, poenales lc-

gcs,fupcr ccrto ftacuunt,& contrauc

niciuibus,pc£naft mEiguc,quasideo,

confcientia illar(a recme^c ponTunc

deliitquemes, quandiu oon exigun-

turabeis,quiamre Diuino , dcltn*

quens nihii cenecur rcftitucrc prx-

ter darnnum proprio deliilo illatii

:

pocuaautcm lcgibus pofltiuis impD-

fira ,
iudicis cxccutionem tequitit,

qua,in (c ipfum, nemo >iege vlla, fa«

£etetenetur,vccradtc D. Tbom. fe-

condafccund{,qtt(fttbn,<i,articuIo

tcitio.&ibi.Caietan. & alij, vc pcft

.Couaccu.did.$.o^auo « uumeco dc-

1 1

cimo,Yerfi&feaind6eade'm feticen<«

ciautqueideOjfiif cui committicur g

cxigitpcrnam, quia facic luftac lcgis

authoricatc,& (cn tcnti.tr, id fupet COT
to iubcntis,non iniuftc facic.

Ncc obfl:acd.c.fratcrnicas. i2..q.iy

quiainccili^icurCanciim in ecctefia„

de qua loquicur,yc tradit Fclin. in d.
cap.audiuimu s,&Iumn.a.90 prin cip»
Ac vcr6 vbi lcx in pr^fumptionc fua
dacur|, ficuci canon cbtincc inforo'

confcicntij:, ica ncc fcnccncia in ea

£undata,quta a pra.fumptione origi-

nem crabic,cui non ftatutin animae
ittdicio,ac proindc,c rcdicor, &'iega-
tarius,m cafu de quo agimus jficuti

facic iniuftc,crcditum,&: lcgatum, vl

tra yircs h(jicuicanas fcicntcr pctcn

do coram ludicc , vcl (luc co ,*ica fa*

cicc,n, iudicisfencenttam dc eo Ia«

cam exequi.pr^cedac, quia hoc, qu6d
vlcta vices ha:rcditaria$ baeres tcnei*

tur non fa^o inucotario,non eft pce-

na Icgis, fcd magispracfumpcio legis

dc rcruni ('ubtraiflionc;&r, H i-ocna ic-

gis elljcft tamcn pana icyis, in pi«-

Tumptionefundac^,quxucot in ptin

cipali,ita& inacceAbrio , nufquam

'

obtinec in inccciori iudicio,voiver

ricas, (quq (olaaccenditurjin cdtca*
riu ni rcperitur.

Qjia rijtione idcm eric dicendij i'ti

ca(u rc^iaznoftr^ Ord.ii.i.tic.87.§.8.

in fi«vbi par2tibus,qui,mortuo cofoi:

.cc,Iiab£(es liberos minores vigintt

quioqueannis, no faciutiouScarium

intra tcmpusA' formam,dc qua ibi,'

^id autcm [cmpus duobus mcnlibus

cerminariir incipicntibus a dic mor-
cisdcflincl>,vc paccc ibi , dtmro de doui

mfct do did do dUofiUtcitrato , quanqua
altiis,h;rcdi pra:fcribacurtepusynias

menfis d die adica: higrcditacis, vc in<«

cipiac faccrc inucntarium , intra fc-

xagiotapodcadicspetiicienduro, vc

in
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In id.l.fin. veific. fin amem diibius.C.

de iur. delibcranii. iun rcncencia

gloni£ibi,& Barc. & raagiscommu'

'iii,quam tradic Dcc.confil.^63. con-

fului , num.x.&: ^.vbi agic dc modo
forma conficicodi inuencarij,Bcl-

ion.confi.d 8. Roland.de inueacar.).

parc.qu«ftt4.fi( 6.Valarc.d.conrulca.

5z.num.5.fic 9.)imp6nicut , inquam,

di^ta lcgc rcgia,parcntibus poena , vc

ipfofado priucntur fucccfsionc libc

rorum tunc cxcantium, ica vt nuqua

pofsinc illis fucccdcrc , infupcr, Sc, (1

calcs ftnc, quibus aliis compccerec

^rnsfiuAus 10 boois liberorum > co

priuaiictfr:matri auccm,& aui(,v]cra

pceoam prohibic? fucccfsionis.intcr-

dicicur tutcla,ec adminiftracio filio-

rum:quani lcgcm , pccnalcin cllcjnc-

g.iii,nonpoicil,&: vim.ac origineiu

a pra^rumpcionecraxiffe : eccnim lcx

malerurpicacaeft deconioge fuper-

fticc,qai,alccropra'morcuo,& excan

cibus iibcris minoribu», qmbus legi-

tima dcbcrctur, non conLcit inucn-

canum iuxcafocmam, dcquaibi,fic

iocra ccmpus ibideui dcfinicum

.

Qi)b fit vt» ficales liberi a defiiii-

.'^^coniuge cxlixrcdaci proponacbi'»

«]oia cunc nuliafraus illis pocuic in

bonis dcfun^li commicci , ccfrcr iiu-

ius lcgis difpofitio; C^od vtiquc, vc
rum incelligo,non lolum , fi omncs

libcri fuiilcnc exba:rcdaci,fcd etiaiD,

fi aliqui cieis. namhorom refpc^u^

qnibusnulla&auspocuicfieri^ion

ito inuciicario,non habcbit locu pce*

Hadicla: lcgis rcgirctmoucor.quia p?
nanon dcbct cgrcdi dclii^uin. I. rci-

criptumA ibi notatur. ff.de his qui-

bus vc indign.qui tcxc.huicfentcnti^

irere qoadrac,fado argumcnco de re

bus ad perfonasTC&m cnim circi cx*

hdcrcdaci pcifonam, nullumcommic

terecur deh^tum , noofa^o inuenca-

I. C. deSacro/anQ. Bccltf.

^ tio,parcns,circd perronam iIluis,vl-> .

la na afHci,non debec:pro qua cciS

fcntencia &: ratione inducodidam
lcgcm rcgiam in d.§.8.ibi ,f:ra priuado

dc berM^a dosfilbvs ilefcendcma
,
quc ao tal

tmpo ttuer^ &c. vbi lcx tcgia paccntes

pnnjc in pciuacione fucccfsionis libe

rorumiCuncdemum cxcacmm , quia,

Dempe,cikm,poftca (ufcepcuris,nu11fi

potuillctinfcrri damnum omilfo in«

ucncario,non dcbuic, in cotum perfo

na,omicccns puniri, ctli puniatur in

pcrfona iliorum,quibusdamnum in-

iferri^ocuicfic in ptopofic6,cu,cxh«-

redacis nollum pofsic In&rri dan^
num,noo debec pacer, in eorum pcc-'

fona puniri
, etfipuniatur in pcrfona

aliorum,circa quos tancum deliquic,

cx cade ratione, qua id dicimuscit-

cafilios^ndea fufccpcos : Cui addi-

cur>qu6d poenar, lcgum incerprecacio

ne mollicndv func pociiis qulm afpe

rand2.1.interprecatione. ff.de pa:o.l.

fadum ctiiqiic fuumjVt rdc.in pcena-

libus.if.dc rc;.;ul.iur.tradic Dcc. in 1.

fcmpcr in oUcucis^num.^.cum lc^u.

ffxodem.
* Sed magis dubicacur,an fi filius po

'4 ftea noxiam , id eft inoentarij omif-

fioncm,pa rcn c i remiferic,ponia legis

fublata fit ? & prima fjcievidctur

quod fic,c]uia rcmittcntibus a^ticncs

fuas non eflregrcilu^dandus,vtalias

inquic lurcconfuicus in 1. quxricur,

vcrfic.fi vcndicor. ff. dc fdilicedid.
contrarium cameo«pnco vecius,quia

itts publicom, quo, partencum malig.
nitati obiiiari, contcntiitur, priuato-

rum conluiiu.ctiain quorum fauorc

fuit intrcdu^um , colii non poccfb

l.ius publicum.ff.dc paft. l.nemo po*
ceft.ff.de lcgaci. 1. quod debonis.^.

-i.ff.adieg. talcid. Pr^ccrca, quod
•parcntcs liberis nonpoC&inc fucccde»

•re,pr^fcrcim, moctuis abimeftato,

non
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' iioii«ft1iberoraiii£aiior,auc comiiifi

dunijfcd magis conifn.quibuSjfuccef

fio defeiri dcDcc, parcntibus amotis:

Vndc illoruir. commodum ,il]is in-

uitis,non j^odcjpcr alios rcmitci.ccr-

tirsiiiieconftaccxiuiis rcguli& , dc
quibtts in l»id quod noftfnni , LfaQQ
cuiquefuuni.£F.dereg.iur. Dcnique,
yccna lcgis, & ciusdifpoficio , hci\6

cliidcrctur , fi cx filiorum confcnfu

colicretur,qucm, ctiam non rcquifici

Jibff» non nioraictuT pr<^lUrc,quod

vciquc ciTcc contta lcgis mcencione,

auactfnus ica voluii,parcBCCs> qui n6
^cerunc inucncaridm «i ruccefsioae

' iibcrorumexclufos mancrc, vc nuo*

«quaniillis pofTcJit fucccdercjficuti

declaratur ibi
^
p»rj nHnenmMs tm temfo

tlgu Ibti poderjucctdtr,

S 5
Quibusprobaci vidccur, necex cc

ftamenco polle pacrem, libcris fucce

derc,in fpccie diAa: Icgisrcgiz,quia

prcfdiftA' racioncSjCcftachSc mtcftaci

cafuni paritcf comprchcndiinc,& vcc

ba cci.im,ad vtrumqucTcjuc aj ta, Sc

gct:cra]ialunc:S(: dcnrquc, lcx ipfaca

loquicurin filijs quiceftari pqUunc,

'qudmqui non po0'unc,dum loquicur
* inlibcrisminoribus viginciquuK|U«

«nnis,fiuc habcant patrcm fub cuius

potcftatcfint,fiuc matrcm,autauum,

auiamuc,quibus in Hbcros ciuilispo

ceHasnoncd. Vlcra quXypco cadeni

fcncentia induco aliamcegiam Or*.

dinaciop.lib.4.cicuK88.in $• 'i.iunft6

• lequentiyin diAo enim §.i. lexrcgia

eitdem fere vcrbis, quibushic vtitur

ad cxclufionc patcncum afuccclsio-

nc iib torum ob non fa6ium inuen-

Cariuin,im6 non caaiamp!is&: cfBca

cibusivcicnr.ftd excluiioncm filiarum

.

ifuGcefsionc parcturo , obcaroalem
^cicum,^e| concta^um mactimoniu

«nce vigefinaum quincu^cacis annu,

finc corundcconfcnfu : &: ftatimad-

du in $ieq.qu6d^nec>fi vcliac paicn

tes,pofsinc,talcs filias inftfciicre,fi a.

lio»b&beancfilio},qui fimilis inobe-
dicncix nqca carcanc:fecudiim quod
vidctur in propofito diccndii , qu6d,
nccjfi vclintfilij ,pofsint mftitucrc

pareccs,-qui propcer adiUiUam crime
Ji6 faciendi moecarij/onc.wfofafto,

legc priuaci eoconde fucceuionc:Ta
mccu£icear

,
prxdiiCl^ Jcgis rcgi^ ar«

gumcncu, id canciiconcludere in ca-

iu noftro , vbi libcris lupercffcnt alij

parenics , qui fimili culpa non tcnc-

tcncur,vidclicet, quia ciim ncpos> a-

uos,6e auias cx pr^dcfun^tis pacrc,6e

macrc habercttvno exauis , auc auijt

morcooiin cuius hjeredtcace lcgicima

haberct,coniux mortui fupcrlUs ,o-

mifit inuentarium facere: nam tunc«

non poccric ncpos, eum quandocun-
quc in teftamcnco fuo infticueic finc

•voluncacealceritts aui,auc auidc
«
qut

ficdcmericinon cxciciflienc; poccrtc

vecojVolencibus illis, auc n<;n excan *

.cibus,arg.Ordin.ind.§.t.

Ex quo lUiid laltein cbitcr nora*

cur,filiun) inuicum nohtcncri^ iegici

mam rdinqucrc pareoci , qui omi(ic

•^cecc intt6carifi m fpecicOrd.d.li.r.

tic.87.ptc1 ampUacionc caufarum,ob
quas parcntes cxha:redaripon'unc

,

contentarum in Ord.dJib.4. lit.Sp.

Scd &: gc ncralius, nunquam pciTe

parcnics.iibccis fuccedcte ncc abin-

teftac6 , ncc^ex ceftamenco, in fpcci»

;pcd.in d.§.8.v]terios vidcocur pro«
^arecius vctba.qux habcnc,parcte^

in cafu, dc quo ibi.bcrcditatc libcro

lu ,
ipfo taclo priuaii , vc ladeinccps

nunqua cis poUuu fucccdcrc: porro,

ficxtcfUmcnto fucccdcrc pofictic,

non re^fclege dicerccur, cos in nec»
pciuum cxclufos mancrc,cu poittnt^

aliquado fucccdcrc.tcftacibus
,
nepe,

libcristS: prorterca, illa vcrhafupcr-

uacuc pcncrctur poft h^cpriccdctia,

por c^e nujmojtua ftra ^r^uado da beran^a
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LAjCJiSaerofanii.Ecckf,

JktJUbot^Jefctndenttt qut do tal tempo r#. fc.ac rigorc plena, negare non pofTu*

tifr,rupcriiacue,inquani, poncrcntur

vcrba, qux fcquuntur, ibi, fara nuHca

tnjn cm tempo algu IbetpoderfMceder^iiici''

ium (^uoquc ccftaci,in voiiietraiii ii5

compr^hcodeicnc: vciboiumautem
piopriccas,quaQuis laca,etiam in poe

lialibiis cft fcruanda. l.ciim Icge , vbi

ad hoc not. Arec.fF.dc tcftam. tradic

Dcc.in d-i.fcmpcno obicuris, nu.ii*

jff.de rcg.iur.

Ncc ver6 huic fenteiicue c»bftac »

quod padum deoonfucoedeoilopao

tri,ctfi lurc valeat in fpccic c. quan-

uis pa^um.dc pac.lib.tf . & l.finai.C*

' cod.citu.non camcn cxcludit rucccf-

(loncm cxciufdcmpatris tcftamcn-

to paciiccnci dclaram,cc(tm fiatrum

fauorcm padnm foiftet faAfi, vt tra-

doot Rar.in l.ftipufatio hoemocbc6
ccpca.ff.de verb.oblig.8e ibi Roman.
Bald.m l.padum dotali

,
quxil.^. C.

dc collation. & vtrobiquc communi
ccr Scribcnccs,tc(lc Couar. in d.cap.

quanuis paflum ,io inic. tcrtixparc*

nttm.8*8c alijs citatiscommunem re

lercU (eqaitnr Michael Craf. in lib.

tecept.fente&t.§.foccefsio abintefta*

to^quseft.io.num.S.Ecenim difFcren*

tia; ratiopctfpicua cft,fiqnidcmalio-

lumpaccis non potcHiyaiccrius vlci-

ma voluocas,& coofeofus inualida-

ri.cuiot , etfi ab 'mido intercefsiifcc,

perfeucrantiatamen reqQiritur,ind.

l.fin.vc dicic cexc.ibi»N</!tp)S/>rtr,ie cn

ius bdredttatepaRum efiy voluntatem fuam eis

accommodjuerit ,& tn ea vfque adcxtrmutti

Tit£ fu^fpattum perfeucrjuent: vcro vl-

timam cuiuQibcc voluncatcm polTe

Jcgibns innalidari,conftat,vt ex pra;*

^idis v^ecur probari:in cafu d.iegts

regjjryd^f^S^vltimam liberoruinpa*

•"rcntcs voluntarcm cncruari.

Qiiam tamcn opinioncm,& intcr

prctatione, & fiea ica cx pr;eccdcnti-

^ bus probari.vidcacur , ri^idam cf-

nius,qui rigor,fi in lcgc exprcflus fo-

. rcCjCilec vcique obleruandus,quantu-

cuoque lcx dura videretur, luxta lu'

reconfolti ddcomentfi ii^ l.profpexic

fflqoi 8C 4 ^uib.fflanum.lib. noQliac:

quia ver6 is rigor nAinuenitur fcrtp

tus*, zquius cric,concrariafcotcncia

probarc : Qua tamen ergo nunquam
admittercm,vbi filius, patrc,aut ma-
crcnoo inllicuiirec,quaii ac,maQcanc
parcntestobprarcermiftam ia|i^^ari|

fadionein,ipu> £afto cxhzredatiaUm
cx teftamcnto quim abiotcftatd,praB

tcrquam fi d libetis vocentur , iuxta

id,quodfup.adnotaui, idquc propcer

fufpefla Iege,patcntu malignitatcm

in libcroscommiiram,quam icx,poe«

aaexhcredacionisi^fo fiiftoiiicurri

da,condignam iQdicaiiic«in 4.|iqttS«

qu^ libcri ip(i»(ioc cuiuf^o&iniiiroi

poiFunc remiccere,cu porsinr,Omifstf

parcncibusy alios ad libicum vocarc.

16 Cu vcro (vc ad propoficum rcdca-

musj Jcliclu hoc non tjciendi inuca

carifi^non fit vcrnm, fcdprjrfttmptu,

ortn.m,nefflpe.alegis pr^amptionc^'
qua,pareccs circa liberoru legiciinju

io booisdefiindi coniugis dcbicam,
*

quorum non fccerunt inuentarium,

ficut eranc obligati.malignatos fiiii-

fc , prx^umit , lecundum fuperiorcni

rcfoittcioncm dicendii ericiquddpoB-

na boic crimini impofica in d. $.8.

Aon habebic locfi in aoimaEiudicio
ctia poft fcncencia fuper ea lacam, na

,

ctiam tuncjis in cuiosfauorcm fcn-

Ccntia lata fuic , fi certo fciat , in ve-

ritacc ftctificparentem circa dcbita

filiolcgitimam, non poceric.ab co,

. faioa coofcieotia poman legis cxtor •

- quere,ft extortam , iibi obuncttfen*
tcnri.T rctincre.

17 Vndcnrtabis difFcrcntia quared
Jntcr pocna lcgis impofitam in d.Ii.i.

ticul.87. §.8. & cam qu;e im^onuuc
ibidem
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ibidcm in §.fcquent.incip. Eo />4/,vbi

1}acri,auc niacri,auccuilibecalij ^cc*

bo«»qu« mdicism0a inttentaciam

f4cic,& in cb^defimAi te celac ^ vlttk

perionj pcenam , imponitur poena a-*

inifsionis rci cclata», pro parcequam

in cahabec,minoribus(dcquibus lcx

regia ioquicur in co loco/adiudican?

dxySc dupli cotius teifubcraft«,mi

nocibtfs etiam (bluendi»(ineili ilU

pticem babcac fubcraheDS ,liue hoiir

ftenira,c6m le'x hic pocnam impo-

natjfupcr dcliiloccrto*, &c non pra:-

fumpto ftatucns , etfi co comprehcn-

fus, in anima' iudicionon tcncaiur

poenam folocre, iuxta cecepcamfen-

«enciam glo/Ta: magBSC in fin.in d><^.

capicoKficaceroiut. iz.^quxftione fe-

cunda, tamen eam cxigcns non pcc-

cat,&cxaftam iuft^ rctinct , luxta

fententiam , quam apud omne&.pro»'

bacifsimam cdc ,
Cupra rctulimoscx

Couacro.dc^onfiiI.£.parc.cap.6.$..8,

nu mer. it.iii ftD.qaia,nempeiis» iu(Up

Jegisi & fupcr ccrto ftatucntis auiho

ritatc^.icit:G:cus,vbi lex pocnam fta

tuit (nper dclicto prarfumpto , vc m
cafu dicci §*nam cunc , quia iex uon
obcmeififtiKiiroseiodidoaYbi verio

us ' in cotttnrium' fe fe hid>ec , G d o

. caconCcius is , cui pccno; conimiftx

lucrum ccdic, illam nihilominus ab

innoccntc exigat,ac rctincat: & pcc-

cabic , & reftiiuere tcncbuur in eo-

dem^nimae iudicio,in quo,fibi,fot>

ftti » icgis U fencentiar aothocicat»

bbndicwsr^^N^differencfa inrer prsr

(|iccaVpimBas,cxfuperiore refolutio'

-se probatur , 6e proincerioriiudicio

TtlllScft.

1 8 Scd & atiluic in iudicio quoquc ex

tericri vtilis dtffetciia poikt ntttafl

ipter pradictas lcgis pcenas , vldeli*

fcec»vcinpripri,^uia a lcgcimponi»

1 -cur Db detiAani «l^cfldemlcgc pc;e^

Quint.fart,§.u
*

t6^

fumptum I pofsint iuris ignorantia

abca rcieuariij,qui aljd$iuris igno^

xanciaexcofarifolcnc, vc mulicr» ru«
ilicos,minor,fie mites,de qoibos inL
cum de indebito.vccficul.finautcm;

ff.de probation.l.regulacft. ff".de iur."

ic fa^. ignoranr. vcrd cnim in delk*

ctum 4 lure ciuili pra:rumpcum inci-

dernnc:^ pofteriori vcr6,nulIus,igno

rancia iiiris excuCiiur » nam, etfi pa:<*

na itc luris ciuilis*» deliccom-cameny
cui imponicur.nempc, occultatio,U
fubtractio rci h^Tcdicari^.cuius pars

ad altcrum Ipcctac, vcrumdclictum
cft,iurc naturx vctitum.l.i.ff.de fur.

coios tdcirco igoorantiam pt«ten->
dere,nemopotetl.

.39 SccundumquamdiflFerentiam ia
tclligcnda cftcommunis conclufioj

quaniiradic Dcc.in l.iuns ignoran-

tiam.i.lcc<nu.Fo.cum lcqucn. C.qui
admitcad bon.poftcl.pof.vt, fcihcct,

quanuualiU luris ignoranciaprofic

mulieribus , quandonon potueronr;
peritiorcs confuIcrc,vt probancglof
fa,& alij in d.l.iitris ig.noiantiamjpcr

J.in bonoruni.ft.Jc bvnor.poftcfl. Va
iafc.de pacticion.c.8.nuui.54.camco,

hoc locom non faabcat, quando.cc*»

tans in iurc,incidic in delictum ^tfio

enim indiftinctc,'titiepocaiffBtcottb

fulcrc pcriciorcs.fiuc non.iuris igno-

rancianOTi cxcufatur , vc,concludic

Bacc.in I. Ciodius.fF.de acq.hxred.2C
.

communc eonclo(ioo6 fatetorDec.

ind.nv.io. -

Quq vtique critincelligendaid£ li

mitanv^a fccundum fupcriorcm dir

ftiiictioncmintcr delictum prohibi-

tuma lcgc.fiipcr ccrco ftatucntc , 6C

imer dclictumprohibitum 4 lcgefta

cocnce (uper praefumpto : nam Ut
prioti cAo , communis*procedec y

HOD item in pofteriori. In quoe-

rit adiiibeda diftinctio fi muiiccauc

£e & alius
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La.Cde SdcrofanB.Bttkf

alius fimilis conditionis, potuic con-

fulcrc pcritiorcs, vclnon : Cm rcfo»

latiooi adftipMl^Wi?, 5!cgan$.itadiuo

cradic ;^{||J^ffj^icr,crrans in iure

non|«Bi^c cutorcm filijs, non cxcufa-

bicur poena : c^uia, nempc, ius hoOi

quod ignoiauic, crac nacurale,vcl

quafi naiuralc, fcu in nacuraliiore

fondrarQm,qitod.dift«t* > cuf

ramfiliorum habere : idep ercorin

hoc lurc non cxcufat mulicrcm, etia

/i,pcritiorcs confulcrc,non potuiflct;

&ita incclligic I. final. infra cjuipc-

tanc tucoc.vcl curacor. fecDS vcr6

,

6
iniiMtradimniftraaic bbtni6tij,& be

nc ,ncccamen cius cutela poftulacai^

JWC £ado inucnt^rio : cuc cnim,quia

pcccauic circa ius poficiuum, cxcufa-

biiur apccna.iuris ignorantia , 11 non

pocuit conCuicrc pcriciorcs: c^uod ad

vcrs&s gTolTaiii in f.i.$.fi liiater , vec^

ho,'neclegitim£JF.ad SenatofconfuK

TcrcuUian.fquam fcquuncur omncs
Do^loics^fcconfuluille Bononi^ io

fauorcm cuiufdaai mulicris rulhcx,

Sux habicabac in moncani$ longc 4

onon.rcfert Paul. in d.num.6. vbi

iioc dicic verunk» Uc6t fiootoai, U i
niemine tadum: 8f addic in numero
fequent.qu6d multic placuit,lic^t c6
fulcrc timucrint: Sed pfrmciofus cft, in^

quic, taJistimor,vbiadefl tdm b9na rdUOy&

.
nuferrimut t£l intelU&uijnolU confuUrt^ nift^

tH teftrhiirdtttm^Mimi jDo^fi)Ntf:fM*

iittf-ti^fiiai^ fio/lra fuifet tugnkittMifB

Jiiuftc^mmtiqui\ U dcniquc Pauli

tradicioncm Icquicutibi Arccin.col.

pcnultim. & Marian.Socin. qui.ica

le aliasconfuIuifTc , & per aliquos,

jmaximcper Paul. vidilfc ccnfuitum*

iteftatu'rcon(il.35>. vifis , nnm.itf.cuOi

fequenci liff.t.Dec.in d.l.iurlsigod*

ranciam,numcr.ii. Alciac. inl.2. in-

fr^ dc in ius vocanJ.-colum. 5

.

fane cradicio rcdi conucnic fupe^

ciiori'no(trc refofocioni diftirtgueti*

CiiijiterpcBnaslcgibusimpefitas cic«

ci matcriani inoeotanj , ob non £1«

£tuminuencanum,& ob rcs cclatas,

ac fubcraflas afacicncc rnani abilla-

aliquando cxcufabicur mulier, fi fi«

dcliter fe habuit , ecfi non iuridicef

^ui4deliftam,io qood incidic ioris

errore lapfajons pofitiui eft ^Sc hoc»

fipethibres non pocuic confolere »

vt inhac fpecictradic Vala(c. indir

€to capirul.8.numcr.34.Quod in ru->

ftico, quiinuentarium non confecit,

^efpemeoromqoi de locro agooc,

non Tccd h^cedicariorom ctedito*

tiimrerpefto»qoi dc damno vicando

• conccndunt, c^adunt R ip. in craftar.

dc pc(lc,cicul.dc rcmed.praKctuacor*

numcr.2,14. Alciac. didla l.fccunda,

column.final.Menoch. de acbicr. iu«

dic. quzftion. Iibr« a. 'ceator.&. cafa

t94«numer.tf7«in fin. Ab alterave.

c6 pCRia nunquam excufabicor iuris

ignorantia, & fi non pctujfTcc confu-

lcre pcriciorcs , quia incidic in dcli-

(iumiute nacur^ prohibicum , cuins

sgnoranctiifkeminem excufac, did.K

lecond* infca dem iot vocand.l.fi a«>

dulcerittm.(.t.Cdeadulter:Barr.poft

glofiam magnamibt,cirdi pr'tncipi

in I. n quis m cancam , numcr.fcxco
C.vndc vi.qucm ciim alijsallcgaC

Barbof. noftcriD l.Ci mora,numcro
Tigcfimoprimo , in princip. S. foluci

matrimon.
to Vndccaare eric acctpietidas Ga«

manofterin dccif.i2.2..nu.i.dainge«

ncralicer fcribic, qudd lam ignoraria

iuris , quam quvlil-cc caufa mulicrc
excufcc d pccna dupli , vcj amifsio*

nis rei , ob res in iooencacio *noa
fcripcas^eqaa loouicuc tbiiccenim»

- ' qudd quxlibec iufta Caufa excafec

abtiacpama.g^neraliteicadmucoex

generali-
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goneral£regula.l*tginir,verii.&gcne xis jg|sorantlani,MeQocb.dcctitu.&.

cafu r54.nQ.z;t.& nu.63.in fi.

X I Hoc auccm intclligendum eiljvbf,

viro dcfun£lo {upcrfiinc hxrcdes mi-

raliter.Cdc Jiber.cauf. quam mulcis

dcclarac & profcquicur lafon. ini.it

quisid quod.flP.dc iurild. onin.iudic.

^ in l.vnic«§«fin.ex num.i^-ii.li quis

ius dic.nod «>btcm p.Quod viBr6il pce

na dupli,vel amirsionis ret» ob res in

iiiucotario non fcriptas ^iuris igno»

raiitia mulicr cxcufetur, gcneraliter

"uon admitco,ex fupra ^radiiis;[quan-

uis in cafujin quo loquitur rcgius Sc-

nacor,id po(rctadroi(ci,ncmpe,quan

dores a ^iuliere.celata:,adeam lcga

tititQlb iolblidiiip pcitiQebanr,quas

(i idcirco nd eile in inuecariofccibe

dasjals6 opinata eft, non incendens,

hoc admiffo alios dcfraudarc , circa

juspoliciuum duncaxac crrauic.quo,

fccundum confuccudiocm, lcgcm
fiuiustegni^mlib^^^ktuul.^f • in prio'

ctp.mulicrtviro morcuo, remaQci^iii

potfcfsione omnium bbQocum,tt ie«

nctur
,
partitioncm dar^ hTredibus

mariti, ac lcgacarijs. Vndc,fi inucnia

ciq ,
quod iccic bonorum qux ad lo-

cictaccm c.oniugalcm fpedabant t£-

poce moctis mariti» vt indc pactitio

ficrec cumfQGcdrotibiit delunAi,o-

minc ponere ces fibi legatas, quafi.cu

ittfolidum adfe pertincrcnt , non tc-

nerccur, casinter rcliqua nominare,

circa qu^ fidelitcr fcgcfsir,maeis,in

con(uctudioe,ac iurc regni, quam in

iure naturalt/etiqQafinatQcali erraf-

fe,vtdebitQr,vc fic.hbc errore.pofsir,

ipcenacxcufari,;iuxtado<arina Pau-

lim d.l.Clodius,num.5.& alio-

rum dc qnibusfupra. Scd 8: hoc tciu

pcrandum cft, vt ita dcnium excufe-

lur, finon potoitcbnfulere pcritio*

icitVtpeTcundempaul* ibidem , 8e

.pecin d.l. iuris ignorahtiara , nQro*

liX.qui admit.ad bon.podfic cnim

«-'encrarttcr traditur , Cc in nlijs cafi-

bfs, quibusignorantia iurisqucra-

^uam cxcufat.vt pcc Doft. in <i.l. iu-

liorcs vigmciqumquc annis,quorum
iiituiiu,innlicr,iuflu iudicis,pupilloi*.

ii^ feciflcc inuencarium ,iuxu Or«
dinat.regiam lib.i.ticu].87.§.9. tunc
enim vcilis crit excufatio a pccnadu
pIi,vcIamifsionis rci, quamprjcdixi
nius:nam,fi non clTcnc minorcs, qui-

bus^u boni^ vin dcfundi , fucccfsio

deberctQr,non.vidco, quo iurc , mQ*
. lier ad pcenam duplt, vcl amifsioniji

tcneatutipro rcbus in iouentario

fubncgatis, vcfic,talis mulicr ,
pcenjc

excufationc indigcat.-tamctfi vidca ,

pr.Tdi£lum rcgium Scnatorem in d.

decifioQ.iii.& rurfusin dccifi. 148.

(.vbi agit deproteflatione £tftatea»^

Sore confefti inueQurij,dc declaran,

is rebus,qQx poftca v.enecint tn

tem)aducrsus alium Senatore(qucm

non nomin:u)rcnpritVc, quod ctiam
{naioribus comniictitut |;cena dupli

pb res in inucntario fabncgatas i vi-

fb,vel vxorc, idquede iure commit»
mcx l.final.§.liccntia danda, vcrfic*

lllo vidclicet.Cdc iur.deliberand.ie

gcmautemrcgiamind. §.^. qua» ia

antiquisctatlub d.lib.i. titul. 6y. §.

S.dicic , cacione frcqucntioris vfus,

U rubric^fQbqQaiacer, iQdicis ^ii-*

piliorum,& minorum vlginci qui||^

qoeannis, fpccialiter fuifle loctitaoi

in pccnadupli, &: amilsionisrci ^Oli*

noribus applicanda

.

Pro Guius rci c^a^ladcclaratione,

ac iuris comniunis,Sc rcgij difcrctio

sic, adueno , quod iure comniQoi ia
d.§.liccntia danda , vcrfic.illo vide*

iicct,b2redibusconficiencibus inu^o

Carium imponiturpccna dupli obrcs
cciataSjVcl amotas,vt pitct ibi,«ji ex

h^rcditatc altquid htcredes fMrripueTtnt,vel f#-

/•iitfriii(,&c.vbi craduc oes, vc per laf.

"

Ee J ibi
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ibi nuiner.).tt 4.tradic MoDcicuI.ia
,

qutbiUf4gScar,ui iIiAisdecifionibm»

traft.de inuentar.cap.3.aum. 5. in 6n.

& latiiisideni Monticul.circd inccr-

prc£actonemd.l.fi.num.^t9. vbi ecia

tradunc Scnbenccsin did.§.licencia

danda.an quoad rdiqua pcrdac hx-
res beaeficium i|iuencarij,exoinif-

fione vnius rei:de quo eciam perM5
ticul.in Anci^ hanucio anu.113. Bar.

in l.Paulus.^V.ad leg.Falcid.Abb.cd-

C1.73.Circa primum,nu.8.i.parc.Cu

crgo ccxr.in d.verfi.iUo vidoiiccc,a-*

perc6 loqoacur io hxrede coaficience
inuencariu nooiine hacredts «ecfipce*

na dupli, de qua ibi » illi impofica ob
res cclacaj, m.iioribus competat , fi-

cuci minotibus, vt pcr Dotiorcs ibi-

dcni,nontamenrpc<^1anc ad eumca-
Tus dc quibus a^icur in d* decif. Lufi«

tana.i»t.& i4&.vbi,iD prioretrada-

turde inuencariofaftoab vxore, in
poftcriore.de inuencario^ido i ma-
riCO,& vtrobiquc fado,non vt ab h^-
rcdibus , C cranc cnim m cafibus qui

proponuncur vtrobiquc.aiij hxrcdcs
dcninfticoniugis) Ui vc.a bonorum
poHefforibus in fbrmadite legic Re
pat Jib.4.0rdii|at.titul. 9 5 •vt ficipr«

clarus Senator,000 re^i fenfilfe vi*

dcacur, dum.virnra.auc vxorcm fa-

cienccs inuccarium.quia funt in pof-

fersione bonorum, luxtaicg.regiam,

d«ritul.9i^in antiquis fiibd.lib.4. cir.

7.$.i.exiftimat, ob res celacas ceaert

poena dupli ex dift.$.]iccntia danda,
vcrfic.illo vidclicet.qui verfic.plane

& cxprcfsc loquitur in h.Trciic, & cu
fit pcrnalis , nondcbcc cxtendi ada-
Jias peifonas^qu2,ccfi boooiu defun-

&\ hcj^^i ioucnurium , iion camen
runthsfei^, nec faciunr vthcre-
dcs .

Qiiarc,mclius fc^ifine , nnhi vifus

cft.aitcr Senacor,cuiiis lentcnna ille

rcfeic , & improbat m pr^citacis lo«

cisjdumcxidimauic , in cafibus^ dc

ncmpcquando vir , aut vxor fcccruc

inucntarium tanquam poficliorcs bo

norum, vt darent parcicioncm hxre-

dibus d^funAi , ooo commicci pocna-

ami^oais rci cclacc, nec dopu, atfi

dTent minore t vigiaci ^nquc an-

ms,quibus appltcarecor, iuxca d.l.tc*

giam olim in lib. i.cicu.^7.$.8.hodie

d.cicul.87.§.9.cunc cnim poena com- '

miccicur,non quidcm cxd.verfic.illo

videliccCj vbi (olum imponicur poe-

aa h^tcdibus rem hfredicanaai ia

inoeacario non (cribentibus , oiiuii*

bos quidem,qubrum ipcercd, ta ma«
ioribusqttim minoribus adiudican-

da/cd ex d.OrdiD.in d.§.9. vbi gcne
ralicer,omnibus ,cani hxrcdibus qua
non h^redibus , iufla iudicis orpna-

dorum facieatibttsiauee€ariuro,iak-

pooiturpcena amifsionis rciceiacae^

8e dupli , minoribus viginticjoinque

annis duntaxat,c6nHttcnd.T. Q^oru
non finc niyftcric icx (pccialucr mc
minit,nec tamen vt ius conimunc di

ftiYerficillo vidcliccc,rcflnnge(ct

inpceoa,.deqnaibi,miaoribttt can*

cum commiccenda, fed magis, vt aa«
gcrctjin imponendapoena ob res cc«
Jacas:nam lure communi didi vcili.

illo videliccc,!folum h^rcdibusimpo
ncbacur pccaa de qua ibi,fed iurc rc
gio in d.§ 8.olim,nuoc.9. impoi^icur

ctiamalijsperfQais poenaduph, ^
amifsionis rci celatai' , vt patet ia
princ.dicc.§.ibt, ^#|wf>M ntai,oH qu^th

qutr outr*f<fioa
,
qucpor mofJ.t !o da)ufti^4,

fzer inuentjtio, (j ticlie fonc^jr (j cncobrir

^lgiU coufj ,6ic. UkWis poena hxc im-
ponicur rcfpcdu mtnorum duocaxac,
vt patct ibi . ftrdtmfMd otmmm nub

fM jfimsprfr , & rorfus ibi , ^ iMj«

fagara tm dobro par»pt WMWJfwttf Jm
coufas que afst fonegar. & c.

z 3
Quibus, vtiiufquc Scnacoriscon-

crari«Xcnccn(ix,adcoocordjam rc-

duci
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Qtjnt»fart»f,u

duci pofleQC,nempe,vc rencenciaAa*

con ij aGama procedat< vbi is qoHn^
iieBcarium confectc,*h«reteric t&ia
eo, rcm aliquam cclaair i tQnc eaiai

iti duploponiecur ijs , qiiorum incer-

cft,(iue mtnotibus.fiue raaioribus fol

uencio, iuxca d.verfic. illo videliccc,

& communicer Doilores : ConCra*

ria vcc6rencencia alceirius Senaeortf

Broccdar,«bitft^ai muencariumc6o

tecic, non effiK b^ref dcfundii tune.

. cnlm fi non rcpcnrScur mtnorcs, qui

dcfunfto fucccicrc dcbuiflcnc , ncc

dupli, ncc amifsionis rci poena , rcni

cclans pledcfecur, vcpocc, nec iuris

communis,nec cegij conftttutioni*

botidc tniiencario loquentlbusycotii-

prebenfus.
;

^^^sH^::' 'v?'

*4 Qu6 fic,vc fi v!r,aut vxor , quu rc-

manec in pofTcfsionc bonorum noa

vc hxrcs dcfundti coniugis, inucnca-

iium faciat , ndn excancibus ininori-

bu$

«

9c in illo resaliquas cdec , nee

perdac las qaod habet in eis , nec in«

currac dupli poeaamde qaaind.$.^«

& d.vcvfic. ilio vidclicec.

Infercur cciam
,
quod, etfi prxdi-

Ctus vir, auc vxor non facianc inueh-

tarium,non cencbuncur vlcraparti

coniogis defimftt,qoia,nempe,co&^
ftittttioaesiqutbas,nonfaciences itk^

uentariumobligaocur vltra bona dc-

fbndi t in ha^reaibus id planc difpo-

nunc,vt in d.l.fin.§ fin vcro poftqua,

C.de iur.deliberand.Aucbenclcd cu

ceftacor.Cad Ieg.FaIcid.Aathenr.de

htrred.8c Fa1etd^.fiver6&oo fcccrir»

collac.t. Vnde>cotiftitotiones in ha^

fcdc lcqucntes,nop erunt tcmcrc cx

lcndcndx ad alias perfonas
,
quar dc-

f infto noiucccdunc vtha:redes,quia

conftitutio ,in vna pctfona loquenf
* noncrahicorada1tam,pratfercim»-fi

noaa fit,& aociqui iorts corrc&oria,

^ficottfontle|resi,dc inuccarioloque-

tts)ittxutr«dtia ia Auth. quas aftto

f66

ncs,poftgIofif.ibi, infra hocticul.de
SacrofancEccler. & ^ro hac fcnccn-

tia facitquoi tradidit Valafc.d.coa«
fulcat.5 2..num.penolcim. deyzore ro
MQia a ccftacore vfufru^uaria otnaiiS

bonorum in vica fua,qa6d nori ccnca
tur : Conucnic quod in forcioribus

tcrramii cradic Francifc. Porccllin.

Iit^flft.deiauentar.c.4,ad fin.oem-
pe,qu6i illr,«^ui aoa fuat veri barre*

destfedvniucrfali aliquo ritulo fuc«

eeduoC alicui, non cenencurconfice-

rc inucncarium,fcquitur Couarru.in
cap.i.num.i^.vcrficu.his vcr6,de tc-

ftamcnc. vbi in idcmcttac Innoccnt.

ki cap.in pr9fencia,de probacioo.qai

^Hiiltn , de itiaeitcario non meminit
ibtdiRitfacic deniqde quod de exccU..

tore teftamcnti ( quem vulg6 dici-

musceftaaicncarium } cradicaddicio

ad Spcculat.incicul.de inftrum.cdic.

§.ounc vero aliqua, numer.44.funcc

"varbo^^idam, nempc, qudd non te«

neacor tnfolidam,cciam fi non £icia^

inuentarmm:quod fcquunCur cOmii^

niccr Dod.m d. Auchcn.icd cum c«-

ftaLor.tcltc Moncicul.in d cractac.dc

inucncar.cap.6.num.i3.vcr(ic. ccrtt6

cxcipicur2vbiei:aum.to,cum fequen

4^Kts,phires enumerar perfooas,quc,
omifto inucncario, non ceneaciir vi«

cravircsh^rcdicariasrdequo cciai3&

pcr Valafc.ind.confuIcac.52,. nu.4^.

& Molm.de mftit.com. i.cract.z.dif-

putac10n.117. colu1q.1003. ia initio»

Oaibosciruiinfdaencli martcos &:^
Hmlrea^d^tt o!^
fetoaread diftam lcgcm regiam ltb«

4.titu1.p5.in princip.vcilc, &hona-
rificum cric inccrdum,pro limitacio-

ne cex.in d.§.fin vcrd pofl;quam,& in

d.§.fi veronon ftccric, vr dcmum ia

h^rcdc procedaat , in quo loquun«

ti|r.

Secund&m id aotem qood fmolEl

obiccr retulioios ,deexecucorc ccfta-

£e 4 mcii-*
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I. C diSm^/anO» Bcckf,

mcncario, crit intcUigeodu quodcic. . ttgax aliqoid fieri in fe, vel in ^ltciu.

ck cu.m difpcmcalialcx rcgu Poicu

gat.in libbi. Oidin. citol.6i. $•! ^«vbi

cxecucoilbMS tcftamcnci prchibe-

tur,ncfc immifccanc quiburuis dc-

fundli bonis , niii fafto inuctatio pcr

publjcum nocariua),& iuflu iudicis

:

iia,ctfi idfaccre prxcerniilbnn^ noii

tamcn vicradcfanftibooa ccnebon-

cur,iuxca Spccolacotisfencenciaroitt

cius Adoitionatoris in d.num. 44.

&

communicci- Scribcntium , in d. Au-
thcncfcd cum ccn:acor:<jui,ctij iacca

tur,ccDcri cxccucorcm ccftamcnti|fit

ccre inoentariom,ncgant tame, cum
* tcncri vltra patrimonium dcfun^i,

n,illudfacerc, omifcrit . Secunduni

^uam expoficioricm rcdc inieliigi-

tur Icx noflra in d.§.i9. quaccnus o-

bligac tcilamcntarium , ad iDUcnca-

•ijj con£edionem , prxfcrtim quM
jbidem>contrafacicntibus certjrfta

* tu(flicuc pccnx, (1 probatumfucric ,

cjuodplus acccpcrunc,(]Ujm quod in

lationibus poftca rcddidcrunc: Vn-
dc,ciim ibi tradaotur pccnx impoll-

tx ezectttoiibos teflfamenti ob ino6«

carij offlifsioucm, Sc e^ nonquanic6
jmittantur , nifi poftqoam pcobacum
fnerit,qu6d plus accepcruntquared
didcruntjConfcqucns cfb,qu6d inuc-

tario pr^ccrmiUb^non ob id cenebun

turcxccutores vitrabona defunftl*

Conoenit»qa6d in pcenalibos non ce

nier&fit exceniio. J. incerprctatione

^'.de poen.com notatis pcr ca m , & I.

fa^um cuique fuum,veir.io poeaaii*

bus.fF.de rcg.iur.

Nunc ver6,v!cerius niatcria pro-
' feqocndD,a}iam limitacioncro adiun

go>qiiaiin ad pr^ata iora, de inocrita

xio loquencta, nc communcs ibidem
conclunoncs, DofHcrcs tradidcrunt.

ncmpc , vc non 'proccdant in eccjc-

iia,quar,ciim iuftuKc (it cultrix, £c au

.^rix: (neccnim patitur>contia iufti^

vt dicit cgrcgiusccxc.iD c.i.$.fed di

oerfum,de alienat.|cttd, in vifib.feu.)

quantumcunquc abfquc bencficioiri

uentarij adcat h^rcditatcm, vlcra vi»

rcs hi^ccdicarias nuquam ccncbirur,

cc(fante,viJciicct,aducrsus cam, {xni

ftra illa malignandi dicl les hs»edi

.

tarias .pr^umptione , acexinde cef*

'

fancefundamencaii raciooe loftinia-

ncse conftitutionis : atquc ita ex hac,

& alijs racionibu/, hanc fcncentiaro,

gcncraliterinccclcita, & aiijspijs lo

cish^rcdibusfadts, ^ abfquc. bcne-
licio.inocmarij adconttbos, probac,
Barr.in pracfenti,num.46. inrcpecic. •

jicct cogitandum rcliqueritin d.Ao*
thcncfcd cum tcftacor , nu.i 3. fcqui-

tur Andr.de Bcflctis hic numcr.158,
candcm fcntcntiam tcnct Abb. in cc
clclia fpecialicec loqoens»in dxooiii.
7fjium.io.in principtvbi.vlcra Btfr.

in pra:fcnci,nllegat cciam Baldumin
d.l.final. C.dc lur. dclibcrand. & in

hofpicali , hoc ipfum tradit Fclin. in

cap.dcquarca,num.7.vcilic.dcci!n6

hoXpiulc,dcprafcripcion.& ibidcm
teiuair • ita in ecclefia commontccr
ceneritiicap.inlitc.ris,dc raptor. tc

in d.I.Hn.maxime per Alcxand.quod
cciam profitctur,Arctin.in rub. iF.dc .

acquitcnd.h^red.column. pcnultim.
vbi dicit Alc.io num.fin. cxtcrpstra
fice com BatcJit'c/eauitor.Montico.

ind.cap.€«vetficoI.fecuiid^ excipi-

cor:& taodcm inhoc regoo, Baitoli
fcntcntiam fore tcnendam proptcr
Ordin.hb.z. titul.5.§.i. qux hodic
cftfub lib.5.ticul.64.S>.i. (quxiubcr,
Bartol.opjoioneni,poft Accur.in dc-
cifione caofarom feroari,quandoc6
muniDocxorum calculononeftim-
prob.ir.n^fntcrur V/ilafc.in d.conGllt.
y1.nun1cr.47. Adducitur ctiam pro
ccclcna,a Eartol.&l alijs ccxr. in Au-
thcnt.£icutalicnacio,inti;aliocnoltro

• titul.
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ckuj^ybtprobatBrincm*pone)e4^cte(if audrix, jprioreniremenciamio.eA*
qbtdquam AcquHiiquo^ etutf 60fl4i- •

Concrariam vcro rcntenttam^i^.

quoii ccclcfia non faciensinucncari^

ccncatur vlcra vircs hxrcditariasad-

indar alioriimbzrediimyCcnetgJo0'.

in d.cap.ik4B«tftatiieii.iperb» patiaris^

vbi Abb,iioiil»4. etii prxdi^UmgloCii'

'

fiim noh fequacur , fingularcm dicic/

&,cum ca ,raccrur,tranfire Dodores
ibi.quorum aliquoc cicac ibidem Co
I2acru.num.i4.m^rmcip. vbihacpo
fitriorem renceact^m « comciiiiiiem •

refercex Iaf.in cL1.6n.^fiA«C<dcmr*

delibetMtd. cam lace pcobaC Mo«
lin.d.i.com.difputatio.iiy.col.ioo}.

vcrficul.contrariam,cum feq. lafoa

tamcp in locu a Couar.cicatOj dc CC'

c!iiitoii*ii1oqiiioif^fednqncupacim
4le ccclefiafticis perfonis , in iwfii*^

.

Circaquatoimdtftmxiffet fiarchif

in d.rcpctition. num.46. vt fi cis re-

Jinqueretur rationc amiciti^% auc co

fanguinitatis ,noafai^to inucotario,

inioiidam ccQcancur ,(iciic toredca

«lij, fecas, fi DiuiQC rcligiofiisiotitit^

ciitlaCin dtium^tf.indiftiQAe , com?
munem concluiionem efle , ccftatur»

vt ecclefiaftica pcffona tencatur m-
foiidum,idqueargumcco militis, qui

hodic, non fa^o inucncario ,ccncbl-

cnr iofolidikni , cx d.Aiithent. de b««

red.6: Falctd. §.fin. collat.i. corre^A

dectfionetcx.in d.lfio.§.fin.quod ar«

giimcntum valctin iurc,vt pcr glolF.

& Do^torcs iu Kmilcs, in princ.ff.dc

rciudtc££ (icccnon iem^^cr fic vctu,

erit lamco in propofito, vbi cooftttu

ttonesde louentcno loqociitcs, iurc

CCAonico func approbara: , vr iam (u-

pra dixtnuis: Qaodquidcm cifi pro-

bcmus in ccclcliafticis pcrfonis,fi-

quiiiem iiomincs iunc qui a^unt dc

proprto commodo^Don aci^iRimnc

tn cficlefia,qitat>tttftiu« qtljcri» cft^ff

qnam dixtccomnmncm Fc|iA*ifai^.

pra,aducrsds poftcriorem liiAitf fitCMc,.

cijOmilTa etiam quorunda , inreroiMK -I

diaorcs , Sc lcgatarios,diftindionc».-,-

quamrefcrc magis fequicur Co*^

uarruun d.cap.i.num.i^uid fi.acque:

idoicc6,(i pertona eoBlcfitfti^ £c in-

. fticava religionis tncuitu, ita Tt teli«: ..

^itf ipfairideatnc inefic^u inftitntstt

idcm diccmus,cum Bar.vbifupra.ar

gumcnto lafonis refpondcces, quod
proccdic dc milice fgculari ad Mnlh
tciiv cceieftik miiitt^ , quandQrfocii, t

f9Cnlntte'«icn&cflel^«s militi«mt>-.

kf^kglBdfiproprio cemmodo , & in*^

.

reireos non e(l difpar ratio . £c hoc .<

ctiam modo rc{pondeoad id , quod,

de pnpillo argumcntancDr conrrari^

opinxonis Ai)thores, dicinces,pupil^r

Inm, 000 fiiftoinQenMrio tencri m*. ^

{otidum,<^nuis ad facicndum rcdi-

tuipolsit^iuxca d.Auih. dc horrcd. 6£"

Falcid.§ pupillis.fic crgo &: dc ccclc

fia forc, inquiunc, vc ccncacur inroil^

- dum.rcditut tamcn poisit argunieQ'*

co d.§.pupi]lis,rundo tcxcin capit.it

%L pcr cocum,de in inceg. icfticuuc»ii«

conuenic.i.veriim.ftfciendum, vcrfi.

fcd hcc res.fF.dc minorib.nam facilc

rcfpondccurjin pupillo ,(iuc in illius

pc[Lona,ii doli lan; capax (ic ,fiue in

pcrfbna tntoris , non cc^ireiiiiiftr^;»

illam malignandipjMlttiiipttoncm a
iurcincrodu&am ,

quamin ccclcfia

plane cciratc , dixiraus , vc fic, de illo

adcccicfiain quu proccdacargumcn

tunuquando diucrfa ratioi diucrium

iasAadeac, occ ecclcfixcxtrao^diaa

rid iurc mtncj;is vci c6pe]latur,qQali

do pofsir,ordi nario iuuari, iiu^a rcg. .

l.in caiif?.2..fF.dc ininor. ?

18 Quain fcntcnciam, vfquc adco ve

ram iocciligo , vcex cadem ratioac

cxiftimem»q(idd ecc|c^licres£t^a|;

ndfoli^m ci;cc(i$9rU9>^fl9

vltrn
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vlcravires-bcrecltEaciai tHinqoam te tij^ereimmtfceiitcm/eiiadeotiMia

neaturnoofafto inucourio^red ccia-

^6dex legacis ipfis quarcam Falci-

' diampofsic dcJuccrC:nam,vbihxrcs

non confccic inucncarmm,eum,quar

um i^alcidiaai amicccre ,inccr om-.

nes oonftar, qui etiam deruo locegra

legaca foluerc [cnecur,iuxtad.Auth«.

deh9rcd.8c Faicid.$. fi vcr6 nonfe-

ccrir,&: d.Authcn. (cdciim ccft.icor

C.ad lcg.Falcid. Qiianuis circa quar

cam Trcbciiianicauijingcns. U afsi*

dua 6t tacer' Dodocei coocercaiiOn

. de qua poftmodum «paucis agemus

.

- Ecclcfia icaque ivercs , non loliun d«
£bo non (ohicc.iuxc.i rcntencia,quatn

magisprobauunus , fed eciam Faici^

- diamrccincbic,aducrsus Alciac.^c ro

ktos pcr cum ih d.ctd>r. de acquireo.
JiKced.num.*£ti2Lqtttbiii oon fufFra-

gacurdiftos §.pupiliis,actenca CupC"

riori rcfponfinncfccundug^quanon

proccdit in ccclefia, in qua,quod dc

raictdia ounc diciaius, xquv cadcm
iUa ratto coimincic. qux pcincipali«

cercoouincic, ecdefiam , vlcca booa
dcfun^ti 000 ceneci,tnamifbilicec»ia*

ris&dc iurc pr<jfumpcionemcom-
tDiS^x fiaudis,dc alijs iiabitam^ CC-

clctia prorfusccflarc.

Scd cum,icgicima » liberis.magis
' debicafic<qotfraFafcidiaecclcfi«»TC
' ip&ratio nacuralis cuiquam demon
flrar, adc6, quod non folum in legtci

ma, fcd limplici^er in hicrcdiratc pa-
ccrna,fauorabiiiorcm cflc caurani li-

bcrocumiquaiii. caufam ecciciia; , ce»

necBald.io l.iubeaius.C detcftaot*

-Anchar.in ctx. cxcraeod. 4c in nbb
cod.tUui.lib.6.colu m^.comAlijs ct*

.
catis a Tiraq. in I. fi vnqu3ni,vcib.

Jibcrris,num.9o. C. dc rcuocand do-

nacionib. dubia reddicur ha:cconclu

fio cx co, quod plurimi, & iatts pro«
babifirer rcfponderunCffilium b^9'>.

dem patrisj, fib^ue bencficto jnuenf

legittauiii perdece » lcgacaque de ea

folucrc,tcncri : qu.T,fi vniuctfas dc-

fun6li tacultatcs fu{:crcnc,dc (uoctia

ijpluece ccocbitur , iuxca d.AuthcoCi.

Ccd chm ceftator,d»Autb.debfeced.flC

Falcid.$<fi vct6 oon fecent fnft d*I«SB

$.fio veco podquam. Quoruni iorifi

gencralis decifio,ciufque fundamen-
talis raciodc malignandi prxfumpv
cioAc,forticcr (Iringic contra Hlium,*

^ui fc immUcuit ha;rcdicaci paccrn^.

vciliU facilt iouScarii beoeficio pr^
rermifib.-quo,quancuminh9rcdicate

fitjfecundum prasfcriptum iuris ordi

nemappareret , Conducit pcxccre^,

quia fi extrancus horrcs qui non fe-

cic ioucncarium,crcditccibus , & lc*

gacarijsi fi non (officiant bzredicarin.

booa,dcfiio roluere renctor »cur noa
ceocbicor fi]ius,dc lcgitimaiftadaci-

^mentum huic fiiniic, nunquam fe

vidiifc bonum refpoluu., tfltciur laf.

in d.l.final.$.fioai.num.t.ad hn.imd
(quod migif eft}ipfuni filium,non fa

60 inucocario ceoen , de foo lcgata- •

cijs refpoderct&ccotur illi , quijeum»
pofTe nihtlofflinus , aduersus lcgara-

rios lcgitimam rccincrc, crcbnus r«

fpondcrunc , vc poft Richar. & Cyn.
declarac Batt.in d. Autbcnc. fcd c^iai

ceftaCor,aom.ii.ft cx BlSjstradic Go
uarr.iu c.fi ha:rcdes^um.p.vcrr.item

iUud,de teftam.Meochac. dc fucceflL

crcar.Iib.3 ^.S.num.i^.cumfcquent;
QLjorum fcnfus vc clariiis percipia-

tni,cxemplum pono in paccc
»
qui cu

.Cteccnradonuxathaberec 10 bonis,

tciamillia lcffacis', ac fideicomiiiifl

fis paiticularibasce]i({ttir,harrcde in

fticutofi!io,is,inucntario omiiTojhx»-

rcditati paccrnx fcfc immifcuic , at-

quc idco inccgra lcgata &.fidciconi-

milla, lcgatari j ,& hdcicommiirarij,

abeocxigerccgnrendooc tfilius cc-

^«qiiinon fectctonentariiimj&aiii-

dum
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Qm»t.fart,fai

4»vi^ cpmmttneai rentenciam,tun£la rium» velc onfcripto repercotio » vel

B^rt.& aUorumdeclaraciooe,de cri'^

biisquideni millibus legitimam fua

decrahcc,quar,cx tribus millibus,qu£

proppnuncur legaca,in hocLulicanix

|bgno,duo millia rcfccabic, quod fu*

ji|l(reft,plcntf foluet legatari)s,acfidei

^i]|miiVanjs:fic eucniet^, i)t nofafto

uiiientaiio,61ius lcgicimam noo per

datjiuxta communcm fcntcnci.!, qua

cradic laf.in d.l.lin.§.final. num.i.K

cx Ipluribus Couac.vbi fup.lacc Mon
ucuKin d.tract.de inoentar. cap* lo,

attm.58£.verlic. qoart^ an perdacur

iegicinia,& MicK*Crafl/in lib.cecfp*

Ccntenc.§.lcginiii.i,qitxft.45. pcr co-

tum : inlupcr, vt iic diminuta lcgata

pcr lcgicimam.cciam depacrimonio

iuo pcrtoluac iiiius,iuxca dcclaracio-

ii«m Batt.in d.AutheDc. fed cvim co-

ftacor,num.ii. & alioramdequiboi

Cottarru.d.cap.fi h^rcdes
, numcr.^»

qui cum animaducrtincc , hac decla"

racionc ftante, frcqucnccr cucnire

poilV:,vt filius claaculii ex bonis h^-

rcaitadjs Icfricimadecerpu, alia de-

inde{>alam dedocerec ex legatis,iux'

ra prxccdencem iocerprecacionemj

vc huic cailidicaci obuiecar, prxdida

fiatc.&; 'Sequacium opinionem Gc in

tclligic.vc demum proccdac , H Hlius

probaucric ,
quantum in h^redicate

fuerit, quia ,vid«liGet,ui qucftiooe

prxm^a, etfinoo con&ccricinueo-

tarium.legitimis caraen probacioni-

bus cftcndic,trccccadutaxat,& no vl

tr.i.in bonispaternis fuilVe; tuc cnim

cx tribus miliibus lcgacis,lcgicimam

<Icducercc,6i refiduum lc§atarij*fol

«erec,ec(i iMod .h^reditatis vireses-

^deret:alk»qninfi hocpccbare noa
pcfiHlJntcgralcgata pcrfoluct,nc--

quaq«fl& pct lcgitimam diminuta.,

quia ha:rcdiias f
rafumicur opulcn-

ta,acplcneftifficicslcgacis faiuafcm

pcr kgiiima porciono y ntfi coocrft-

legitimis probaciooibas appatueriCi.

vc inquic Couarru. vbifup. aducrsds

Bar.in \.G cooftance,ia pcmc. q.i, ff»

Coluc.raacr.

3.0 Scdh2cintecprccacio,cuca oon vi

«lecur propcec multorum (enccDtia.m

exiftimancium ,qu6d crcdatar i(Sct^

fi.totciTcbona, £:aducrfarijs iocum < -

bac onus probandi , plura cfle , iuxca '

tradica per fiacc. in d.i.{i conliante
^

colamn.|.num.ii.in princ. poft gIof>

ftm in iMxk de lcgc.fF.de probiuom
qaam,notabilem appellat laf. io d.1.

riconftance,num.tat.verfi.extra g\o(.
*

fam: & inHgnem vocnt Couar. Iib.i.

variar.rcfolut.c.6.num. 3.vbi plures

rcfcccthanc glolfam ,& Baitoiircn<

ccntiam,communem diccnccs , & in

praxi foreieruandam:quam tamen
Couv.io onmero firquent. admittit,-

quando,pro aflercnce , cot clTc bona,

aiiqua iuris pr^Efumptio adfic , vcrb.

grat. quia hxres folcnnitcr confccic

inuentarium,& dicic
, plura non cffc

bona,quam qu^ in rcpcrcorio. fiiOC

iconfcripta,taoc tmm oous proban*

di,elle plurai^ncumbec crcdicoribuS}

& Iegacarijs,iuxtad.l.final.§.!icentia

danda,infra de iur.dchbcrand. quem
tcx.qtiiaallcgauic Accurf.m d.l.cuQi .

de lege^ta ciui fentenriam Couarr*

ioteUigit in d.oiun, 4. poftAlexand»

, fium.^.^ Iaf.num.131. in d.I.fi con^.

ftanrc»8c eundem in d.§.Iiccmia dan
da,nuin.i.in & pofl alios,quos ibi »

dcmallegac Couar. quorumfcnten*
tiam,communemc(rc,dixic: cradunc

ctiam Pae^a ttad. de noo mclioran'*

filiab.c.)5.num>ftf.Mo)in.deprimo-

gen. Hi(pao.lib«4 cap-7 .n umc.$ f• Ec
licctgloiTam in d.l.ciimdc Icgc, alio

fcnfu cxpliccc , &: mtclligat Barbon

in I.maritum.fF.iolut.mattimon. ibi-

dem^tamen num. fcqu. eandem fen*

ttnciam probat io caftt bcrediSi Se-

cun-
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cundum quam» in Cftfii de ouo agi-

-4Das,videciir diceodum, n^n forc cre
' deoiium fifio aiTcrcQti, toc elTc booA
pa(crna,& non phira , dxm pro illo

pr rfumptio vlla iurisnon adfit: imo
jn.Lluinpcio cft in concrarmm

,
quod

uon plus ccliquiilcc ccllator lcgaca

rijs,qudm de turepotuiiTec.

$ I V erufti li ante di^a infignii Pr^-
fttlis dcclaratio fetiDend& eflet id
commuucm fcntcnriam /quc haber,

fihuni non pcrcierc lcgitima oniiiro

inucncario,cx Ciikrclcmpcr cornu-

, nislenccocia deftrucretur» difficili,

namqoe» forec filio,probarc,]urredi-

catem patris,treccnca vaIere,oec plu

ra)&>ri dc hoc ccftcsahqitoc cxhibo-

rer, paucioribus tamcn atHrmanri-

bus,plura cfl; bona
,
niagis crcdcrc-

cur,iuxca icnrerjciam glotfa: cclcbcis

in I.diem proferre. §.fi plures„verb*

conrcnfcrunc.fF.de rcccpcarbkr. vbi
gU^lVadicir, quod.in cedibusnon ha-
bcc locum reenla iMius rcxr*. ouod in

ma:ori lii irjnia ii.iir minor ad hcc vc

ilccui knicocia; aibiccoruni, vcluti

|n mmoci conuenienctiimsiuxca ccx.

ibiinamin reftibusde rei valoc e de^

pcnencibuSyilliqoi de maioriruoi^
ma dcponunt.prarfcruncuralijs

, qui
. dc minori dicunc &: non vltra , quia

(inquic Accurf.)duobus affcrcntibus

afflimatiuam, magis crcduur qu.iai

etiamdeccm, ncgaciuam^roponeh«<

cibassQQasglofljc raciopalsim & gc«
neralicer adducicuc a. DoAoribus ad
hoCjVtccilesaffirmatiuc dcponcntcs
prcponantur ncgariuam parrcm alle

icncibus, ccum Q. hi.iongcmaioris

numeri fior,dc quo vid2di lunc Abb.
£c Felin,in cap.in noftra, de ceftibus:

gioHam vero in fuo dicco piincipali,

nrmpc^n ccftibus.dc rci valorc depo
ficnribus, vc iraiorcm aftirmantibus

r njzis cr. daiur,proo.it Fr.inc. M.irc.
I

titcitioa. Dcjphm.^Sj.iiura.^. vohi.

CamiIl.confil.ioornum .S.cenci.vbir

aliosrcferty&requQncuc Do&or; m
varijs locis vc fatccur Pinel. in 1.^-. 5.

part.capitul.vliim. nbmcrtI4*,C.do
rcfcindcn. vcnd. vbi lamcnaducrsus
Bald.ibidcm probac,pra:di<Slarafcn*

ccnciaraipcricuJofamcflc circa macc
ril d.l«a.. nec cicc4 ea fore feruadam
in pcaxi,nec entm ibt ma^iscreden-
dum erlt teftibus « de niaioci.pretio»

quam dc minori dcpooccibustin qoa
fpccic ctfi hoc ita vcrum fit , quia li •

Cct tcflcs dcponanr, rcm valcre ccn-
cum,& non pius,n6dcponunc de ne<
gaciua vitga , fed magis denegatiui
ad ccrtam reu},& cempus coarOatas
tamen in cafu de quo agimus , verioc
vidctur prcdia.i glofla: traditio,nam
qui dicir,lu)mincm

, centum habuif-
fc & non pJus ,ncgatiuam preponit,

ncC tcacoardatam
, & dc lui natuia

probabilem , vccft afiSrmaclo illius,

quieum plusin bonis habuiile, refti

ficacu r. n ft a c crgOjp r a?d i^laro cora
muncni dc ijua iup. cx fiipcriori Co-
uarru.dcciaracionc, pkinn.u.ii coar*
^ari,ptoptcr onus difriciljini^'pro-

bationis^quod filto iniungic.

5 & Ego vec6 aduers&scommuoe opi<t

laionem ( quam eciam ,fec]dfa fupe-
riori Barf.intcrpfeiationc,fccutacft

rcgia l.Caftcllic.y.tJiul. II. part.6. vt
cradit Couar.in d.cap.fih<^rcdcs, nu.

5.vcrficul.itcm illud.in fi.dc t*»fiam.)

yerius ruco,filium, qtti non confccic
inHcncarium,lcgittmam pcrdcre, ica

vcfempcr incegra legaca pccfoluerc
tcncarur, nuMatenus pcr lcgJtimar de
duclioncm diminuca : quia fi dcfuo
{oiucrc csnctur.ir.ulto inagis dc ic«M

Cima . PciftcrcA, fi verccrcdicoi tfivc

pactisiomifib inu5cario, crcfj^^tftnis
alijs , & Icga tar ijs inccgce Ucisfacc-
rct. ncn deduao qticd fibi d deftinfVo
dcbcrernr, inxta trad-ra per Dott.
ni d.J.hn.§.in computaiionc,infr.dc

iur.
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filius,n6n dcdufba Jeguima,quar nd
ica dcbetur fiIio,(icut a:s aJicnum cre

dicori , luxca l.Papmianus. §. quarca

aucero.ff.de inof. tcd. ad quod argu-<

lDcncum,nunquam fe vidiflc bonum
rc(ponfum, dicic Iar.ind.l.fi.§.6.nu.

x.adfin.

Ncc obftac quod deecclcna ft.pra

dicebamus, nciupe, qu6d inucncario

non fafbo pofsic deduccrc FaJcidia,

ciim magisjcgi ma ^Jio,qua cccJe-

fix quarca Falcidia in bonis dcfundi

dcbeatur,cccnim folucio in promp-
tu c(V. quia, ccfi niagis tiJio debeacur

legitima in bonispaicntis,quam Fal

ciuia cccJc<ix,bictamcn eam, nofa-
^o irfuentario amitcic filiusprcptcc

lcgis prarfumpiioncm dc fccreta rc-

runi lubtrad^ionciquxfufpicio cadit

in tiJium»(jcut in queiibci aliu, ccffac

vero m ccclefia, vc ancca di^u fuic,

& fic in illa Icgis dxfpcficio in rali

prarCumpcionc fundata non habcbic

Iocuro,habebit vcro in filiOiiuxta fu-

pradifta.

Hocaute quod in filio diximusjt

niicddu crit,vt no proccdat rcJpcc^u

fidcic6m](lacij vniucrralis,nj,(i tilius

A pacre grauetur, patcrnam hxredica

cc alicui rc(litucre,(quo cafujgraua"

jnen toUiturde legitima,iuxta J.quo

niam in prioribus,inf.de.inof6.tc(l.)

etiam fi non faciai inuentariuni ,1egi

timam nihiloniinus rctinebic : acque

ita refpcclu fidcicommilTarij vniucr-

faJis fcquor communem fenccciam,

qux tradii,filium non amittcre Jcgi-

timam obomifsioncqi inuecarij ,c(l

enim pcrfpicua diffcrcnciq racio in-

tcrhunc 2i aIios,quibus,Jcg.ac,i, & fi-

dciconimifTa parcicuJaria rclinquun

tur,quia alij . cercam, & dcfinicam a

tcftocorc quanricatcm , aut rcm fibi

reliftam pctunc ab ho-rcdc^quijfi ma
iorcm cfTcjprcbacc voluifTct , quam

gicimo,&: a iurc coftituto modo, pcc

jnucutartjjfciliccr, ordinacioncpro-

bare dcbuillcc , alioqui lcgacanj Sc

fidcicommiflarij parcicularcs, funda

tam,& plcnc probata liabcnc intcn-

tioncmfuam in dcfon^i voluntate,

ccrcam rem, auc quanticarcin decla-

ranic,aducrsus quam non pctcric hq
[cs,aIio modoquicqua probarc ,

qua
co,qui aiurc prqlcnptus c(l:Ac vcro

fidcicommiUanus vniucrfaIis,hoc (o

liiin habct,&: piobat cx voluncatc de
funcli .ncmpc , illius harrcditatcm,

quanca,qualiluc ca fic,(^bi forc,ab hx
rcdc rcftitucndam, cui i\ (.iicac , vni-

ucrfabona dcfuncbi
,
quadringcnta

tantilm va!erc,crcdcnduQi ctic ,do-

\ ncc plura probcc fidcicommiirarius

in hxrcditace fti»(lc,iuxca Bar.& c6-

munc fcnccntia in d.I. fi c6(lantc.

Ibl.mac.cuiusfup; mcniinimus : qu;
in hoc cafu,(incdubio ent ampfcdc
da, cu fidciconmuilatius qui agit ad
plura,quim ad quadnngcnta , cadc-

bcac probarc,iuxca lus orciinarium.L

a£tor i]uod aircu.rat , infr.de probatr

cu vulg.ir.porr j.cum no prober, cfFc

plura cx voluntacc dcfundti.lcd itl,a-

Jijs lcgitimis, &c ordinarijs pn^bandi

modisconcendat,nimirum,(i aducr«

siis eum.alijs econtrario Jegicimis

& ordinarijs ptobandi modis, h^rcs

admittatur:Sic it.iquc conftat, quod
adcrcnti filio,patetna ha:rcdicaccm

,

non plus*qua quadrmgcnca valcre,

ftandu crir,quandiu , contiarium no
probatur.vc lic, quadnngcntoru dutt

caxat icfpc(flu , lidcic6mi(rario rcfti-

cutioncm faccrc ccncacur,atquc cxin

dc lcgniniam dcducat,uixca d.l.quo*

niam in prioribus.

3 5
Qua ctiam rationc probari dcbcc

illoruai rpinio, qui ociftimaucrunr,

h^rcdcm non pcrdcrc quartam Trc-
bclliauicam , ob inucntarij omifsio-

Ff ncm;
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ncm : quiarticulus plurimum intcr

Po^oies contioucrtitur>dc quo Utc

fct FraDci(c.PorcelliD.iDvactat.4c

lDueutar.7.quxft.princip.cap.6.Ro-

UDd.eciam poft coofiiium (uum. 2.7.

in codcm tiact.part.vTt.Ofale.dccif.

147.& pcr vcrumquc Molin.altcrum

]ib.i.dc primogcn.c.i^.num.final. al

tcruoi dc ioftit.d.t„tom.tract. dif*

puLai5.coiua1.1019. ade6 quod,fi ali

quis'ia hac matcria.ifte ptaEct^UR

Cxfarcam dccinoncm requirat , \t

refcrt Scbaft.Mcntic.in d.trac.de in-

ucnrar.c.io.principai. num.585. vbi

cum nunicris fcqucn.varias rcfcrt o-

piDioncSiflc commoDfisiouicemdif*

fidcDteSjCOfflmuncm ctiani concra

CommUDcm refcrc Mcncb.dc fucccf%

crcat.d,§'8.num.i4. 6£ cum multorii

rclationc Mich.L rafl. in lib. rcccpt.

fcntcnt.§.TrcbclIianica,q.7.pcr to-

tfim,U ftDte eos Gomef*i.jCom.cap.^
ii.tafft Cbttat.in c.&ayDuciQs.§.«lc.

au.io.de teftam..

Scd pars ncgatiaa, verior vidctur,

camquc hodic communiore, arquio-

rem, bcnignioicm cllc , attcltacur

Crall.m d.quxfl.^.vcrli. quid diccn«

dum,vbi io nii.fcq.tradit • ab eaoon
cfTe rccedendu,ncmpe,vt quarcaTre

bcl.n6 pcrdacur ob inuencacij omifr

fionc,quia.vbi quis fimplicitcr graUa

tuituic harcditacc rcfticucrc ,
tunc,

ccia fi no faciat inucntartu» quartam

XtebelLdeduceododeijsbonis, qas
4efuofti 6iiile apparuerit«8t reliqua

' reftiiucdo.copfct fideicommifTariu,

iuxra d. Autli.dcha:rcd.?v: Falc.§.fi vc

16 non feccnc ibi,/(rJ cdplchit legatAnoSy

&fidtuommiJJirios,ucuz cnim fidcicom

minariusp.ircicularis.autlegatarius,

cdpletus dtcicur in d.§. fi ver6 06 fe*

ccrittpirarftacionc inccgrx rci,auc co>

rius quacicacis, a reflacorc reltdiz.ica

& fidcicomilTaruis vnmcrfaiis, d;cc-

cur c6plccu$,rciU(ucioncpar(is qu«

iH.Ecckf.

fupercfl: dcducca quarca,nec enimilU
res,auc quancicas ccrca CKtat Velicca,

feddemu quicqttid ibpererit dedii*

fta quarta,vc fic iilios tellitotioiic,ii

fi plcnifacisfaccu e(rc,appareat,inxta

d.§.fi vcro no feceritiSecudum quor,

tcx.in d.§.li vcr6 n6fcccric,magisfa'>

ucc huic par ci qua concrar i camocfi

Ceuar.in d.$.vIt.Dii.io. eOpto c6Kta

ria,quaf€quitur,inducat* poft RooiL
in Auth.nniilitcc,fol.pcn.coI.i.C«ad

lcg.FafcBal.in Auth fcd cu tcftator,

cod.tir.6: m conf.^^.lib.^.Tcx.autc

in d.Auth.dc hxr.& Falc in §.fanci-

mus,cdcrariaopinionc minus muar^

nSidom aittlegatatios,8e fideio4}mif«

larios,adcon(c£tione inuencarij cfTe

Citandos , planc intclligi tur in^de£-
comiflarijs paiticularibus,(icui alias

fa*pc,vbi in legibus fit mttio dc fidci

com)nario,fitnp<icitcr,dcpatciculari

intcliiguur,pr^fcrcim fi n«iiliMMit
to {»lurali,vc in d$.(aQcimas».

2>ed vidccur , quodparsaffirinati*

ua locu fibi vediccr, vti-tcftator,om

nibus rcbuilui-s rccclius, pecunfx
quancitatc dcclarata, harcduatc lua

iiillencreiticucrc, fiue ccia , rcbus A'
gillatim non reccofitis » vbi infSvaCi

nxtediutcmfuaot milicvalcntecov
fticuere : ciinc cccoim cen'acfupesi4r ^
tacio,& vcrc obrinec indu^io ccx.in

d.§.fi vcro non fcccrit , cu non alias

|iicacur , fidcicommiilarium eiiccd-

'f»Ietum,& plooiiiabcte onme,quod
ci a ceftatorc reli6tom'fiiit, qoaii tUi
jfiat hjircditMitfeftitucio rcfpcctu re
rum,& quanticatis a teftacorc dccla»
rats, ficuti digitur in d.§.fi vcr6 noa
fccerii,in lcgatarijs,aurhdc"iconimif

(arijs,quibus,ccrca res,auc quaacuas
fiutrelieca.

Sed ti lonc etit curo iudicio ml-
maducrccndum ad aiftcrcnria quan- •

dam, inter Falcidum , & Trcbcllia»

nicam, qu6d,vbi lcgau^ fideicomr

leilTa.
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mi^TaparticuUria rclinquuntur, non
facto inuencario, incegra pcrfoluun-

cur,ncquaquam per Falcidiadiininu

ca,cuin non alias, legatarij.dc tidelco

niiflarij, coplcci dicancur
, qua Ci cis

omnc illud perColuatur, quod,a ceda

torc rcliftumfuic,d.§.fi veronofece-

iic,& d.Auch.Scd cu ccftacor: Ac vc-

ro hdcicommilTjrius vniucrfalis , c-

tiacn cum (Inguias cocius h.tredic4tis

rcs, quacicaccm cxprcfsit ccftacor,

iure opcimo,complccus»& facisfatCtus

dicicur,fi vniueru hxredicas , fccun-

dum declaracionem dctun Ai, ilH rc-

fticuatur,diminucacamen pcr quarci

Trcbcllianicam, ficcnim de iurc in*

eft,vc cx vniucrfali h^rcditacis refti-

tucione quartaTrcbclliatrica fcmpcr

dcducatur,&: quod rcliquumefl.tan-

ciim inccUigicur relictum fidciconi-

milTariOjquandiu ccftacor exprefsim

non vecac quarcx Trebellianic£ de«

ducctonemiiuxca communcm fcntca

tiam in I.Marccllus.fF.adScnatufco.

Trcbcl.fic in d.Auch. fed ciim tcfta-

tor,aduersusgloflam ibi ,quam cra-

dic GomcLin d i.tom.c.5. numer.ii.

Mich. Cran". in d. §. Trcbellianica,

quxCl.S.pcr cocam,& in $.ceflanicn-

Cum,qu2(l.6z.nu.4. vndc , rcftitucio-

nc dodrantis , facta refpectu rcrum,

& quantitacis a dcfuncco declarac^e,

fidcicommiirarius,complctus,5£ in-

tcgrefacisfaccus dicctur. Falcidia vc

ri>,nunquam dccrahitur de lcgatis Sc

fidcicommifsis parcicularibus , nifi

quando apparcc ca, dodratcmtocius

afsis cgrcdi.quodjfacco folcnniccrin

ucntario apparcrc. oportct : prodcrit

crgo fidcicomiffario vniucrfali, pr^ -

faca dcfuncci dcclaraciodc rciufub

Oaniia,ad hoc,vi illius rcfpcccu rcfli

«uatur h(^redicas,nec fic audicdus hx
rcs,min.)S in h^icdicacc fuitlc aficuc

rans.fic camc rcfticucnda.per quarta

Trcbcll.dimiQuetur,^ ita diminuca

part, ffid jjo

rcftituctur , ctia fi rfcucr3 exccdat vi-
res patrimonij defunfti ,iuxta illud

quod circa Iibcroru lcgicima tradi-

deruntBar.in d. Auch.fed cutcftator^
nu.ii.& alij quorufupr.mcminiraus,
quoruquc fcnrencia, in his rcrminis
ampleftimur, cu fempcr,rcfpeilu fi*

deicomiflarij vniuerfalis, a'quafic ra
lio legitimx^acquartx Trcbcl. vtcx
pr^di^tisconftat.

Qlionia vcr6 m proxi mc prarccde
' tibus cafum effingimu», in quo.pro-

pnj patrimonij declaracio d defun-
itofadanocerc poccft h«rcdi n6c6-
ficicnti inucncariu, opcrjr pretiu crit,

vt fucccfsiue quxramus,an aliquado
ccontrari6 calis dcclaratiodcfun^if

profic h^rcdi non factenci inuccariu^
crit igitur cafus, vbi tcftator patri-
monij fui mcnfura dcclarauit, quam

. camcn,dcbita, & Icgara 111 codctcfhi
mcco reli(i^a exccdunt:quxrimu$ mo

;

d6,an talis dcclaratio pacrimonij re
lcucc hxredc,vc omiflb inuccario no
ccneacur vlcra vircs pacrimonij k dc-
funtio contcflaci ? mfupcr,vtquarta
FalctJ.n6 amictat?qu^fiiocft dubia,
vti!is,&:frequcns,ncc camcn apuda-
liosa mc inucnca:ln qua.prinia facic

videbaturdicendu , hxredi prode(fe
calc defun^li confefsionc

, eaque in*

iientarij loco habcndaforcrratio cft/

quonia vircs rci famiiians
, quifquc,

(circ,prarfumitur,vr cfttcxc.6c ibigl.

in l.fi quiSjinf.de rcfc.vcd.quiadboc
c5iccr allcgacur , vc per Paul. ibi , CC

Do^.in c.cijmcaufa,decmpc.& vcd^
U in I.i.C.illo cicul.de refcin.vcndij

vbi hocccftacur Pindl.in i.parc. cap,
2..numcf. jo. quitamcnin numcris
fcqucnc . damnat communcm hanc
collc^lioncmex d l.quifquis,intcn-

dens,ibidc non probari.nccvetaeflcr
quod prafcrtim in cafu vltima: volfi

catis,dcqifo agimus.diccducn'c,quia

in cojfatcntur Doft.calcmfcicntiam
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ismie noD pr«(bmi,irt in $.pr«Ria-:

lttiire,verfi.te()c cnim, inftic.qutb.ck

caQf*manum.non lic.conueniccurba

tar cuc tcmpotis mcnioriSE fragihcas,

l.hac confulti(sima.§. at cu humana,

inf.qui ccft.tac.pon'. acquc ita ina£lu

vltim2 volunutisprxCuini i^noran

tiam <k viribus ^roprij pacumonij,

nuncupacim cradic Bar.m d. Auchen.

fcd cum ccftacor,quc plutcs fcquun*

iur,vc ait Pmcl.vbi f11p.n11.3i.

Scdnihiloniinus in piouolua fpe.

cic,ia qua proponkmus tcflcacore, pa-

go pcc coiifclfioii«p defimed •cMi
Si vcriconftctiqoantu in bxreclitatify

fucric/icuciconflarcc pcr inucDtariji

abh^rcdc fa£lum,vidcbuur diccndu,

quudprxtcrmiiTo inucotario^on tc

neatur bsrei vlira vircs pacrimonij.

i tefUtore declarati, quafi, totic es*r

clufa fic malignandi fufpicio,& quia^

nihil tcfcrc, quid cx arquipollcncibus

fiac.l.fidcicommiffa. §. cumica. fF.de

lc^.J.l.d maccr,infra de indic.&fub-

fticut.cum alijs , &c vtrobiquc nocanc

gLfiact.' 9c commooitcr ScrfbcpHAi^

trimonij (01 vtres declarantcm ,efi» Sedcpntrariamopinionem,nefl|Kj

dc tllis fibi cert6{uiireGonfcium,cre

dcndum cric : nam 8; quod dixcrat

Bar.dc aftibus vltimx voluncatis.li-

micat ibidcmnUjj.in fi. &: fcq. vc no
pcc^cdac,n aliqua ad(jc qualicas , fcu

conicftura,cx qua pofsitcontrartum

J^rxfu mi,6: multo magis , ii (ic dixif«

er,(ciens virespatrimonij,&non ig*

naru$,pcrr6,ncmo magisdccIaracXc

fcirc pacrimonij (tu vircs ,quam qui

cxpiicicc dcclarac , quancum cx va*

leanc, vt Aguratur incafii noftro: in

quo quidem,non fumusm dubio , vt

bisadminiculis indigcamus,fcd ma
gis in cxprcffa dcfunfti dcclaracio-

nc, quacum.ic in bonis millc cancu

babcre»proficcrccur,non plufquamil

|e^^aibttl|0'c,iurc pra:fumetur,atque id

eitcd bseres^onfa^o inueotario,te«

Ikebicar duncazac incra definit^ qnaii
tttaccm , ^ non vlcra : oportcc cnim,

Sn hac rc,non minus crcdcrc ccftaco-

jisafl'cccioni,qu;im ha'rcdis mucnca-

rio,namfih^rcdis mucncarium ,ad
' hoc tequiricur,i}Cfpparcac, quantom
valeac bicff^^jMli^Biocti minus
clnri hoc i|>fum apparcbic pcr di^u
teftacori$,im6 fortaffc vcrius, &: cla-

riusapparebit pcr tcftacoris alTcrtio

iiCfquapcr ipiain inucntatij cofcctio

^cm,inquopocaic h^rcs {rembar^-
• 4i$vUak fflaliciQs^ceiare: Cumer*

vr.- '

pe,qu6d, prxdidladcfundi dcdara«»

cio non relcucc harrcdcm ab oncrc in

uentanj, quominus.co dcrcli^lo, in-

iolidum tcneatur, vidccur proban ar

gumcnco ccx. in l.cum quis dcccdcSt

§.Titia.ff.dc lcg.).& in l.qui teAboi|.

cuni.flr»deprobacion.vbi probacur,n^.

valete confefsionc teftantis. in aiio?

rum prxiudicium
,
quorum iurium

argumcnco, crcbro craditur, non va-

lecc confcfsioneoi patris dc tanta dc

biti quanfitacc, qua aliuqui fiUioi^um

legicima d im 10 iijuur, v c cradic $pe(^

'

iiitic.dc confclT,§.nunc vidcndu, nu»

ii.vcrf.fcd nunquid , Cyn.in l.vlcC#^

dc confcf.i^nton.dc Bucin c.quauis,

col.^cn.ou.35.dc re iud.& aliud agcs

PaTiin-dJ.ciim quis dccedcns, co*.

dicillis,nnmcr.4. laitl ia I» fi arrbga)^

tor,num.if4f*deadopt. & inAucb.
.

vndc ctfi paccns,nu.3. infra dc inoffi.

tcftam.Scbaft.Mcd. in tracc. dc rcg.

iur.i.par,rcg.8.num.i47.pagm. 3^1.

addcns,qu6d cx magoa qudtiiatc dcr

biti conrcflati,prxfufricur firaus ,per

ccxc.iD I.omnes. §.Lucjus. ff.qticui

fraud.crcditor.quod antc cum tradi*

dcrunt Buttiijs,& Abb.vbi fupr. ali»

addcnccs; ^iccrgo vidctur tcncdum
iQpropolito

,
quod (aUciii crcoitori-

i>usn6 poi5it,calisdefundicu£cf&io

dcfubijUncia rerumifiiatlim^praeiiuii-

cari*
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, care,ci^ma]Ias,fiIio, qucin legitima

quaH crcditorcm appellant, paccis

conklsio.nocerc,non valcat.

Quare,pro rcfolutionc prxfcntis

articuli didingucndum crii, intcr

}^ legacarios,& ctcditorcS;nempc* vt!c

gatarijs harrcs non tcncaiurvltra vi-

rcs pacrimonij a dcfundo confctTaci»

, ic cx illisquartam Falcid.dctraiicrc

pofsit : Crcditonbus aucc infolidum

tcneatur,pr^di^4 confcfsionc hxrc-

dcni ncquicqnam iuuante: Qyardi-

ftindiOjCxiup. diftis manifcftc pro-

batur ,
nam,quz priori loco diximus

faiicnth.Ttcdi rcf^icftu lcgatariorum

duntaxat :inquihus ccflancquxpro

contraria paite dcinde rubiuximus:

ncc cnim illafraudis fufpicio&: prjc

fumptiOjCX confclsione dcbiti indu'

fta,c.idit m dcfunccum , conira lcga-

tarios, quibus, fi noilcc, impunc non

lcgarcc:im6,debiti confcfsio in tcfta

mcnco fada, inutilis non cft ,ctfi rc

vcra conftct^dcfuntlumno dcbuiflc,

, cum is , cuius (c dcbitorem tcftacor

CDunciauit.dcbitum confciratum , vt

fidcicommiflum fibi rcliiium pcccrc

• pofsit , iuxta I.Lucius Ticius . S8.§,

quifquis.x.tf.dc lcg. 2,.cum alijs allc-

gatis pcr Coftam in 1. fl cx cautione,

rallcn. i i.ante num.3. infra dc no nu

mer.pcc. quod dcclarat Spccul. in d.

* ' titul.dc confcfsionib. § nunc yidcn»

• dum, num. n. igitur refpcdujcorum

quibus in tcftamento rclinquic icfta

tor.prodcrit hxrcdi ciufdcin tcftato-

hs confcfsio.fcu dcclaratio ,
quibus,

Cvclit tcftator ,pr«iudicare poflct:

rcfpeftu vcro crcdicorum non pro-

dcric,quia confcfsio dcfuncci pra^iu-

. dicarc illis nunquam poccft ,vc pro-

batic ca ,
qu.v pro contraria fcntcntia

fup.adduxinuis.

Pro qua rclolutionc^ncruosc facit

}9 communisdiftinctio ,qua cradicur,

tcftatorcpoflc hxrcdi rcmictcrc con

part, f.i. tji

fcctionem inuentarij quod aitincc

ad Jcgatanos , &: fidcicommifTarios,

non vcro in prxiudicium crcditoru, *

vt cfTecommuncmdiftinftioncrajCX
alijstradunc Didac.Couar. in cap.ir

num.17.de ccftam.Molin.in d.difpuJ

219.col.1017.lul.Clar. in§.ccftamcn
tum.q.65. num. 2. Scbaft. Monticul.
in d.cra^t.dc inucnt.c.i. cx nura.40.'

Crafl.in lib.rcccpt.fcnc. §.ccftamcn-

tum.q.7»-nu.4.qui viiimi anccCraf-

fum,&: Craflus.d.q.71. inprioribus

rribus num.anunt dc remilsionc in-

ucntarij a dcfuncco facta tutori : dc
quo ctiam pcr Doct. in /.fin.§,fin. C.
arbiir.tutel.& Vaiatc.in d.confulta.

5 i.num.3 3. tom./. dc rcmifsione

inucntarij a dcfuncco facra vfufru-

ctuario,Mo1in.d.ditp.2i 9. col.1020.

verfic.dubium cft . Stcundiim qux
incelligcndum cftillud,quod dixic

idcm Montjcul.in cod.tract. c.2.nu.

z.poft mcd.ncmpc,non valcre inuca
tariumctiam ab ipfo dcfuncto con-
fcriptum ,hoccntin proccdcc rcfpc-

itu crcditocu duncaxac,no vcro rcfpc

ctu icgarai iorum
,
&: fidcicon^.mifla-

rioruni,quofum icfpcccu, Hcuti tcfta

lor , potcft cxprclsc rcinmcrc h.rre-

di confcctioncm inucntarij,iuxta co
muncm fcntcntiam.cuius mod6mc-
minimus,ica poccric,& tacitc» veluti

pcr rcpertorium bonorum,afcfactu,

nihil cnim intcrcft, voluntas vcrbis,

an faccisdcclarccur.l.de quibus,pro->

pc fin.ft'.dc legib.cum alijs,aucetiani

pcr vniucrfalcm rcrum a:ftimatio« *

nem,vt in qu^ft.noftra,quiacaciti,8C

exprcfsi i «cm cft ludiciii , iuxca vul«

gjfcm rcgulam.l.ciim quid.ff^.fi ccrc.

per.i.j.fF.dc Icg.i. illa vero ratio qna
poftca Monticul.fubdit in d.capicul.

i.numer.quarrOjin princip.quod in-

ucncjriun),adcfunctofac(u,quandiu

viucrct.non valct,quiaqaandiu quis

viuit,non dicitur babcrc hxredcm,

F f 3 ncc

-
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L,i,QJe S4crofanCl£ccle/.

rcc harrcditntcm. l.i. §• intcrdura.fF.

dc vulgac.& pu|)illar. iubftitut.l. fin.

C.de pad;.l.neiiiiiicm , U ibi slolEffl.

deac(|uirefid.baErecUtat^ Vode,quia
iareiioiypofliiDC defonifti booa , ficrl

maiora.vej exiguiora,non valcc intic

tarium viucntis ,cum dcmumadca
bona crahacur , ^^ux n^orcis ccmpocc

fucrinc;iia:c, iaquam ,racio conftans

nonel^toam ,etfinemovitien$dicar

tiir,baberc hxrcdcm , omncs camen
viuencesdirponunc td,quod abhoire-

dibus fuis , llbi poft morcem futuris,

ficri volunt: Vndc,ccftacor facicns rc

cua^ fuarum rcpcrcorium,non (ibi fa

ctcio vica h^rcdem, fcd magis,fucu«

rumfibihaifedem, a£iciendt iouen'

tariionece reeluarc , inccndic ,quod
ficuti poteft cxprcfsc.ita Sz cacite , vc

dixi: Qij(>d vcro bona, tcraporc mor
tispollunccflc dirainuta,aut auda,

pz^Ceotcm inrpcdioncm n6 oncrar,

dim,fi diminuc^ piiccc haeres , idpoT*

fir,aduersus defiindli rcpe^coriuprO'

barc,inucncario a fe folcnnicer pcr-

aAo,quod faccre, dc lurc poccd : nec
eios vtcndi faculcas,pcr rcpcrcorium

dcfiin^i,ilbi adcmpcavidebicur,ciim,

qocMld^uiftitf aa#eredit commo-
dum fiMoraCiicoflcrariitmeoeacfi Don
debeet operari, iuxta vulgarem reg^
lamtl.legaca inutilitcr. fF.dc adimcn.
Jcg.l.quod fauorc,in£. de legibj.ii iu-

dex.ft.dc minor.
'

• Qo6-£t, vc,fi cfefimAtts non hiere-

<|i*£iboce fecifiet inaeilcariQm»fed

inagic^vtotdem probiberet , ne alio

TtcTetur,tunc hjeres, aliud facerc,no

poflcr,&: quanuis fccitrcr, fcmpcr.crc

dicoribus,& lcgacarijs ., luxca dcfun-

&i repercorittm,nid maluillcnt , rcf-

ppndeie,tesietefor: quod crtc obittc

4MlBocandiim , acccnc a feotcntia Ay
moo.Crauecio 000^174.vbi refpon-

dic,tc(lracorem pofle grauarc hrcrcdS,

omdlb inuentaiij benc^cio « info-

lidum ceneatur: quod cfl^c nocaduoij^

exiilimac Couariu.in d.cap.i. num.

1 7.TA(iti«|.camecfi 8tl. feqnkur Mft
cicBUod»craAat.de innencac* cipiiCi

io.pci|^cip. 0Bnk|«¥Ccfic^U 4|uact

cus.Econtrario vcrofin fpccic quam
craftabaraus)fi bona dcfundi,po(l fa

Ctum abco rcpcccorium crcumc,libi

Dcrfuadcant legatari] ,& fidcicdmiCf

Urij/ioceciam plora excaie^^^i^qiilK

a defun£^o,ob!ico force, fuiflfcnt coiH
fcripta , ca in hac fpecie,quim iia e%
vbi vniucrfum patrimcnium, vniuer
faii zfliimacionc dcFundus ccnfuic,

nihil prohibct,eos,ad plurium bono
ram,alciocifue cftimacionis, probn?
ctonem Bdmitci,cikm,6e adnciifts ia-
noncacium hxrcdis iegicisni confe**

ftum , hxc illis licentia non dencgc-
tur m d.l.fin. §.licenciadanda, infra

dc iuc.d^libcrand.Quanuis,aducrsiJis

cucoritinucncariu oenadmicci pro-
bacionesin cdncrariom^ cMinMBuno
ciadac Roland.in craA. de Uttcnrark

),part. qu;ftion.66.niim^«qtts pla«
rcs difTcrcntias inccr inucncarium cu
coris,& ha:rcdiS}Craditind»cra^c.4*

parc.quapft.47* • ' ^
Kecmqdd iios^ im»ncario plii^

ra fcribimMs , ^ma vlcta Scrtbcotcc

in^rdtnarijs locis # copiofi; fooc dt
hacrc tradatus Aliquorum, in qui-

bus qutcquid fpecJec ad matcriani

inuentarij,inucniri pofsit,vltra quos
doilliusfoleaniutibus ,ac volicaci-

bos agic Valafcan d.Gooliilcaciq. $ x.

p«r coum,fofteum MoUo.dcioAift
d. cract. z.difpucat.ai8i^olttaHi«sobt»

cttmlcqueoub.
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f. secvmdi

SVMMARIA.

i M qnm i^fnhiHth ig mndifiiaik im

^
. mthUibus eccUju rdUHf ^fftgm" ilumi
fuorm^i difunSo imwt^a fdlmt , AiMt
iun regio Portt^tl- [i^.£,OriilUM|i.fl*

f«/.l8.§.i?

5 Agittir devaliMtMedi£i£i4£Uregi^ in d,

§.i.qifdueniu ffMkm iikmumn nmm
V imiii^imaftriiMfccit^ , 6* tccleJiM,

. Jkh^M tuhtt^mmhmmbUidfki dmmu,
sat riliSdfiatra amutm alienare:(f de ratia

ne antiqu46 Ordijat ifadtfimfu/ktt,

& fium.4.

^
Jbb^tii doSritt4reftrtar.jradetttitf fattttQ

lmc«fmmfrfhiktm , cttltNSt utjkri abfpu

: ^iqimfiitiiiiiMtjtdcr$iAtmfu$4icmt*

traSm^osCMmcUricit,

^ Cardinjiif » & Felini limitatio adprxdiiU

Jbbjtisdodrhum rcftnur : (fquandoea^

^ux j principis voluntute dependent , ccn-

feantur in^fibilia^ ttaduurtx Dec,&

7 Tktditm^tmtdia*SMit8tiitdJtittk
. T^gf defendi nm pofietttufkmfti Mimm

: citurratioad prttfatam doSrinam : & ex

ea infertur
^
fituto laicorum ahflutrpro-

_ b^btnte tieri contraSus rerum immobilium

cm%.ecclefut^ucmurai^u irritari^iiuftf

. yRofi.f^dthmmmuttHMi^» -
<

% .Stmu^ diictmimfifm tcct^jti &tcctc^

• fi^Ucit, mmpimPalet,ex potcMtd^
du : valet autem infubditos latum \ t^Mt
quoadeccUfu cavfum : & traditur^ quan -

do eMitetur excommunicationis Jcntemia

impofua itt d.c,f,ob taiia Qatuta^Cr nu

10 CmtclaiitMr^txprMiiattibus po^e defeiiii

lijgfM ngtmn i,iib,i.tit4Z,fiuiteiim,Jiik'

imnt^i/ttitimuUvjmtcct^Mmdttim

171
u abfque regit tictnti4,t»n mth.^ufitenus,

eccUf£cmfmMfMm imftittt,

It Probatur^diaam rigtMi 0ri.9icf^,nt
longifsimi^m cUam immemorialtt tempp'-
rit confuetuAtnc defendi. ncc ex tacito^ex»

frefouepr£Utorum,& dericorum confen-

fisitte iai^ue cx vlU prxjcriptione, otaRM
gjttf^ttHmt,'

it Concluiittir^^jUMMmmtt^Jkk d^
tboritate,(r covfirmAtim^tii^ttgim
regi.tm pojfe deftndi»& eam mtrc^^^im
tc pr^umi cx longiftinu , aut immtmtritik
temporis decurfu

,

1} TrtiMtmJOmtime regio^conditionem, aut

ittoimm eccUfie ittimamM,iio imiHobiliafi-
hi reUaa clienet.uUreJiihiHtelUiafriud
pts licentia^ad non alienandtim.

14 Truduntur cafus^m quibus immobilia bo'
napofunt relm jui in cjufum cccUfu , ita

vt ttonulieMtttur ^pro limitatioat diddt

gis regi4t iir i.nr.i 8 §. 1.

]j
Traiitiir^maitutimttmCapdU intfdmH
eo minHsfoUmttJummnettamftmifm^
tione adinininratori afiigitatam , non veA •

injiitutionem maurjtus^ qujuuis aliquod f
nus piuintanuexum babeat : (f di^reaas
ratio,

16 DecUrmiir^qiumdi, imclligjturfa^a it\J^'

tmi» CaftlU, mit mmoratus^cundum i»
regtum Of'd,lik,iMt,6L%S^,

17 Dci Uratitrpraifata Ux regia citci cog^-
tioiiem inflitutionit CapelU.

18 Agttur.an bjtredes injlituentis Cupclld.ba-

heant tn ea iuspatronatus^O' pro rei eogni-

titntMtt prittcipalet conclujiottet inmdt'
naiantfmronmttifrmtimmtar,

ig Refoluitur^exinHitutioneQftllKtmUnm ^

intafuit Epif opi coiifcnfus,ius f^nmm
^ iwM oriri^O' qu4Cfmt iuris patrottmmcm»

. mdj,breuiter, & remijsiue.

loReJohitur^ius patront-tus tn cafu quo ttafci

•tur.exittJlittttimtCapelU, ttmtum^lk
. tiHttithdredtiittfiiimmttJiimigfimim

itxmadMbtiiarmfmCtftUtt» .

Ff
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|.'SEC V.KD V&

' liSio^rohibitdaliettitioiie,

Voniam vcro , hucuf-
**"3 rt>^ quc circa duoprinci-

^4-1- Kalitcr in bac. $-ao»

^ '^g^^ parcc difcur.

¥^ rD6>%Y rimuf •quotumpofte*.

^^^.^^nus y«rabatur circi

VCrbum,*onori/m,iJc quo haitcnus cgi«

musralccrum circj vcrba

,

quoAoftau{~

rit,.}e quo aocca dixcratTtus:^ qu^ di

ximus cicca vtiuniquc,ad ccAatofis

bona pcrcLDcc . qu9 rclinquoiirur ec*

ckfijctaui cuiuis alij pix caufftSupcr

cft 9 vtagaisus dc bonis , qux reiin-

quuntur ccclcfix , auc alij loco pio,

non quidc xw 1 ibcrc,& fimpliciter , vc

in pr^ccdcncibus loquuii£uimus,rcd

niagis co oucre ,ne porsint alicnarit

aam modos aliof » 8c alias condicio-

lies omiccimus inprzienci , quiain

ecciciKT rcli^tis , ncc ta ficquentcs

func,ncc toc,ac taniisditficuUatibus

fcatcnc^ncuconusifludjncpofsinc bo

pa alienari ,pr^fcrtiro in hoc Portu-

gaUiss regno, adcuius icgcs , aliqua

fdan te l!^o ) fcictt digna diccmus

.

Circa quod, duo principaliccr trada

bimus. Piinuim^an calis modus ,fcu

onus valcat,pra'fcrtini,nantc lutc no

ftro reg^io.Scciindum, an hxicdcsdc

fbnftorum, qui fic ecclefior , auratijt

|>ijs locfs tcliquctunc, iuspacronatus

cxboc fibi vendicarc,valcaot.Vbi e.-

' tiam agcmus.an inthturorcs , &: pof-

fc fio r c s A' a dmini ft r a to r c s capc i 1 aru,

ius patrcnatus in iIJis habcant.

2
Qtiod actiricc ad primuin,Si teda-

tor,eccIen£ aliquid tcIjquic»B( alte- -

tiari ptohi1>uic « idquc non exptelfa

caufa ptopier quaoi fic ficti velic*

LAXJe SacrofaHn.Bcckf

nec vUius altcriuspcrfonq rcfpcftu

quam ipfius cccJcfii , talcni prohibi-

tioncm nullius cilc momcnii ,con-
fta(exl.filittsfamilias.§.diui. i. ff.de

kgat.i«Lpaterfiiittiii.§.IuIitt8 Agnp
pa. 1. Lucius TirtuSf 53. in princip.ft.

dc lcg.^.Quorum iuriumratio petef|

daclta iurcconfultoin 1. Titio ccn-
tum,ti) primo rcfponfo. fF.dccondit.

iC dcmondr.ib) , Non tjfc co^tndnm Ti^

tium^Mm^mCaHiia tMtfiimM: fnnui

m.vbi probaCttr,onus d teftacore ali.«

cui iniunftum.quod ipfius duntaxac
cmolumcncum conccrnit,non aftrm
gcte legatarmm ; Conucnic regula.l.

peniilcini.ia£dtptt^.qu6d vnufquif«
*

. que pcopno faOori reniiciare peteft:

qua rationc pioccdic decifio ccxt. ia
d.§.diui jfccundiim gloflam ibidcm
m vcrb.non poHunt,Barc.numer.i.8C-

final.&communiccc Scribcnccs, rc«

ftc Gomcf.in l.^o.Taur.nura.^y, Al-
ciat.rerponf.^05.Dtt.t. Sc ctarids r ef*

pon f.777.incip.propfet difficilc,m,
4<probatCuiac.in l.qui Romar.^.co
li^rcdcs.ff.dcverb.tblig.

Sivcro ccftacor ,ccc!c/ia: prchi-

buit, alicoarc^excauUaiiqua , auc .

pcopteir alterMts fattorem,valcrc p>o.

IiibiuoDein,probai i coiftrariofeiiftk

tekt>in d.§.diui,cumfupra ailegatlSs

I.pcto.§.pr9dium,& §.fratrc.fF,de 1©.*

gac.x.cum alijs : & iure comuni cer-
caeft,fii( indubitabilis c6clufio,quan-

j^uam iurc nodro rc^io magnam pa-
tiatnr difficulcatem , 8t fiBtf^ infape-
rabilcm proptcr Orda«at.lib.a, licqL
x8.§. i.vIm cxprcfire caiiecoi«quod nul
la ccclcfia , ant monaftcrium pofsic

j

bona /ibi nner viuos donata , auc iii

vltimavoiuncHtc rcli»aa, vltraanni
diei rpacium pefsiderie , fed quod,

intra ptjrdiduniccmpos, talia bona
'debccalienare,a|ias fivicra rctincae

abfquc regaliprottifiottCiad id fpecit

ktcr
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QuinUpart,§,t

Ikerpbccnta^ranc cofifcaDda: quod^
wtqM de bpoU doauacac ij&mobilii''^

biift iDCelli^icacytti qttibusfol6iii coC4

ca lex loquicur,8cpro<icdic 9 vcfMtec;

cx rubrica.K principio , vbi,ecclefia'

prohibccur, ncciculocmptionis ,auc

dacionisia (olutum , auc quouis alio,

poTsiCyboiik unniobilia de itooo ec-;

quircre:exc'ipiiur verdin $i4.cicu]ni;

Eiroiacefionis de rcbus immobili-

is qiic ancea habebac , ad aiias ini'''

mobilcs ciufiicm valoris , vcl paul6

rnaiorisrrccunclum quam lcgis difpo

ficiouem vidccur diccnduni,prohibi

tioneai alienandi,de qua agiino$,in-

ipeftoduc^regio itoftro oon valerc»

can^naibScdlina legis prsKepcum,

iuxta l.conditioncs.t.ibt, canrr<f«if^

Impnatorum^aut contrd /<ftf,&C*ft«dc CO-

dicion.indic.

)
Qjiody^l^acouraciuis explioemus»

ei^^tfi(#k«mitfpivida^ dc d^ftc

tegirsf^C validiucerdubia, naqoe»

it pertculofa videcur.quafi contra cc

Cieti^libcrcaccm.ac in lilius dcccimc

tum Iaca,ac proindc,qua:,nullius mo
menti clie,vidcacur , luxca Authcnr*

caffa 8e irrica , infra hoc noftcoricul.

cap.quar inccclciiacum ,cap.ccclc(ia

fandx Mari«,de confticac.c.fiaal.dc

reb.ecclcr.non alicn.c.bcne quideai.

^^.difl. Acccdic cxcommuoicacionir

rcnccocia dcquain c.Hoal.dcimmu>

nicac^clcCiliK:6.c.nonctic , dc feor.

«xAoiniiiuoieac. £c quanuis in anti*

quiore Ordinaccx qua>ifta dcfomp*

ta ftiit ,(anciquiorcm hic incclligo

^oo qu^ nouas ac rcccnces kgcs,qui

bus nunc vtimur,praccersit iinmcdia

Ce,namh9c,& illa,,c<urdcm ceooris

funCyfcd quztliaanciqnior cft^illa ra

cio craderetur,qtt6din boc regno,ec
'

clefif•diottcs efrent,rubdici vcr6,pau

percs.qui non poflent.dcfcndcre re-

gnum,& oncrafubire , fi vendcrcnc

ccckfijs bonaiuajiquodcciamhodie

»7J
cucnirc polTet.ii laicis permiccerecuri

res(uas vcndcco ecclclijs, U eccUCa*
fticis^perfioois : qua racione '^aaUfL

ftacutapofteficri, cradic Barc.io l.re*

. {cripco.§.fin.in fin. ii'. dc muoerib.^
honor.& in l-placcc,in lcct.num.pe«

oulcim.& final.intr.hoc noHrocituI*

vbi Alciac.num.y.cum tcqucnc. qua
Bar^ll^mcutiamAdiDicuc Dec,^
itcap.w)aliiviad^ Marix ,ou.5i^:

prope ^o. quando talia ftaiuca noit.'

ticrentin odium , & fraudem ccclc-

liai um.auc clcncoruni, alias vcio.co

luuniccr rcprobacur «6 inccrjprc(.i-

ba<um iuris canooici qi^«tbilis,

Tt afferit oofter Valafcin craiQiSiikk

iur.ctnpbfI.quxft«i7.nu*7. vbi kd^f
illius niimcrijBarcolifcnccnciam fc-

quicur cum prataca diltinctKricDc-

cij, quam cilc magis coinmuncm, ce

ftacur Aymoo dc antiquic. cempor^
4.parc.nttm.a|9.ii^«(ed contsafilSb

com num.feqticDicii vbi^iro do£tri^'

Barcoli concludic , qu6d polica paiif,

pcicatc laicorumcx vna partc,S: a-

bund.nncu ccclcfi L' cx altcra
, omnis

ttaus vidctur abcllc a talibus laicoru

ftatotis,qui magis ncceisitatjbusiaa

prouidere,quilm ecciciijs.C^ ceiQleftl-

fticis nocereiintendunui. Qua|ii«i;i«

inquam,in antiquiore lege , cxqua,

dcluinpta fuit Ordin.lib.z.titul.8. U
noua,qua nunc viiniur,d.tKu.i8. lU^

.latio lcripta elTcc^dc ecclefiarumdir

'uitijs,& paupcrcajce Cubditorua),.ksBCi

tamco ratio hoc taotum euincic , le-

gea),fcilicec, illatn* racipnabilcxn.cf-

ic &ri+iftam : c]uod tancum proderic

ad lioc, vc cuicciur cxcommunicaHQ
nis knccntia, dc qua in 4.cap.6n. de
imfQunitat«cccle&IMk$; quafi, mcn$
fumini Poncificis noniic,cof.cdprj(|p

bendcrc, qui, iufta ratipoe m.oci fiie*

rnnr ad (lc ft.icucndum , non camef^').

cuincir^ vt ca li;^,aic pofsic ccclcfiaj ,

ccckliafticas pciionasAarcAqMas

pWl»»^
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prtnccps laicus legem»quantuincua

<}uc luiUm , & cciani illiifuiorabile

ferrc non poteft,quae akac in vim
legis» idque cx poteftacis defcflu , vc

in d.c.£ccIcrialan£lqMari^,&: ibico

niuniccr bcribcccs, pcnndc j.QSi pcin

ccps vnius pcouinciXjIegcm luflam,

& tauorabilcm condcrec ,quz , ad a-

Jiam fibi non rnbdicam (peftaretmec •

Satcoh IL SequaeiumdoArina , no-

bii in prcfenci quicquam prodcll,

quia,vc lcgicur apud cum,e<r alios ybi

£iipra,e)arc Joquuncui in (latucofa-

fto,qu6d omnia ciutum prx«Jia,cf-

ienc cribttcaria > 8c fubieda colle^is,

vcficafteftahoc onerereafi cranfeic

ad ccclc^t,ft earumperlciiasivnde^

taii ftatuto,nulIa poena imponicurip

fi ccclcfi^.ncc dilppnicur dc rcbus il-

li qua:Ccis,ncc pofTcc dtfponi,vc facc

cur fiafcin d.l.rcfcripco.§.fin.& alij,

UA folbm agitnr de rebus rubdicori^.

ctiam in ca(u,qtto ccclenxacquiran-

tur.Ec Hc de rebusecclefijp qu^redis,

poflc laicos cradarc, modo id nd fa-

cianc odio,aut frdudc , ccncnc magis

eocnmuoicer Dodorcs,tc(lc Aynid.

Crauet.in d:4.part.num.z39. qui tn

nnmero requen.putac, £raudem»£r o«'

4»mm cbefliB, vbt eccleii« abundarcc
diuicijs , & laici elTent pauperes : &
nuncupacim inrer res ecclefix qua;-

iiras,& qua:rendas, aliosteferens di-

lllngnic Dec.d.capit.Ecclciia£anQc

llaria;, nomi55.Terfi.cercja cdelufio:

:^tver6innoftraOrdin. longc ali-

tarfe res babet^quia ibi,ccclc(i9,im-

Biobilia a laicis erocnti , imponitur

fc£na conhfcationis rci cmpca; , qua;

cciam ioiponitur , (i ticolo donacio-

nif*aocfncccrsioois quxfita, intra an
ai 6rdiei rpatium ncn alicnct . .

Quoe ]cx,ekpoteA8tisdefi:Au,non

vidccurvalcrc , quiafacic cxprcdam
mcnctoncm ccclcfiarum,6i: c;nupcr'

fonacumiiuxu d.cap.Ecclcliafau^x

Mari«,& ScribcQtcsibidcni,deqnin -

eftcontralibercacemecclefiafticamy
.'

d.c.fitt<de immonit.ccclcf.{lib.6.qua

racione in (pccic traditfiar. ind.l-fi-

Iiusfamilias.§.diui,num.iz. poft 0|-

drad. non valcre ftacucum prohibcs^

alicnacioncm rcrum immobiliu£c«

ri iAecclefiam;io quo Bart. comma*

.

oiter recipttur & LcgiftiiyCcCaooni»

ftis,vc alTeric ibi Ripa nnm.8i.Croc;',

num.8o.Alciac. ibidem numcr.5j.in

Hn.communcmctiamcradunc Fclm.

& Dcc.in d. cap. Ecclcfia (audx Ma-
riq,hictn num.5j.illc 89.^0 ^.qujcii.

pciDcip.

l^ec vero faluari poceft prsfioo.

let ccgiacx clcganti dodrina Abba«
tis in c.quod clcricis,num.a^.dc for.

compec.vbi probac.qubd (i laicorum
ftacucum inducacaliquam folcnnica

tem , fcmpore cootradus obfcruan*
;

daa)« ajiis irricetconcra£tom .ficle*^.

ricos com laico concrahaccaiitbleA

nicacc pr.Tcermi(ra,nihi!o magisfub-
liftcc concraftus : idcm cric cconncr-

focircd ftatiicum clcrtcoruin; fc can

dem dc^lnnam rcpctic Abb. in d.c.

Ecclcfia Diodc Marix,in tepetiuon.

•om*45.& cam, ad cafum alienacip*

nis non nifi fub ccico modo , 8c fi>c*

ma,inccc!cfiam,& clcricos flcri,pcr

minx,adducic Phiiip.Dec. in d.cap.

EcclcOa fancc^ Mariar^num.^ j.vcrC

(ecoiidttscafus . & Abbace cicato (cf>

qotcor illlttt doArinam Alciat. io d»

Auch.caila & irrica,num.i8. vcrfico*

quapropccr; Vndc,c!im innoftraOi
dinac. non (impliciccr prohibcatur,

altenationcs icrum tmmobilium (ic-

ri in eccic(ias,9uc monaderia.fed ma
gis calibusalienaODmboscecca folc-

nicas pra:fcribacor,Tidelicec*de rcgis

liccmia impecranda,nniqnanon ya
lcant,diccnd<jm vidcbacur,qu6d rc-
gij coriftitutio , cx pr^di£biAbbatis
dodrina dcfcndj j^oUec..

Qua •
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Qulnt.part, §,2:

6 Quatamc (vt dixijfaluari ncquir,

/iquiticiu dodrina ilU limicatione

iccipictvc non pcoc0da|i^&do itXk

pcdiri non po(Icc,ciinccnim pcrinde

hakcbitur.ac fi ftatucum,al>foIucc lu-

bcatjS.: prohibeat, quia dithcilc,rcpu

lacur impofsibilCjVC inc. brcuiicirci

tacuSjdc lurciucand. l.apud lulianu,

f«ciMiftMyK ibifto^sr.ff^de icgac.x;

& plaribascoiiliTiiiac Felin. in A,c,

Ecclefiafanctx MariaE.vcrfic.fecua-

dlIi^flbtabiIc,num.S6^. indc deduces

poft CaTdin.in cap.pcrpcndimus, dc

icnccnt.cxcoiuinunic.quud iiatutu,

in quo pro (<kl€iloiilafitfftttlbrtna ce«

lebrttoda; alienactoiiisteritniiiftino^

fcdkfam ,inJion ibladhcemioavra , re-

quiritur licentiaprincipis.non liga-

birccclcflani : quieftiojpsoprijstcr« .

niinis cafus noftcr.

Vcrum Decin d.nun).
5 5. ad Hn.

uoft AitfciW^qoem idlegatjin r.pats

^tutorum ,jqda;ft.a.di(Ientic ab hac

Ciiirdinalis,& Felini fcnccotia, & fe-

quicur Alciar.in d.Auihcnt.cafla 6t

in Ka,num. ^ infra hoc titul.quia,ccfi

alia^ nnpolsibtlc rcpucccur, quod dc

pcodcc a'voloDtateprind{»is,nod««^

IpfeMrini^wpifMii^qoinde.i

iHfMiliL fiett , ad cfood inductc Dtt,

textkin d.$.con(lac,in Hn.a concrario

fcnfa,ibi,ci»w dinrabi non ^/fiinr,quc an-

tc Dccium induxit laf.ibi nunKC.i}.

vbi ciiani lioc notarut communiter
'S'(^i3iences:odc^Socin.tn l.-qaidiiiite

1egattts.fr.de FeBMhlkbCagoj & Dec.

hfttoum.final. inl. ea qaxrar6.tf.de

lyjg^i.iur.&eft tcxr.in 1. 1. §.pcrmit-

titur.fF.oe aq.quccid.&r .Tft.que Arc-

Ein.t cpurac liugulaccoi, iu ij.§.c6ftac:

^cqu ii u r,Sc decUfil^iikav» de fpo»-

iPutipartiC.f.iiTflfHK^E^ num.pcnai.

iSr vftim.fiC iraquc illat^gnla,quxdi

"tJtica, qtRfc a principis voluntatc dc-

'74
br6 limicatur,vt non procedat in ijs;

quz funr aflucta ficri,quafi
,
qu; folcc

princeps facere, non rcpu tencur im-
pofsibilia.oec itattlcjMn diHieili«»eE fi

ab eiot-volaotace depeodcaoc, - «

•

Secund^m quam obferoacioiiciit»

atccnta prardicca Abbatis doctrina,

vidciur,djcram rcgiam Ordin. pofle

dc£cndi,prarruppo(ico,.qu6d Rcx io-

iec ,'hoioimo2li liceotias, peceotiba»
ecclefijs , noo diflicalcer coocedere*
vc innuit diAa lcxregia,d.lib.2..titu;'

18.§ L.inci^.E porque muytafvezts:S)C fa»

nclicdcfcndi polFct dicta Ordin.fj,

rcrum immobilium alienatioacs in

ccclafias, oon nifi pc^miffaregaii

centta fieri,ftataerec, alicer (actasif&i

titarctitUBCcnim ABbatis doctrin«t

cum obfe^^ationc Dccij , ei adftipu*

laretur:J>ed,quoniam his non conce-

ca vlccrius procersir, imponcndO ec*

clefijs pccnam amifsionis rei compa^
raix,prxcedencedoctrina foftioefi^

non pocefl : quam.ea ratiooe probtf*^

uit Abb.in lotis fupca allegacif, quiA«

laicorum flatuco,quod prohibcc & ir

ricac concractus, hnc cci i.i torma &C

foicnnicacc gcftcs , ipii quidcni laici

teneoiur,adc6,qu6dfit6itaueoi9nf^'

pocceaif/Kwvaleatooncnictussoccli
fia ver6.& ckrietlioaiteoencar,quio

laicorum ftatutisnd li^ntur; YeriSi

fi fprcca foiennicace a laicis flatuta

contrahanc cum laico , nihil aguiir^

non quiMieftbquia ecclefia,ailt«otert4

cis h|iii#tMai»»^mprelteildaBMtf^

fed qoia laicas-jCOiH^^ao contvaxoo

IfOiit , toxta ftatutum cui fubijcitOr,

nonpotuit obiig:>ri nonfcruaca fol6-

nitatc.in illoprarfcripta: ratio^

in ^copoficonoftro,hocadfumattt|ll.

eaioci!ret,vt,fi regia lexprobibe^faf^

H iiticamcontraccus rcfomiAmoiS
btliumfaccos friobditfs cum ecclc^

fijSjCitra principis liccnciam , fi hiti

przicrmillafoienmcatc,fubdicus ve^

dercc
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dcrcc ccclcGas tem immobilcm,con-

tca^us ciVccauUuS|non quia f^cuU*
' cU principit lege t cccUfia rtgacciur»

|jKlquiarubditus»quiligiCut ,ca fa«

Auscftinhabilis ad coacrahendum.

Qu% fane raiio, ckgags & clara

cft:& vidctur, quod idem xquecon-

uincac in abloJuca pcobibicionc : il e-

ciiD lex r(;cutaris,abfi>luc^ vecarec,tt>

in vtiitterfum irricarec toacraftuc ce

?um irrimobilium cura ccclcfiagc*

ftosafubditis fuis, nulla nafcerctur

obligatio, nullufcjuc forct cotradus,

cclebiatus lcgc rclidcncc. 1. cum lcx

ff.de fideiu(ror<&hiccniui,zqu^ be-

oe diceretur,id eueoire,o6 quia lex

(i^uIarisob:tgccccclcnaQl*rcd ma-
gjs^quia Cubditus^ad Cic coocrahendu
inhabiliscftcffcdus legc , cui fubdi-

tur. Qiia rationcjgcneralitcr-dcfon-

dipoiicc fcnccncia fialdiin l.i.fupra

derttni«Trinic.& fid. cachol. Bc alibi*

v€ referuoc Fel. Dcc. ic Alc vbi fopr.

tradcncis,aduersus 6ar.& comuncm.
dc qu«fup.ftacutum,nc fubditi,in no
fubdicos aliciicnc ^etiaoi conirA ec-

cleiiam valcrc.

.Ver{im ncgari non poceft
, f^gcula-

tes prmcipes calia ftacueocet »eo id«

lb,ejic6iDuoicauoais rcDceacije (uo«

4acere,quamdccernic fummus Poa«
Cifcx in d.cap.fin.dc immunic.cccle.

lib.tf.quo quidcmcxcoromunicacio-
{iis gladio,neroo,ambigic,qu6d po-
c^fttvoioerfos &cire,iuxta UlodMae

tam^trunt hgata& incdo,

g QuarcdifFcrcnciacft,qu6d vbilai

corurn ftatutum,rcu lex difponit fu-

pcr ccclciijs,rebus,aut pcrfonis caru,

mn^noo vatet ftatucum,auc lex, ccii

l<rf|ii#lfeoDac,&JD ecclefi^ vriiita*

t^jU lauorem • idque ex poceftacis

Athdu , vc in d.c. quar in ccclcfiaru,

lc in d.ca[ ir. Eccic/iafanftq Mari.T,

vbi cradunc Dod. U Alciat. iq di^a

L. I. C. deSamfanU, Bcclef,

Authcn.caiTa tC ircica, numer.io.

9 Vbi ver6 ftacucomf auc ]ex,eft in fub

dicosjillisaliquid iubeodcaocotohi

I o

XI

beiido,tttoc» valete, ooo eftdomooi;.

fiiufta fic,& publicam vtilitatem re«

{piciac,qu2cum ad Icgis validitaco

rcquirantur,his (ubriftcntibuStCcfi in.

de fequatur, qupd cangac ccclcfiafti-

cxperronxcaolam, oderic locos es«:

oommooicaciooa diidi cap.finaKqas^

dcmum impooitur domin is tcmpo*
ralibus, non qui iufte , & ob publica

vciiitaccm ftatucrunt,fod ma^is ( vt>

pucccin cafibus dc quibus ibi
)
qui,

malicia,8e odio libercacisecclcfiaftl-

c«,itaprxceperttnc:auod eciamd»-.

claraclummusPonciccx,ibi,rte M-
liajn derogMimtm HkrtMit tccl^uSie^frA

Jumantur»

Harc auccm omnia profunc quide
ad dcfcni^oncm di^^ lcgis tegia: lib*

a.citttl.i8.qoaccou$ittbdicisvetat, re

rttm immobiltom alieoaciooes.in ec
clefiasfaccrcjirrequifita principis li>

Cencia:bci.i iion valcnt dcfcndcrc di»
Ckain Ordin. quaccnus ccclcfia* cme-
ci,&: quouis alio citulo comparanri,
pocnam con6fcacicnis imponic. boc
ooim,ooo eft, fubditis imperare,.
corumgefta irricare^fedmagit.va^

& patam,ccclcfi^ imperare • 6c cdccA
eam ftatucrc

, quod iaicis principi-

bus fasnon crt,d.c.quaeinccclcfiaru,

(8c d.cap.Ecclefia fanctac Marior^cuca

toatetia Iba, 8e dift* AuchcoccairaU
irnca. \ - \

Quarc, pr^cedeotibus omtfsis»
quar, difficujtaccm non tolluof , exi!>

ftimo,qu6d longifsimi,vcI etiamini
nicmoriaiis temporis vfum,rcictibu«

& paci<Uicibus ijs,ad quos,rcs fpcAa-
bac , nobia io ftoace legis propofair,

& prssmific Legislacor nofter.qua^
h 0 c Vn um albtcrarecur principale,8C
ftabilc difpofirionis fua: fundamei)-
tuai:lex cnim ficiAcipiciOf^apir^to }oga

tCW£9
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ttmfofoi orJtnaJo por os Rtis nofos antecefo

m^fwmBbius igrcjus , &c. quz verba,

ihijk miytc io^t fi|^,pcK fc supca figQi"

£caDt apeftettempus ,quoii nos lon-

girsimiim dicimus, adiunctis vcro

qux lcquuntur yporos Rcis w^fus anteccf-

•fores, cciam icpus immeaiorialc im-
pottanc : &paul6polirubi)citur, A
fiMlUyfem^re borafi vfon^fraStcw ,&
ps^riMm ffbs m/oi Rcgnos fem contradi-

fSo dds Igrejas^&ordens. Qjjx vcrba no
leuc przftanc argumcntum.Legisla-

rores prxienfiirc , abfquc ilio tcporis

decurru,& corum,quorum mccrcrac,

cacito confcnfu , non poUc legc.dc .

qoaibi, vciticcrferrt, bis vcto (uppo- <

{itis, polTe; faciunc tradica pcr Opi*
fonium in J.l.filiusfamilias. §. diui,

numer.9^.£c Alciat.ibi, num. 34. ff.

de legac. i. qui inquiunc , ilacuca do

non alicnandis immobilibus in ec-

cleHls , (iipra.hominuiill^lfefpi)(>tiam:

femper oblcriiaM &l|flc confentii e*

pifcopi, &cxccrorum cicricorum,

ac proinde valida ccnfcri , ac (i fpc-

ciali priuilcgio fuillent confirmata,

l.hociurc.§.du£lus aqu<c. S.dc aqu.

quocidiao. U «ftiu. capitul. foper

quiburdam.S.praKcrea9de verbo&fi^

gnificat. .

ScJ hocqiiod dc cpifcopi confen-

fuadijcitur , fiuftra diftum vidctur:

nam.cifi donuni ccmporalcs qui iia-

benc dignitatem perpecua,fcu ad vt-

cam, vt Comices, 6e Marchiooes in

lerns (uis,& Epifeoptin luts dioece-

fibus,pofsint , ftatuta condcrc , iuxta

Batt. fj.nttnnam in l.omncs populi,

col.^.in piin.num.8-rt.de luft.Sc lur.

vt in cap.vc animatum,dc confticut.

'
|ib.tf . hoc tamcn inte]ligicur,duai-

tnodoconcfa tus non dilpc nani , vt

in c.quodfupcrhiSjdc maior.?^ obc-

dienc.quia infcriornon potcrtcoilc-

re iegcn^fupcrioris. c cum infcrior,

illo titul. atquc lu Bactoli opiniunc

Jimicac laf.in d.l.omnes pnpuli,in i.

]ec.num.50.& alij quos refert Aym;
Ctaucc.de aatiquic. cempor. 4. patt*

num.xi6.vcr(Ic. circa primttm,anie
fin.VndCjftacuco concra ius,& con-
cra libcrtatcm ecclcfiafticam , nullii

ius pr^ftarc poccritiacica confirma-

tio £pifcopi,cuius cxptcira , niinl o-
petarccur.

Quacciam tatione ,ucictts tliius

conlenfus ad confuctudincm indtt-

Ccndam in rc ,dc qua loquimur ,ni- •

hi! prodcft*ec,riquidcm conftac,con-

fuctudincm induci non pofte deijs

rebus,rimcc quibus, populus inducis -

non poffet exprefse di^onere : tonc
enim magit diceteiui pt^fctiptio

quain confuetudo,vt tratiit Bar.coC
I j6.Ca^Mtaneus,in fin. & alios refc-

rcns Crauec.in d.4.paic.num.6. vcr-

iicui.quincadiffierenciajvbi, inter a-

lias,hanc diffctcDciam ponit iotcc

confuetudinem ,& prxfcriptionemr

Vndc , cura princcps laicus,ecia do
cxptcftb confcnfu Epifcopi,&: caccc-

rorum clcricorum,non poHct, conde
tclc^c in fpccic,dc qua agimus,pa-

ttentu Epilcopi,& cleticoru n6pto-'

deritfadGonfuccudincm , in ea indu'"

.

cend^ Pott6,fiius hocconcra eccl»
fia,magispi\Tfcriptionc,qua cofuetu

cinc obicntu dicufius ,cur.c quoquc,

Epiicopi,8£ clccicucu cacuus ccnlca

Cu t,fruftra dcfidcrarctuc,cufum.P6«
tUicitiaducrsUs quem prcfcribimr

vahditas ftatuci facci contra libcrta-

tc ccclcliafticam,(cicniia dcbcret in

lcruciurc, luxca tiadica pci lal. in 1,

linpcuum,culum.9.nuiu.ii. in prin.

fi'.dc iuriidic. omn. iudic. ni(i magis
dtccndam (ic ,

quod eciam fio^iliiut

fcientia vak icc prxfcripcio canti ce-

pons, cuiusinicij nocircc memoria^
Yt,aducrsus Bart.clTc communc opi-i

nionc.c. nliaccx lal.in d.n.n.Vitra

quam ,qi|ud pcciculclum lic,calcai
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L,uCJe Saqrofafin, Ecckf^

prarfcriptionein&teri in noftroca- n>'ilias.§.<litti.£.Ede legat.i.agtnsje

tu,tam ob difcctum bon^fidei, qux
vix in eo coniiderari poted ,& 6n6
c]ua,nulla prxfcnptio curnt, cppitul,

nii.dc prarlcriptic II. cjncin ttia prcip-

ter cradita pcr Crauct,in d.^.pai.nuo

mcr.xii.vciticul.rcptimdnon proce

dit.tradentem » noo proccdcrc pra:'

fcriptioncm cciamantiquifsimitem

poriSj&cuius iniiijnon cxtctme-
moria,quando j raTcribcns ,cflccin-

capax iunspia:(cnbcndi, vt cotingit

laicotciica lus confcrcndi bcntfi-

cia,8e circa ius decimarum«c.causa
qux,deprzfctipt.vbt Doetores»qua-

lem ctiamtlaicum cfre,conftac,circa

iusobligandi ccclcfiam ftacuco fuo:

cam vcr6 obiigari,& pcena affitiin

noftra Ordinat.ncgari nonpccclli vc

patet m priocip.dicti titQl.t8.quate-

nus re immobili vendita eccleiije»

& reii& piccij perdendi poena impo-
nitur,& in§ t.iliius citul. vbidifpofi

tiopccnaiis dingiturad ccclcfi.im,vc

pacctin {{ii.i^tibx
f & niiofe tirundo ddlcs

m dito tcpo,nem auendo noft prouisaqfis per*

'

dcra pard iiM.Hcc ceite,mi hioutii,fle.

perquam difficil^ vifum liiit.

.Qttati,vt qoid iiicus fcnciam, pa-.

lam lam cxprtunam,cxirtimO;pr.rdi-

ciam Otiii .in hac patte
,
qua ptrna

ccclefijs imponic ncc cx potcllate

Rcgis,ncc ex coi:(uetudinc,auc pra;-

fcnptione temporis»etiam cuius ini-

tij non iit memoria,dcf:ndi polTc:

^ Scd crat ncceflc , vt ob iufta caufam

,

&: puMicam vtilitatcm ,proptcr c]iii

JaCa fuic , a liimr.io Pontiticc confir-

niarccurjiicuc^ca.D olimfuillc con-

fitmatam in cdcurdatts in curia Ro*
manaintcr clerum,& Dionyfiu Pur-

tugal]i; Rcgcm, lcgi m iLholijs Do-
ctotis nofti 1 ii lignis Batbi. f.olim iii

fl o r cm 1 fsi n . o Ccn 1 mbi' I c ci
i li G V m

•

nafio.Uguni primarij.in tocjiic rudc

flonaci,qui in kholijs add.l.filiusfa-

validitatc dict.lcgis tcgix , addidic

,

conftare,eam olim fuiUe conBrmaci
in concordacis in curia Romanain-
ccr clcrum,& Kcgcm Dionyfium:
Adquam confirmacioncni alludcre

videtur fimilis lcxtegiad.lib.t. titn.

t^.inprMicip.vbi inquit, Oquefimfn
at( gorafe vfou . & pratumi fim Cfmtr^ilifm

alguj dosditot Prtiados^fgrefjs, Moflcirvty^f

pefuasccclcjidilfcjs & religtofat iporafsifir

i4acordado,& fnmaLiuentre ot dttos Re)St (f

tlUt, Ec c^uanuis dc fummi Poocificis

confirmatione fpecialis.meocionon

fiatjquanuis etiam illa hodic non ap

,

pareret pro barum legum validicatc

,

adquam, confir mationcra calcm cf*.

fc ncccllariam,probauimus , ncc iuf-*

ficcrcinfciiocum confcnfum , &au«.
tboritatein ad talium lcgum,fcu fta*

tutotum validitatem,.eam tameniB
praefenti ^tercefsitfc,iure pr^fume^
rccur, quia cx canci tcmporis corfii:

omnialolcnnitcr atla prafun.uncur:

Non dico de folcnitacc intnnlccaj*

quia h^c, fcmpcr incdc pr^rrumicur,

!.fcicndum.fF. de verbor>bligat.vbi
tradunt glolFa 6art.& communitet
0o&or.bcribcntes in.cficut de re iu«.

dicata Gonicf.i. com. variar. rcfol.c.

II. lium. 17. lacc Iofc[ h. Mafcard.dc
ptobatu nib.volumin. 3. couclufion^

ijiS.ex numcr. i. fcd.dc ijs qux fpe-?

crantad folennitatem extrinfecamy
vtin dict.l.hociure.§. duccus aqo^
ff.dc aqu.quocidian.& lliu.d. capic.

fupcr t]uibu'dam.§.pr9rcrea , dc vcr-
borum fignitication. ). (i fiJiusfami-

lus,infi a dc pciuion.h^ucdit. ciadic

Gomerio d.num.17. colum.fin.yer-^

ficul.fiiiultcer ctiam adde, Doctores
in l .! L 11 itimWStin d.l. fi fi/iusfami

lias . C. dc
}
ccicion. h.Trcdicac, lat«

Malcard.dicto volviinnj.tcrcio,con-r

clufion.i^ij. vbi,& concl. pr^ccdcn.

Inmateciaplucaadducic : & dciHsi

videa<-
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vidcnduscft Ayinon dcantiquicat.

tcmpor.^.parc.pcr tocam.vbi agit dc
pra"lumptione lojennitatis cxtrinfc-

cx ina^is extraiudicialibiiSjobtcm-

poris antiquitatcn),cum in prxccdc-
ci parrc , dc codcm cradaUct in a^is

iudicialibus : & huius rci gratia ( vc

rcor) prxminTum fuit i Lcgislatori-

bus nc ftns in legis initio, (cu prifa-

tionc,dc longifsimo ,aut ctia immc-
monaliccmporc, cx quo difpoficio»

dcqua ibi ,
lcmpcr fuic in viridi ob-

fcruantia abfquc vila ccclellaru ,auc

monaftcnoru contrauiilione , quafi

(ic^cx tantitemporiscuilu , Romani
Pontificis ap. n bationcm,& confir-

niationcm mnucrcnt , quafubfiHicn-

tc , fxcularcm lcgcm , fupcr ccclcfijs

latam valcre , dubium non cft , diiV.

capitul. Ecclcfia UnCtx Mari^',ibi,;ir/t

4b ecciefufi erit approbutum , & ibl
,
quod

autboritatt nm fuit Romani PoMiJicii robo'

ratutn.

Atquchis
,
prxCupponta iam vali-

ditacc d otx legis rcgix in d.lib.i. ti*

tul. 18. 1. fuOintrat mod6 quxllio

aoftra dc lcgaco , auc .fideicommiilu

rci immobilis,ccclcfta: rcliclo ca c6*

di[ionc,ncabilla vnquam alicnctur:

Quxquxftio cft cx diamctro contra

ria ci quam difputat Alciat. in diA.

§.diui,nuiner.35. de teftatorisprohi-

bitionc, nc rcs, in ccclcnam alicne-

luc.Ei in noftraqu.rftionc, cum mo'
dushic, nc rcs immobilis> ab ccclc-

ila vnquam alienctur, lit cxprcfse c6

cra Ordination. noftram in d. titul.

l8.§.primo,qnam,iiiftam c(Vc, & pu-

blicc vcilitatis caufa latam
,
piarmi-

(iinus.diccnduin vidcbacur , modum
hunc,in hoc Rcgno onininb rcij

cicndam, & pro non fcripto habcn-

dum cffc, vt in l.conditioncs.z. tf.dc

condicion.inftitu. ac proindc ,qu6d

pofsit ccclc(ia,fprcta dcfuncti yoiun

tacc,libcrc res aiicnaie.

Econtran'6 autcm, qu^d vtilis fic,

& valcat adie<^io talis modi, fcu con
dicionis,piobacur:quia tcftatoris vcr

ba , m dubio ,fecunduni ius &: lcges

func incclligcnJa,vt notacttrin l.Gal

Jus.§.quidamrcctc. ft.dclib.6c poft-

hum.Barcol.in l.vxorcm. §.ccftamca

co.i.ft^.dc lcgac.^.Dcc con(il.4^6.vi-

£oclcg.)nci,num,6.4 part.Et idcirco

in quaftionc propofita diccndum c-

ric ,pr;ECcptum dc non altenando,

ecck-fix iniunctum,dcbcre fubinccl-

ligi iniunclum, prxmifta ad id prin-<

ctpis liccntia, qua obccnca poifunc

ccclcfia: rcs immobilcs fibi rclidas

pofsidcrc,ficuc dcclaracur in dicc lc-

gc rcgia,dicc.t!tui.i^.§.i.vt lictcfta-

toris vcrba incelligacur in cafu, quo^

iure valcrcpoftunc, iuxta noraca pcr

Dcc.dicco confil.446.numer.6.& vc

cafumacur inccrprccacio 1 quaactus

magis valcac,quampcccac. j.quocics

x.ft.dc reb.dub.Sc addicur vltimar vo
Iuntacisfauor,5£ latifuma , quz pro

ea folcc ficri, intcrprccacio.l.in tcftair

mencis.ft.de rcgul.iur.cum alijs , zt*

quc ici valcbic noc prarccpcum» cc-
,

clcfij; fixuplicitcr iniunctum. Tuciiis

taincn cric , fi dc Rcgis liccncia mc-
inincric teftator:lll6autcm valcnce,

nccclfchabebic ccclcfia,a Rcgc licc-

liam impecrarc,quam Rcx legicima

rationc motus , nc alias, ccclcfia,iibi

relicta non lucrccur ,non muliu ro-

gatus crogabic.

Et h;rc,vbt quispr.rdium rcliquc-

ritccclcfii^' ciim alicnandi prohibi-

tionc , altcrius pr.xtt rquam ipfius

cauf.i & fauorc , a tcftaiocc iniun-

cta : Tunc cnim Rcgis liccntia ne-

ccftaria erit,vt,rcm ita rclictam,

pofwdcrc libi v!tra annum ecclcfia

pcfiic.iuxca d.§.i.

Vbiaucem quis ,pr.Tdium rcli-

qucrit, vt in co ccclcfia crigatur,

tunc , rclictum fubhac forraa , vcilc

Gg z cric
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L*iX.deSacro/anci,BccUf.

' ericabfquc Rcgis liccntia : prohibi- ac proindc ad pias cau(as difigitur,

tio,nanK]ue,lcg:s rcgia? dick. ticul.iS.

cftjnc tcckfia.bona launebiliacom-

pjraic pofsiitc^uod in iuc rpccie,ina-

Aife&iccflrac. '

.

SedfCcfi qitis,cx pecuniaiisrcdica-
'

tia piatdiuni coiDpaiari , iu(l*e[ic, ad
cccuTi^jCapclK-jhofpitulisjfimilirue

loci pij confuudiontni, valcbic lcga

cuai,CKra Rcgishccaciara, qu^. ncc

(credo ) necellana cnt ad hoc , vc c6«

parcoiur bbna inmobiliaj qus, pto

talium locotum rumpcibus>&: oneri-

bus.indirucnsdcftinaucnt: nam lcx

rc[^ia prohibens, ccck fias , bona im-
mt bilia compaiarc ,

Joquuur in cc-

clciijs,in cllc Ucdu£tis,quas,quiaiain

babcntquarlibi neceflaria funtyvc*

OliC»plUraacquircre citra Rcgisliirc

dam , cx cau(a de qua fup. non ver6

prchibcr.quin ecclc(ic,&: loca pia cri

g.uuur,& dccctur: quarc (upcruacuc

impiocabiturPrincipis ciemctia pto

calibus tcU'ftis : qux eciam , quia pia
' funr.vt apparcc , cicra iutisordinarij

roleonitaccs valebunt.

j - Ex quo infcro a.i m (lirucicncs Ca
pcllaru, (quaru.frcquctilsimus eft in

bocrcgno vrus) vc, rcilicec«e:e valeat

Itfccftameoco niinusrolenni, canqua

dirpofitiones ad pias caufas.

tric aucem cauce & cum iudicio

dirccrnendum intcr maioratuA'Ca-
pellam.-nam in maioracu, quia prin-

cipalitcr m co caufa fxculans ac pro

fana vcrcicur^ ncmpc , nominis,& fa

milix^etfi aliquodonus millara ,4uc

•Itcrius cauraepiae,habeac anncxum,
quia camcn hoc accefforiucft ad il-

lud,quod principnlitcr inccndit\ir,to

ca dilpdricio indicnbitur , vc ad pro-

fanas cauias,ac projnuc , loiene cc-

ftamencu dcndcrabit,iuxta risga. I.cfi

principalis.ff.dc reg.iut.rjCg.acccAo-

rifi,eo.cic.lib.^. Cnpcll^ vcro inOttu

cio, frincipalicct ad aoiinf vcilicatc,

i

ctficcrta pars rcdituu ,adminiftra-

tori c6petac:necinccrcft,an parsifta,

maior tac,quSca,qux, CapellsEODcn

bus depucccor,fcmper enim in infti-

tutioHc Capellx,anim9 fauor, tc piii

caufa principaliccr inicnditur,qaod

quc adminiftr:iCori,cx rcdicibus bo-
noru deftin.acurjiiue paruu,liuc mag-
num illud iicjpro oncrc,& laborc ip«

(iusadminiftratioois dcftinacuc3c«

tur,vt Cic merico non dicatur, bpno*

rum poircifor , vt dicicnr i maioracui
polTcflor , fcd inagis , adminirtrator

CapclLT,qLian, Capcliaiic quodprin
cipaliusagicur. . - .

-

Vcautcfciamus,qu^na ficinflicu-

cio Capclla(,& qu^, maioractts^rcgu-

ia proponic Ord.noftra Lufic. in li.i.

cic.6t.§.53.vbt dcfinic, maioracu ef-

fc,quando inftitues dixcrit
, quod ci»

rcdicibus bonotu ^ccrixaliqu^ mif.

ix dicancur, auc quxuis cncra pcr(oi

uancur, & rcfiduu mancacp«j^s i^^^

•admintftracore.fcu poftcilorcm, liue

et>a,quando infticucns dixcric^qtioiA

prqdicta boca^u lleiroribnirclinqun

cu ccrco millaru oncfC,aliaruvc pia-

rumcaufatum. Quod ii in infticu-

ttonclegacur , qu^daliquam fru^u.u

porcionea,reu qootam, fibi habeaoc
adminiftracores,& rcli^ui cxpcndaa
rur in celcbraciones miHarum, aac
aliaspiascaufas , calis infticucio,crit

Capclla:,cxd.l.rcgia,in d. §. yj. c\uk

ica dcBnic no habico rcfpcclu ad vcr
' bainfticuentis, quibuSjmaioracuno*
ttiinafliecvcl Capellam.

Ericaucemcum iudicio aducr-
'7 tcnduni

, qu6J,Iiccc pr.Tfjca Oidin.
dcclarans infticuiiuncoiCapclla:,di-

cat,cunc tanvtorc , ciini ccrca quoca
rcdicuum adrntniftraton applica-
cur, yeluci ccrcta , quarra, auc quincA
parsAquod rcliquum cft, in miffas.

tc piascaufiis,iubcctir»expniidi:idefia

camcn
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Qtanhfart\§.2

femcn cric , ctfi non pars friK^uum

quotitaciua,fcd quaatiuitiua, velutii

«(iq,(lcccni,auC«catoflii«d4iiituftrft^

bopotimPtiditibu sfupeiliil^

raCapcIiir cxpendi lubeacur :na ec(i

Ord. clarc locjuacur in parcc quoci-

Cactua , idcna camen apcrccicncic ia

quancuac^y^tex^a vidwe eft,iibi^

•ppcilacio. I. rci appcllationc; ff. de
vcib.lignih.l.i. in fin. &c ibi latifsime

Scnbciicc5.fl li ccr.pcc. &: ad partcm

quccirariuamtruc^uu cefcrri, nequic

in pcxrcDci j
qiii«<M)tki ^«iijuilicsf

«kitilft toqoituiiifub^Bfiiiiiia^lbt^aii

Iptmqmmdm nniat , Src. xdioquitur

«r^y vc oeccfrario debeatiiiceiljgi

dc rc aliqua tcna, infolidum adiilini

Atacorl dcputata: Auc ctiam,(vc vcr-

bu^,f<i,gcneraliccr accipiacur
, ) nd

(CciilkribtittaMdBfyfitci appcliafcl»

oetparcein hic qii iuiii<Hliw> finy*

iftoufn,c|iBin«dtinigamns, quafi, a4.

hocvc dicanir infticucio Capcllar,

aiccndacur,an ccrta quoca , feu parcc

fruduuni , ndnuriiftratori dcpucata,

quod fupcicU , in pias cau£»)cxpea-

,

MiiUubeyfiritewhil «efi»» #«fljpkcv

itojiibcicatiug» Teo quaonMtio^ iuii|

.niac ,
porciaadminiftratoris afsig-

nccur,quia cadcm fcmpcr vcrobiquc

racio crt,&: vcrobiquc, arq jc conftac,

(niliforcc,clarius id apparcac iu pac

cc^uaQticacMio)i parcein ladinbiftra-

COnMtcctfon^^nire ad eam,qua?,

vcluci priii6ipiaiiv»fob,nomin&p^

dui , lubccur , in pi.is caufas crogari,

qua: cfl: racio difccrricndi maioracus

a Capc]la,quamcxpcndic Oid.in dl-

Aa dcciaraciooe.
' «^t^iSccooduRiiqaofli , reftfeoomiciilt

•4i^rencia,qua ancea dicMPil|i|h
.ceriniHtutiones Capellx,& maiora-

<^iiitpD^finftitutio Capcii«9A-

' *77
Jcac in minus folenni teftamccb«Qoii

item qiaioratus infticucio.

18
-

' fromafoin^cjltvc vidcaflMi«^nb9

f«i^fDfttciiciiti$ Capoi)aoMNI«)fit
ifl;^lM«»|»aCFOoatoi»titt ^cicegtjlod
vcrfacur,q«od mc,iecondo loco,prltt

cipaliccr acturum,fupra pronufiiPro
cuiui reibccui,ac tacili cognitionc

praBioittaiuiariunc nonnuiio: conciu-

uoncsjiiMtoctia duris paitooatur»
iiiOoaoribflllif^kiiM^^'^^

- » fMWicoilrtliio . 1u s patronacug
comi^ericalicilisjaBC fundacionc, cpn-
ftiuctionc,aut dorationc alicuius cc
clclia:,Capcllx,fcu aicaris,dc cpiico-

pi,£cudioeccfani cofcnfu.H^c cdclu-
' io>pcdbiaHM» co<iimui%iu»rtoBt|y

nacus4Bliiaifoai|,qua9) craditjtodp
dc Cunemi#M|^ido iocaipatroii^^ilfr

princ.nu.3. f

Ex qua dchnirionc colii^uur,

qu6d,ad iiqc , vc coa^pccac lus pacro-i

fiatu<y Cofiioit ,<vc)|M||i^ofii^ciN^
tn quo eccleiia,.a'Bti 6o|»llai >uOtliii|

cot,autfufficit,i . Q :.
. ^ib^ujs expctl'

fis conlhucrc,auc ciotare: quodciique
camcnhocum fiat , uc^cllccd vr fiaC

dc Pra^Iqti confcnfu,ad iiocvc acquti

raturiuspaironatus^vcdace dcci^car

Rflcb.ia d.tcaec.voiibpfo-eoqaMl:do

dtceoeUni c6lcofot U ftri.pcc cocufli

;

'traccactttD;;Aliaraiite cau(as,quillii^

ius pacrooacus acquiratur, coum««»

rac,& lacedcciacac Paul.dc Cicad.ia

cod.ccac.par.3j>er tocGcotg. dc .Ca^

bcd. Ltt$tfljioftert.aoiiipecai«OMebo.

Seoatortin tcaCide pationacib.ecclfl«

iiar.rcgi« coconq»c.£.ex ttOfUH c.5o»

Secunda conclufio . ]us patrbna'*

tus dc pcc (c, ciculo donacionis trans

fcrrinun poteft iinc con^cnlu cpif-

copi:deqtto pcr Paul.de Cicad. ui d,

cn^.parc.9.pctncipal.'niiii}eCiiOb vi«

tra aliosqoos tcferc Cabed.d. ccacc
capitu].4.numcc. Ceptimo, vbi cooa*

4nQiicm dicit in capic. illud, de iure

Gg I pa-
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|(ftCtpiiatus,& ia cap.liccc,eod.utui. tamcn cfecl«t«r Abbtiiidift. cafmk
•ded vc,ct(i cu»ik> lcgati ccltaquac pa
lii)QusicgatACio, (ifiicoiUoaliiieiitf» «?

^ppinon acquicacur: Quetn conUiH
4im,<i»cit loan.Afuir.in c.cumf?cut

Ium,dc lurcpatron.polle intcrucnirc

«xpodta^o ^
fauorc vluma; volunc»

U0frift&«oce Jegsciiiiikvel&iem asni
atQiccm ccftatoi&s. •.»)..

U

Sed Frcdcricus de Seniis in cotiii».

XI 5 .cMOtmauic.ius patffonacus^itu-

iQjcgaii rclinqui pQllc,D.qccpiicopi

o^oicn^u m^ncccilarmai iClH^cf^em fe

^tvidccofffM&ddCitiyiriii difut»
94Hump}A<U 9|fi»pria.queaic»piiiki

ncm.dngDlaiBcm distfVUllMOd.£apw

cuai rtculun^ lcd pciocem probac,

& coo)eii|asai> elTe} cciUciic. ibide»

num.6. •* '

*

, iSi^amcaius pttcoiiacoe^lioqua

cimeccle(i9iau(icuiuis.elij loeo. celi<*

giQfo,va)cbitlcgatum > irijcqui/ito c^

pircopo,{icuti valercc donatio,iuxra

dcapuuLiliad/capcobac loan. And»
vbilup.

Ycudidoni&auccmtitulo ,de pcr

fejkoiiqiiaiiictnileccac ins peccoiui?

'ttit, proptec fimomx vitium. c. qota

€letici,c<deiiH[e«tbi Abb.ieod.iicii];

dciurepacroR.

Tcrtia concluno . lus patronacus

com vniuerritacc booorum traHc in

aiios,ettam abique cpiTcopi autbori-»

leceefc pTobet:CexC2iiid*ce|v»siun

Ailua],8& ia-cepit. e» licemi ctfdenif

titid.d0iBC^acronac& coiniiitiiitcec

Doclorcs,vtpcr Gomef.i.tom.v.Tria.

fcfoiut.cap.j.nomcr.zj. in princip.

Vndc ,{i alicui vcndatur vamctlitae

eliqua ,craiificcum .illaiospicronarv

cits adhxcens vnioeifitati, tc inba»o
disate vcndica communem Yenccnw.

ciam tradit,S: aducr^is paucos quo{
danidcfcnuic Couarru. lib.i*variar.

ccColuuon..Ciipicul.i8.imm»S. Q^od

illud,nnmec^.poftioanJlBd.ftii cm
ptcullw«niie,eodemitcoUib.6. vcprot»

cedac ,duinmod6 in ipfa yendicictne

vniucrIitatis,non cxprimacur ius pa»
cronaius , nam, fi dc iurc patronatus

nominacim dicacuceric vedicio nnl^

|^ius<eipeftmidem c^adiCAbk W
f^non ifi»clafi,in d]^4cap. de ino^
num^icodcm ciciikegiArai|l.de^Gi*

Cadin.in d.rraccat. parc. 9. principalJ

Dumcr.ii.ueriicul.tccri6 limicac , la*

tifsime Roch.de Curcc omoio6 vi*

dcndusm dicc.ccaccac.vecb.iprc , vcl

is,ii quocflii£im habuiCiqosEftieiKatt'

Bnm44<<cum rcqucnctbhquodCabeib

incetiigick dummodb io vendicionc»

9quc principaliccr iuris patroihitus

mcDtio fiac,.(vc quia dicatuc , vcodo
villaoi.icu oupidum, U ius paccoiuu

ius)ind«C6auac.capicuL)^d&.t^Tbi

inbi|DofiEii(»mctcac;Abb. m capic

es.licecis» de iuce pacconac. & alios^

qui in cap.(cqucnci<num.8. loquens
indonationc caftri fcu oppidi, cut

luspaironaius adharcCjtradic
, quod

craurcac cum ilio,ctiamTi dc lurc pa
croneciM^mencio fiac per diftionem,

«aM.paifoiiacus vcro cegij» deioreno
ftcciiuaii,CMiifeuiiC Qom opptdi , feu

Caftri donatione, nifinommacimde
illis dicacur,fccundum Ordin.Jib.a.

ticul.55 §.X4.quod &: Ordinac. anci-

.qua caucum erac , tcadicCabcd. di^,

sapiau].4*jiira>.3^ ifbilegem regiatt

4euure,fccfpnc,a iuris commimisro
gulis ttOMcis in did. capicul. cx U*
ccris,& capitul. cum rcaindiimy de
iur.pacron.

Hiuc etiam cft,quddius pacrona^

Ms.ccaofic tp^o iore in^hfredes quof»

CMiqucin quoscraiic vniucrficasbo»
norum pacroni : vnde , non fufficic,

quodiincfilij patroni, vc illisacqol-

ratur iuspacronacus, iuxtaftntcciam

PanotiQuan.ui did.capicuJ. cuti]

culuui.
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; 'Quint.

culum,nu. 5 .vbi refcrt, idem CcDfifCc

loan. Aodr.in capitul.iofra proximo
illiusucul.incip.cxiniinuacione,Pa-

normK.tnc]uam,cradccis, quod filiu»

qui non hxtcs.non lucccdic in iu

re pacronacus : cradit cciaoi Corfar

Lanibcrtin.tn codcm cract^ic. dc iurc

pacronac.x.par.lib.i.quxfli.t. atcicul. •

j.&c ly.cjuorura fcncentiam, commu
ncm clfcjdixic Couarru.in d.capitul;

I S.uumcr.y.fcd rcquiricur,qu6d fins

haercdcs,& hoc facis eft.fmc fmc con-

fanguiucijfiuc cxtcrni,-vc m clcmcnt.

plurcs,dc lurc pacronat. vbi cradunc

oommunitcr omnespoft glolFam ibi

in vcvb.U*rcdes ,cradunc cciam In-

nocciit.in rubr.excra dc iur. pacron.

numcr.hnai.5£ ibiCardinal. mqu£^
ftion./.&c 8.& communiccr Dodior.

in capitul.i.illius tiiul.vbi Abb. nu-

mcr.t.communcm tcftacur,commu-

ncmctiam conclufioncm,quar, mo«
dicanibabcac dubitacionc,iiixic Ro-
ch(.is m J.vcrb.ipfc , vcl is a quo cau-

fam habuiC,qu.xftion.8.num..i7.Pau.

dc Cicad. in d.par.9«princip. num.x.

ampliat.i.atquc ita conftac , lus pa-

tronacus ccclcfiafticum.hxrciiitariu

cUc^&l lurc hxrcdicario dcfcrri,vc,cf-

fc commancmrcnccntiam poft glof-

famin cap.confidcrandum. itf.qu£*>

ftion.y.ctadunc Rochu? in d. qu<;;ft.

3.Lambctt.in d.i.par.Jib. i. qu^ft.t.

a numcr.i^. & Couarru. in d.libr.t.

capicul.iS.uumcr.^. Qua rationc,ia

co repra:fcncacioni iocum cfl"c,nota'

luncFab. &: Angcl. in §.^;um filius,

infticucdc hxrcdic.qu* abinceft. dc-

fcr.fcquuntur Guliclm. Bcnedid. in

c.Raynutiu$,vcib,& vxorcm ,num.

^ :8.d- tt-ftamcnt. Tiraqucl. dc iurc

primogcnic.qujcftion.io. numcr. 19.

& Couarru. pra<3:ic. quxftion. capic.

SS.colum.pcnulc.vcrficul.icd & in lu

rc pacron.nus.

Adcoaucem ius pacronacus cran-

pArt.§.%. 178

llc in omnes h^rcdcs patrcni ad quos
dcucnithxreJicasillius, vcpatronus

non polsic vnicx illis cancum, ius pa
cronatus afsigftarc , ncc valcaccalis

afsignacio finecpilcopi confcnfu. vC

ccncc Rochusdc Curtc in d.qu;ft.8.

num.i8.vbi fubdit, cpifcopos, dc fa-

cili confcncire,idquc mcric6,ne ho-
mines retrahancur a fundationibus

ccclefiarumrS^ in quaftion.(equcnci
'

agic,an in fidcicommiHarium vni-

ucrfalcm cranfcac iuspatronatus , an

vero rcmancat pcncs ipfum h.iTcdc,

qui rcfticuic iixrcdicatc^dcqua qux*-

ftionc agunc cttam Paul. dc CiCad.

in d.parc.y.ptincipal. qua:ft.^3.num.

^3. Barcol. &: ali) in 1. qui.-i pcriodc,

verficul-reftiDuCa. ft^. ad Scnacufcoi^f*

Trcbcl.Lan^bcrtin.ia d.i.par. qua: -

ftion.i.attic.j.nuincr.i.Couurru, in

d.cap.i8.nuiucr.8: & (jomel. in d.l.

lom.cap S num.2.9. apud quos repc»

ticSjCommuncm opmioncmcfic, no
cranlire in Hdciconimillanuin : Cui
adftipulatui rcccpta conclufio

, quX
habet.in fidcicoiniDillai lum vniucr-

ialcm non crafirc fcudum, vc pcr laf.

in vfib.kudi r.in pi inLip.num.'46."fi-

cut,ncc lura fLpuIchrotuii). d.l.quia

pcrindc,verficul.iefticuta:lcdcontra

communcm,in lurc pacronatus coor

trarium probauic Molin.dc Hifpan,

primogcn. lib.i. c.2.^. qucm tcculir,

bC fequutuscft altcrMolin. dc luft,

tom. i.tracc.2..dilpuc.i88.col.8^o. in

princip.

j. His fic prxia£lis conclufionibus,

vc fciamus,an in propolicis fpecicbu»

de quibus c^'imus
,
compccac lus pa-

tronatus , ucmpc , vbi tcftacor, boni
immobii:arcl>quicccclcfix,ica vc hd
»licnarcncur,quafi,fic pro docc cccU
fia^jca bona dcftinaucric, auc prarditi

rcliquiCjin quo aDdificarctur ecclc(ta«

aucdcniqucinftituit Capellani,vidl

dUm crit,aace omnia, an talibus diC-

Gg 4 poli-
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pcficionibos . epifcopi , feu (lioecefa-

ni conCcDfus accefTcric « oam finc eo
n^Dquam pofle cictti ivs patroiia*-

ttis , conftttt .«X piiofji conclttfione;

<)uanuis ralis conrenfus pofstt , ex
po(\fr.fto intcrucnirc.vt in capicu).

cura,&: capitul.ritggcftunijdc lur.pa-

tton.probac lacc Kocb. in dido cca<

A«t.?erb; pro ee quod dodiflseefiuii'

- coofcnfii^^ttftien* quarta, ex tuV-'

nier«5*

< IcaqucG iufrcnc teftator» in praiP*

dio fiio , aut cx pccunia fua compa-
rando.ecclcfiasn conftrui,cai]UC cbtt'

ilruatuc cpifcopi conteufu incercc-

dence,oa(ccttir ius.paironatOM qtcMt

etiam nafcctur, fi reliqueriteccleliie

bona immobilia ndalrenanda,qujr,

S 1 1 i pro «ioce appUcari,epifcopus c6«
ienciac.

Dcnique,ex infticasione Capellar,

ita demum lus pattondcus ortetar, 0
fiat cum cpifcopi coofcnfusioxcapri

lAani conclufionem: conftat,naaH
quc,has CapcMarum inftiruciones

,

dc qiiibus loquiii.ur ^pofTcficri cum
authoritacc, &: conicnfu Pra;).ui ,6C

Hiie co,vc habeiur apudnos dicchb;

prim.Ordinat.citoi.52,. §. 3 9*ciim ib^

ijuicnti : Tnde»(i quis infticucrit Cn^
^lain, flcc in ca •confcofos epifcoA

princerucncric , ncc illi ,nec(uccef-

ibribuscius ius pacronacus eompc-
ccc, per confcquensnonpoceruat

praefencarc Capcllanum adcelebra9'>

cioncs iniflamni,fie aJiafoleniiia per

/igenda.qwK loflerit tifftiniensiDec «•

4ia habebuncquzcompccuocpacro-
nisidcquibus pcr Roch'in di^. cra-

'^ar.dc lure pacronac. verb. honori-

£cum}& vecb.& vcilc,&cj>cr Paul.dc

Citadinis ioeodem craaar.^. part.

principuirtic. primo,fir qiiarto,|qoaB

cumcDoqoc babcant tltikv admini*
-ftrationcm C.ipcll^ , luxta dcfuncti

infticutioocro. ^^ii'^'^**^'^'^^^^^': •

pecenc , ctim epifcopt confcnfus, SC

authocicas,xali infticatiooi CapoMse
intCfliiectc : Qiiar6ii<,qoifaCWttAib

iiKionemCapeilie,cauc^ prottMitd
debctjvc cpiUopi confenfus lOliincb

n lac ,pro iute f^rooacua aicqM||en*

do ,

'

Vcauccm fciamus,cui,poftip{aiit

ialMtinuurem , hoc ius compecet , ad
diKfspofteriQref coBcliifioncsMiif*

tfeiKhim crit , nam,c&m in iUirpro*
ponatur, ius hoc , in omncs hzrcdcs
cranlicc cum ip(a h^redicacc^ncc pof
fcpacronum , vni cx illispc^lcgarc,

nccjn quemlibcc alium,donacionisa
aos legati .titalo cfaosferse ,'ib^oo
Pr^laci cdrenfu,videcar feqili, qodd(
infticQcorc Capellss morcuo^Mlioi
h^redcs habebunt ios patrooacus in

Capclla ,etn vnitancum cxillis,

fQCCcfloribus cius « admmiftrationo
GapdliTideftinAus maodaoeric ; qui,

«c « Capell; adniniftratoreai « ica

tc patronum,tafolidum eflc , voluic,

(prouc voIuilic,Qcn dubic c6ijcicuc)

cpifcopi confcnfus rcquiiedus ad id

crit,iuxca cradicain pi^oi^is cociu"

iiooibus.

^ ' Sod in propofica fpecic , ma^is di» -

ccirIm» vidctQir^06d,vbi prina iat
pacronacus creatoito £uic,incercedeii-

tfc,vidclicet,epifcopi confcnfu in in-

fticucionc,non (ic icerum necclfarius

ciufdcm confcnfus adminiftracori,

ndhfec^i^foHei coa^pcuc ius pacrc^

MCtts,ex^)ofis hcreowi infticsco-

, •sistduc, quiaepifcoput infticaciooi

confenciens , vidcacur • etiaoitacitc

confentirc pro lure patronatus,in ad
minlftracorcni ilJacontcntum, & vo
catum, (iueeciam

, quia ius pacrooa-
cnfrtcanfeatcom spu adoiioiftratio-

sie,Telftticum ipia vnitterfiiate,caa

adhflwec ^ aoxta paftcemam concls»
fioaem*
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T E RTI I E J
VLTIMI

SVMMARiA.

15 RiffonJetMr td afia funimtnta aidn^
, ' fto InnocMttllcfiu ad d.c .fiHus nofltr^

concluditur, vaUre Ugatumni tccUJiaili'

C£,quafjcru nonfit,

16 iioMus a/ugnatur inulhSatMi »c, jtffif

1 KLicn^rtUegatumiCCcltJUffiHfU

cauf£ reliiiumvitlet.

^ Z Tf<xdtcur,aliea£ rei legutMm,etiam quam te

• ^tor fuam ejfe ,
ignoranter exiilimauerit^

- Hcttp^tjiupi^Cituf^trcliStumtdcn,

} Expenditw retth, ob fum raiut l^atU rH
^ jlinw iffi»raiiur^iccUjuB,& pl^ caufa .

reliSum,

4 Legutum atien^e rei ignoranter^reltiium tc^

cleft£^& contundis perfoniSffala, tam Cd"

' nonico quam ciuili iurt,
^

\ Legatum alienx rtt bmim pauperi ignorm

.: iir nrfifiam, m, 4*qimda fatut %ftfis .

' CdufcrtViMul •

Ltgatunt ahena reiignoraHter,rttilhim pjjl

cafftt.ralcc.ctijm vbi bires inilitutus t^a

tcri couuthlus ejl: (\^id tn eudem fptcttf

de legato coniuacl£ perfonx reli^ti

7 Traditur cemmtmts tntelle^s capitut. fi'
'

tiusnoiltr^dtteilmtm-ficMidimqntmMis

etuUt d* Itgm rn tdmM , htn camof
corrtSum dicitur.

S Cwfutatur pradiHus intitle(lHs.^& defendi

tur legjtum de aliena re relidum^tiufdf ror

tio,fecundumvtrumqutius.

2 XradituraliuscommtlmtlltSiiHimtcM

'.. i,c.fiks uoHtf^amjtmdmmn^iUm*

10 tLtfUitur dJbuttttSm^&frtbatar , foitrt

legatum de re eccltfi^^fmt nttlfitficrdttf

dc re di.'tjli,& de re minoris. nu. 1 1.

11 /ifu^tiutur dtfferentix raiio intcr Ugjtum
* reieccieju.&rtiprincipiSyVtlUudvaluit^

boc nott,& intelligitur. l. afnilaUmmm

§. conliat ff.dtteg,iam.l\,
•

^4. Traditwr , qnamdit valeat legjtum de rt

.frnctfii r^iStum^ timiumait «Kt, i.

^cmtRftt,^

9. TERTIVS ET
YLTIMVS. .

De UgAto rei aliena, ecclejtee

relich.

reUfiftitoris, coclc<^

ria:rclifto , tam pu-

-^EXS^i*^^^ rc ,
quam (ub or^cre,

'i^iSZr^Jth^E cip quo in §.pixcc-

dencc, otFcrc redirccpcauQdckgaco

£k piae relido « pro ampli^irrolrnilti^

Iforum vcrborum rcxc boitt^rum qutd

cptjuerit^ qax vcrba , non (olum pro-

pti.i, fcd alicna bona comprclun-

dunc,v(>vx quodopcaucnc liloiu,
^ oC

^ reliifi%4iere. leftator . N^cc .in boc/
quod Jttmerad potciftat^ Alieoa bo-

aa legandi, fpeeialius vHafauorc ec

clcfix,aut pi2caufx,vcrfatur,cum tc,

priuatz pctfon^, alicna rcsrclinqui,

pofsic,& valcac lcgacum,r( rci ica ie'

gacjecooinoercium habeamus* ?t.cft

tex«iii hac maceria capicalis , in 1.^
alicnana reni, alusscum rcmalicni^

infr.de legac. $. non fojtim , inftjcuc.

2.eodcm Citul.cum alijs, qucdrci aiico

nxlcgacum in hocvalcc: vc lu:res a

dominorcdimac, & legacario prx-

ftet,auc Ulo vendere fiolente>aut tS,

nifi immodico prctiOsVoieoctfyreiJ^

gacx »ftlmacionem legacariofolnac

3.$.nen foluoi.l.|iOD dobiom , in fin.

ff.de
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r-i LA.QdeSacr0f4ttti.BtcU/,

#.cle1eg; l.fi^miis. $;in pecutiia» faftis,quan voluntatis conieaura Cit

Verncqui confitctur.fF.de Icg.t. I.qul

concubiiiam.§ hn. luncta glofl. fiuaU

ibi.ff.dc lcg.^.lpcciahcas vcr6,li qua

in hoc c[l,pro ccclciia , feu piacaufi»

ifkcocoolidccftri poteft^addi ie^ce
(lacor aiienaieoi ignotanccrlcgcc»

fuani,fciliccc,cxiftimans,valcac lega

tum , vt in bac fpccic valct, quanUo
coniundis pctConis tclidlum cxcaC

d.l.cum alic;nam.z..refpon.

Cuius cexcargumencoiin piz cau-

t^iCtis idem tradiderunt Atexan.

ic Do£Vor.ibt, latc Roman. in repec.

Auchcnt fimiiiccr,in fccund. fpeciali

pia: caur.c,incer vlcim.volunr.itif.ad

Icg.Falcid.Bald.hicin rcpec. colum.

14. qujtft.A. pio ractonelubiungcns,

quia relidum piaecaufar, cenfecur re

liQlum Deo, qui eft Pater nofter , v€

in cracionc Domioica , & Ecclenx

»

qua: cft maccr noftra, vt in c.qui ab-

ftulcric.u.quxft.i. cradit Tiraqueli.

dc pia cauf. ^riuilcg. fexagcfimo fex*

cOvTbilioceciam cooiproE>ac argu*

Incnco itbetcacis , qux ierao alicno

ignoranccrcelida valct,iuxta rcnce-

ciam gtofr.magn9,&: Barc. in d.l.ciim

alicnam,pcr l.quidam. § {iquisfirm

if.adbcn^C4>rconfai.TtcbclI.5<: l.Pau

iMdKpiMMItt^ libert. por:«

ae libwcttce ad piascaufaalsrp^

^i^o&otcs argumencantur ^Baft.in U
^roxime,in hn. ff.dc liis quac in tcfta;

tT>cnc.dclcnr.& in l.fi vn(is,nuirrcr.2.,

intr.dc ccftamenc.vbi ial. nu.<i. aiio$
' <ffcfert,idem laf.ia I.fi fiinduui fub co
'4liciQiie.§.Scliicum. iF. de leg.i; Dcc»
In Lciipcacorias.in fia. infta de tcfta*"

^encmilit. Hjtc denique fcntencia.

compicbatur ex eajquam plurimi cc

ruerunc iclaci a Tiraqucl. in l.fi vn-

quAn),vcrb.iibcrtis,num.8t.infra de

feuociiid.dooationib.ceooerunr, in^

quam, Icgis illius dccifioncm locum
40011 habefo^ili49Bacaonibus ccoleiiie

pro ccclcfia
, vc, ntmpe.ctfidonator

dcfulccptis poftca libcris cogitaflcc«

illtsnihilominus io redooaca eccle-

fiamacpiamcaotam dotiacariaprdS

Cttlillec : jquae^ vplunuas.coiiicftura

planiiit^iii ifto cafu proccditlproptc.

reaqu6d,pro connida pcrfonafcri|^

tam eam habcmus in d.l. cuni aiicn^

a.rclpon.crga quam non maior afto*

jHionis xatio, ac voluocacii cobicda*

ra indc deduda , confideran poccft»'

quam erga piam caufamiCui.ceftacor

legauit ,
fiquidcm hic animxfauor^

& vcilicas vcrcicut,qu2cua^isrclNis

anccponcndi cft.

Vndcprobanda cftfcntcntia ifta|^

' lfucecdcfia,tanquam coniuodapec*
fona^cifcacur, quia mater noftrae^
d.cap.qui abftuicricia. qii«ft.£. fiue,

alia fimilis,autctiam maioris aftc-.

^ionis, vc ica alicnx rci lcgacum illt

rcli^um fcmpct valeat,quanuis fua

eflecxiftimans legaucric ccftacor, cX

d.|.e6malieiiam.a. refponf.£c ulaC
ibi numiii.rccutus Abt?. in cap. cum
cfles,num.io.& in c.fiIiusootter,ntt*

6. de ceftamcnc. contrariam fcntea-

tiamprobet,quoniara, inquiunc, iu$

ciuiic coniundas pcrtonas raiionc

fanguinis inielligic , ecckfiaauccnu
fj incu matcc eft . Qua: (^nd ratio, a
huiuni litcr^cocciccm cr2fgcedi'ad

licerct.hcc dcmuir cuincerct , lcea-

tum alicnx rci ignoraiiccr , ccckliJ: •

tcliiflum,cx cipjtc coniundivpcrlo-

112 ncn valcrc, cxtcriim lex viccrius

proccfsic,6e addidit, w/ M/r perfiiue

datumfit.cui le^uturus cftt^utmfifiiftt^ «•

/(ViMmr(rmt/s(;.d.l.CUmalicnam,in finl .

atquc ici ck hocc.ipicc, quando jirc-

r.v adlia:rcrc c>^gcrcmur , ad alicnx

rci lcgacum ignotaaccr relKtum,cc-
'Clefia,ac pia caah admitti « debcret.
Quanco magit,qo6dperfonacc(U-
cori {angttinc cooiunfta^noo aliara-

tione
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poee admitticur adlegatumin pra:^

i^iGti fpccic,quam proptcr maiorcm
crga cam tcftatoris aftcdtioncm , ex

iprofangumts ncxucollc^lamj prop'.

ter quam maiorcm teftatoris aftc-

^ioncm,cxiflimatum c(l, qu6d , ctfi

aiicnam rem cn'c,fciuinrct, nihilomi*

nus eam lcgauiHbt, qujr cfl ratio d.1»

cumalienam in i.rcfpon. Vndecom
munitcr tradicur,vt,quod ibi dicitur

inconiundapctfonarationc fangui^

ois, procedat cciam in valdc amico,

proptcr candcm maioris afFediionis

crgaillum , racioncm, vc cenucrunc

Paul.FulgoC.A]cx.& laf.numcr.y. in

d.l.cum alienam , laf.in i.fircsobli-

gaca,num.8.f7.dc lcg.t. Gom. z.tom.

cap.Hual.num.i^.Tiraqucl. d. priui^

]cg.6^.in fin.vbi.lioc eciam amici ar*

^umcnco prxdidamfcnc.ntidinpia

caufa con^cmac ,& mcricoquidcmi
quxcnim maior aiFc£tiocrgaamicu

qucmuis, quam crga animam ipfamj

ad quam tendic pij rclicli emolume-
tum.confidcrari potcft f

Qua ratione,pra:dida fenccntia

,

Dontantum frcundum iusciuile,fed

cciam fccundum canonicum ptcba-

daeft.contra l^ald. in pr^rfcnti did.

colum.i4.qua;n:.2..vbi fcri[>iit, quod,

licec dc lureciuili valcat reliclumcc

clcfijEjde rc alicna ignoranccr, veluci

coniuntJ:^ perfonar rclidunii pcr d.l.

cum alienam,in i. rcfponf. fccus ta<>

mcn flt dc iurc canonico,quo,in hac

partc lus ciuilecorrcv^um cQ'c,puca*

uit,pcr tcxt.in cap.filius noftcr , cx-

tra dc tcftamcnt, qucm fic inccJJigic;

qucm tamcn mcclicdum tcx. liic no
probac.in qno nulia fcicnci;r, ignora

cia:ue diftindio dz circa aliei.a:rci

lcgacun»,vc in vna (pecic valcrc,pro-

bctur , in altera n6,ncc li coniunOis

pcrfonis rclmquat(ir,undc diuinaco-

rie eum Eald.intcllcxic , ncc camcn
vCfexum YCiius (iCyVtroquc iure

quc valere lcgatum alicnKrei igno*
rantcr relidum

, quando tali }>cifo-

n<c* relidumcxtac,cui , vcrifimiie lit,

tcftacorcm lcgacurum fuille,ctiam(i,

alienam rcm cllc, (ciuiircc , alu qum
diccrc trogcrcmur, tcmcrt 6l hu cn-
{ulto.in haclpccic

, pro Icgatatio te-

ftatoripropinquo,iurcciuili vclunta
tis coniciluraminuuftdm tuifie.aut,

fi lutc ido Icgitime fumptain,& iiuiu

ftam dicimus, fatcri cogcmur , iuni
ac lcgitimam dcfund^i voiuncatcm,
iure canonico no frtuari,quod vcru-

quc,abrurdum cftmcc ctciicdum cft,

fummu Pontificcrt),hGc vltimum dc
crcuiirc in d.cap.filiusnoftcr ,cum iu
ris cimlis corrcdionc in hac partc.

'

Muicoque minus prob.ini.jus cft iHo-
rum intclledus

,
qui noii rantutn in

vna hac parce cum bjl. lcd n\ vi.iuc-r

fum , lus ciuile dc alienv' tciicgato,

corrcccum clK', volunt,pci d.^.n.ius

nofter,qucm inccllectum fwcjuur.cur,

plurcs,dc quo, & alijs ad illui)) tcxr.

Ipcdaniibus ftadm lubijcicmus.

Nunc vcrohabicapro vcra,ac coa
ftanci prardi^ca (cntciuia,dc validita

cc lcgacialicn.c rci pixcau(.rcIi£li,8C

fi .cftator,fuam cflc,crcdidiftct,ii,fcr-

tur eji caplane, qu6d, fi quispjupcri
cxtranco rcm alicnam ignorantcr ic

gauerit pictacis incuitu,valcbit icga-
tuin: txtranco,dixi,quoniam in pio-
pinquo.ccia m C diucs fit,nuila dubi^
cacio cft,valcrc iegacum alicnit rci

ignoranccr rc'ictum, cx capitc proxi
micatis c.irnjiis d.l.curn alien.im m
i.rclpon.idcirco in cxtranco &: pau-
pccs calum propi lui, inquo.tanqua
pi.T cauf rclicium , valcbii in piqdi*
cta fj)ecic , quia pia caula in propofi-
to,ctiam dc pauj crc vno cciro & dc
tcrminatoiiHclIigiturjVt tudidimus
fnpra J.par.§. dcpauptnbus. Addidi
vcio.pietatis intuitu Icgacum rclin-

qui,dcbcrG: Nam > fi carnalipocius

quam
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Ui.CdeSacro/antl.Bcclif.

qoam rpicitaU affcaa in paupefis lc- uorcm,& vtiliratc, qu? cdaif rcbas,

gatamiiiOtuscft|[cftator .pium qui-

dcm lcgaium dicam.fii: ita iudicabo,

quoad ca tamen, quar priuilcgij cau-

fa.pia caui.tnbuuncur; quoad cavc-

To quq pixcaur.cooipetuncc^Gooie*

Aurata dcfuncti voluntace , proptcr

fpecialemqBandatcftancis atfcctio-

i»cm,vtcft pi<j'fcnscafus ,talelcgatu,

vtpiumnon ccnrcbitur : quomodo

cnini,maior ilia aiiectio,ac fpcciaiis

voluucacis coniectura , qux anims

caufa contjcituc , c6ijci poccft de co,

qut in lcgando,anim9Cprouiderc. no

iQtendic,rcd homini duntaxat.cui lc

gauitJlgitur in cafu propofito, (i pie-

'. tatisintuitu bomini paupcti alicna

xcs lcgaca iic , fcncnda dt fentcncia,

qiiiin dUcimus:fihominis intuicu,(c-

tundumfcicntiz, & ignoranci; di«

Jlinctionem.dcccrncnda rcs crit

.

6 Adco autem lcgatum alicne rei

igncrantcrrclictum.m pijscaufisfu

ftmctutjVt, ctli harrcs inftitucus ,ic-

ftatori propinquus fic , i quotale le*

gatum praetbiri debcat» illud n ih 1 1o

-

mlnosdebeatunquanuisaliaslcgacu

coniunctar pcrfonq relictum non dc

bcatur.quando ab hqrcdc-jiqiic, vcl

tnagisconmncto tclictumfuic/ic li-

micata dccifionc texc.d.l.ciimalicna

s«refpon.feciin^ll» Rald. ibi num.9

.

rhi ica limitat , & hotandum dioit*

. quod fcquitor Andr.dc Beflct. in no-

flra: leg.rcpct.num. 12.4. & multtiin

notandumdixit,quia,vt in plurimu,

magis conumcti,hqredcs inftituon-

tut,qua:quidem limitatio non pra*

cedet iopia;cauf.legaio,cdm cnini

pro anima relictun^ fit , cuius affc-

ctio,&: amor fupcrat omncs,crcdcn-

dum cft.qiiod &: liberis,&: vxori

rcdibiis inftitutis cam prapofaiflct

«cftacor in rclcg.^ta, vt , ncmpe, & fi

^ %llam,alienam eUc,fciutflet, nihilo^

lainns Jegauiftcc , ptopter animcl^»

Sc hbcris, & vxon , &: prcprm ctiani

Corpcri,finc dubio antcponcnda cft^

. Lc pradida quidem rcrolucio,fiC

- feotentia,tam ciuili quim canonicd

iurc procedit, vt dixi, quare 10 vtrON-

quc roro feruanda crit,cui nou obftac

difiicillimus omnium in hacmatc-
riatcxc.ind.c.films noftcr ,dc ccfta-

nicnc nam, omiiro Bald. incclleccu,

quemfcriprichic,a]ij alios ad illudl

tcx.tradiderunt:fei retulic Ia(bn.d.l.

ciimalienam,nom.io.verficul. in fe-

cunda partc,fcptcm And.de BeHc. in

pra:fcnti,cx num.118. quoru primus

cft,iusciuile,pxr canonicum cOccoc
rcctum,vt,fcilicec,quanoisiureciuiT>

li valeac lcgacum alienae rei A ceftai*,

torefcieotcr relictum, d.l.cum aljo»

nam.§.non foldm inftit.de legat. cvi

alijs,non tamcn valeac lure canoni-

co,cx didt.capitul.filius noftcr. Qui
(anc inccllc&us,videtur,exprcrs^ pro

bartin illo cescibi , er qutdm Uges Peem

fi MdMrmsjrm Ugauerit edwum , ftd quU
lcgt Df/, nonAutem lege hutui fcculivtuimus^

Tjldc itiihi videtur tr,iuj{um ^ &c. qutbus

vctbis appacccclacam 6: exprcllani

afum^Poncifice ibi conftitui dilic-

fentiam incer ciuibom ]egum,ac fa»

crorum canonii tus:& ica hunc intel

Jcctum& fcncentiam prcbauic Ac-
cnrf.in d.l.ciim alienam gloll.i.& gl.

fin.in d.c.filius noflcr,&: ibi Abb. ad

fin.puft variosab co rciatos intcllc-

ilus,bunc fequitur ,& Iniol. ibidem»

Idem Abb.in repetition.capitu«cVm

eflcSsnum.i p.cxcra dc icftamcnt.Ro
m.in.in Authcnr.fimilitcr in dccimo
fpcciali pic oul.intd vitiinas voJu-

catcs,iniia ^d lcg. Falc- Alex. in d.l,

cuin altena,<rbi laf. fibimagts place-

re>fcripfit/cquicuridemlaf«in l^i
fcruas,alias , apud lulianura. §xon^
ftac; mi.4S. ff.d«]eg.i,beircc4apic-

Cenci^
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Quini,

reoci,nu.iii.ante fi.vbi ccflacurihuic

inccilcclui plures Docb.adliacrcrc, fii

cum,dcniquc,c6muncm ciTe , rctcrt

Spiofi^m ^^6c.ccft.gl. 8.priiic.at^fi.

g Sedqniiittis cx iupra tranfcrfipiii

verbis d.capicul.filius QOj(ler«hicrtli*

tellcclus.cxprcfseprobari
, vidcatur,

tamcn,(i nugis ad vimac rationcnx

iuris
,
quamad vcrba acccndamus,

cum futcineri non pofTe
,
comperie-^

fiHiSfq)iein,vciquc,qui fcquuncurma
gis te^t. difficuicace coa^os', nedi''

• . cain'fupcracos, quAm Icgicima iuns

^l^ipnc commotos.m caui luiflcfcn

tcnciam,cxiftimo,quod &: ipfum» cx
eodemilio ccxc. non obfcurc dcpcc*

hcndidir : in quo enim concr^ Oei
legcm ccftator egir^qui t^m alienm
logtmyiiifcun^^nfi/^d^ iure ciui^

|»lflgari,^'crmitcicur? nunquid con-
• tr.i Dji lcgcm quicquam lufsic

,
qui

• iixrcdcm luum , alicaam rcm lulto

prccio cmecc, &: lcgacario di»rc,gra-

li^QiMuc eitts «ftfi9i||i<|n4ngfi'do^

lius iFcndcre, aucomnind nolity.^c

iion, nifi iinaidt,iiico pcetio vehcl

quod fi ta!« prqccptum, in niliilo,

Dci lcgcni otFcn.iir,niUil almd , qua

hoc,ml&ic ceftacor > qu^ rcoa ahcnaoi

• lcgauic : vcl enim b^rcfieiit emere,

ftc lega^aru^ darp debGt» vel doi^a
vendcreno1ente«auc|ion,nifi pee(ca

• • immodico,ven.]erc voIcntCjlIlujs X-

, (limaoc vcnit in lcgato.d. 1. non du-

. bium,in h.tF.dclcgat.3.cum(upraci

Yndc^quodroluicur cx huiufr.

mM f^ifitttiate ; aon foluicux imur
ft^i^ilm iiinalic Scfolennis rcftacd-

jisjVAtuDCas fine cumfq^am iniuria>

ac prr indcfi cale quid cont>ngcrcc
,

ncccoi.ci.) Dci leaem,ncc iniufte a

.kgatano jollcilum cale lcjjatum,

iu.9UHM> Pontifcx.decerncrcc Qua-
,li»P«^tiinelinquicur,noii hap^

«fed^iam longcdiuctfam fuifre

Ipeciem in diC^.capic. filius noft^r»QC

4M^r eum cexckges , quibus res ap

licnalegari . pcrraitcitur ] correfta»
noiicfre.Idcm hauddifficilc cx fine

texc. dcprchcndicur,fi cnim,alicna
res Iegaca,non aliccr

, Icgatario dari
poteft^quim ii k domtno tedimacair,

tcesprefsim legibus ciuilibas: caii-
cuni tepcricur. d.§.aon fo]um,inftic«

de lcgac. J. cum rcruus,alia$ l.^pud
lulianum.§.conftac.tl.dc lcg. i.qua,
quxfoj iniuiUcia legacarius aducrsus
olimrei dominu,re bbfsidcndocom
mictice qttomodd,r«a;lfiMuimioii2ftd
detincc>qai & domioo redepiS,& fibi

dc lcgitima voluncatc dcfundi tradi
ta pofsidcc? ncquc cnim,volcti U cd
fencicnci fic iniuria,ncc>qui rc fcmel
yendidiCfpcrfc^ii c6cra£tu rcuocare,

ishispctSftyiamnriufq) luris tcg.

Vode.cu ecclefi^ res fiiilfet jcgac<i in
fpecie d.c.filmsnbfter,nojia^i|siKm

ccclefia rci domina folcnntcer cdleii

cicntc,&: alicoancc,rcs pocuic ab h^<*

tedc c6parari,& lcgacario dari, fi iu-

ris re^ulis dcalienacione rerumad
cc^leliipercinentiumagencibtts ftS^

dum fic: hoc fi fadum fiiillec in cafu

d.cfilius noftcr, iuft^ lcgatacius pof*

fidcccr,ncCjrcm fibi lcgitimc cradtca,

canqua alicnam rcflitucrc.iubccctur»

Ex quibas necefiTatio fatcri oporceCt

ioge ab hac diuerfam fiiiflefa^ fpe;-
-

cicm lu did* eaplca}. £lius noftcr;

qu6d fi loogi ab bac diueiia /afti

fpecics ibicontigiC,non hanc
,
cuius

^
validicas Sc cffcftus , ciuilibus legi*

busjiurc opcimo com mcndacu r, cqt-

«igtci)Iecex.vcgl.&fupra ^icaci fibi

perfoaferunc. Quoram fan6 («oteor
iia,cx co candem conuincicur: qu6d
fine raiioc cftuuilla eccnim iuris, aujc

^quitatis ratio confidctJn potcft,vf ,

quispolict , rcm (ua, aucccntum au-

reos alicui legare,& hxrcdcm fuu,

aid libicum iuft^ U hpnelbe voloii*

tacis grauare ; pec cameo pofsic i
. cundem graoare » vc exccrcopeca*

niq qoaocjtacc alieoam rem emat;

Hk 9C
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L. I. C deSacroJancl. Ecclef,

ftlegatario pracftct : nihil cnim illa

ratioconcludic.quam Abb. confidc-

rauicind.c.Hlius norter,In fin.quod.

fcilicct , luccuni hoc rci alicn^ lega-

tae^appareac iaiuftuni»cdiD ab hxre*

de inuico ex(orqueaaic,apcr(c no c6

fticodc voIuncace<lefiin^i ; Nam, U
quodlibct legatum, & fidcicommir-

{un\ lcgitima tcftacoris voluntatc rc

liaum,ab hvrcdc inuitocxigi poccft,

ctii voiuocas iila>qua relmquicur,ii&

clara,fe(lcooieAaracafic,ncc camcn

idcotlucruni inde proucnicns,iudica

tur iniuftum , cu a libcra & legitima

toluntatc defundJi proccdat,qua ob-

fcruari.vclic, nolit h^rcs ,iuftum 8C

^quum-cft,atvtriufquc lucis legibus,

& dccrctispafsim<omitteDdaca,quii

bus eci^ haud car6 pracapicur , ceiW

toris folnncacem » & (iapecca ca non

fiCjltcamen pra^fumptiuc coftct.cb-

fcruari dcbcrc. Vkraquam, quod in

propoiito , tcftatotis voluntas claca

cft,G,vidclicct, alicnam rc fcicntle*

gaueric , quidenim clariiis (ignifica*

te,pocoitt cem redimi , Sc redenipcii»

veleittS'cftimationem, fi rcdiroi no-

queat.legatariOjfe vcllc,pra!ftari?Igt-

tur/r iufte voluiCjficertum cft ,quod

voluiCjCur hominis fuprctna volun*

cas carebic eSc6t\x l cu ttthil fic, quod

magiff hominibus debcacur,quam vc

fupr6ra«voIuncacis( polVquam lam

aliud velle oon poflunt ) libcr (ic fty-

ius,8C licitum
,
quod itcrum non rc-

dit,arbitnum:vt ait Imperat.in prar-

fcnti.Ec idcm adhuc dici poccft, ccia

fi ignojancef coniunftf perfonas le-

teetur,vel ali) cali,cui legaturus fuif-

fcr, ctfi rcm alienam ccftacor fcmif-.

fec,nihil cnimcftin cauia ,cur fana,

Icgitima hominis voluntas no va

]cat,o,uamobrem,cu ratiopofl.ukt.ac

aquitas,ici alicna- lcgacu valere^nut

«lafaue iurts , aut rrquicacis racto , illt

'

obftet,nd eftcur,€6ccaDei legeillud .

cflc,dicamus,vc ira non valcat.Vt in*

iuftu,fcd potiuSjfccunduvtriufquc lu

ris.ac a:quicacis racione valcrc,dicc-

dfi eft ideo in moque iudicio,&
incer vcriufque itidicij pecfoaasipro

co fore iudicandum . bx quibus,pr^*

didus intcMc<?lus add.c.filiusnoftcr,

omnino conbndicur.quc comunicer

danari,aficruic Corn. cont.^z. col.i.

voUi.Couar.d.c.filius noftcr , nu. €•

Mancic.de conied.vlcimtf ¥oK libr^.

tit.9 nu.^.ia fin.cametfi illuitt,c6em

cftc,rcfcrac Spinus d.gKS.nu.^^.

Qiiarc,alicer ille tcx.intclligitur,

^ vc.fcilicct , fpcciatim proccdac ciuv

dccifioftn caiu quo loquttur, quando
EcGflefi«Ces,alceri legacur^quafi, lcga

tum de re ecclefiiaftica faAum' n6 Yai

leat,tan^am fadum^dcretcuius c6^
mercium non habeatur: qutm intel^

lccluro cradic gloii'.m c. i\ Epifcopui

ii.q.j.lnnoc.Anton.-Anchai^ Inioh

Aiber. & Canoniftac comtnuniccc ii^

d»c.filiurnofter,cefte lafou. d*t.^ediir

ttlieoamcol.pciittlcnoai. qii6eciaitf

Innocintelleckum .magts comnio*
nitcr rieccpcum teftatur Mantica d.*

cicul.y.num.y.ad mcdium ,commu-
nemcciam cradic Di^iacus a Spino
in d.gloif.o^auaptincip. nu^^n^r.45;

fcquicnr Barcol; in d.l. apudfillfaiii

$.conftat,num.(.no^ Pau4.CaM;
• ind.l.ciimalicnam,vbtc<om'UtfAeiil

fcnccnciam dixic Gorn, qux eciaai

pLicuic Fortuiiio in craft. Jcvlcimo
fin.1ur.illac10n.12 .vbi cam, iti i't vc^

ram'dixic,i)cc canfcn conucnite-di^l^

capicul.filius nofttr-. Quem-iotellC^
Aum ancc omnia pfobal Ittdocelif.

& poftcum rcliqui,-argumcncociu»,

quod habecur in dift. §. conftac , dc
rc Cifarislcgaca : fi eniin,rei Cjcfa-

i c^ lcgacum non .valct, adcd, vt nec
arftimdtio dcbeacar dift ^icooftat,

cur nooi & de Ecclcfije rcbds iik^
tradccur t pr^fetum -i-qo6d oitmk
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Quint,

comparacio.nne magnaciifficulcate»

&fo!cnnicacc cxpcdiri , non poccd,

vc in cicul. cxcradc rcb. cccicfj. a-

licnand. vcl non . & inl.iubcmus

iiu!Ii}infr.hoc cicul. Przccrca , Ci rci

alicn^ !cgatun),qu^ vfuipub!ico in-

fcruic,nullum cft , vc in d. §. condar,

^ in d.§.nonfoIum , idcmdc rcicc-

clcfi^ legaco dicijoporccc, ciimccclc

Ciy rcs.linc communi ncccfsicaci dc-

(linata:,vc in c.vidcnccs.iz. q.i. in c.

racio.dc prarb.Tandcm aic Innoccnc.

qu6d rci cccicdadicx ad laicos nullu

cft com mcrcium , crgo lcgari no po-

lcft,d.§.non folum,vcrficul. fcd fi ca-

iisjd.l.apud lulian.§.conftac. 1. mor-
tuo.§.Labco.ff.dc icg.z.

I
o - ^i^ ob{laucibus,nec com-
munuhxcfcncencia conucnic cum
d.c.filius noftcr , ncc in fc vcram iu-

dioo:<]uoniam, fi rcs ccclcfi; , cx di-

Ais racionibus lcgaci, non podec^ncc

cciamiure ciuili pocuillcc legari,cii

cx rationcs iuris ciuilis (inc,dcccrp-

ta: cx d. §. conft.ic , & d. .§. non folu,

vndc, cum ncgari ncqucar, quin cex.

in d.c.filius noftcr,diuerncacem cotv*

fticuac inccr vcrumqueius,quam cx-

prcdcconfticuic, non poccft intclli.

i;i lo cafu , in quo ^ idcm ius in vcro.

queforo ficconfticucum. Atque ica,

luinc inccllcdum rcijcic Abb. poft

Hoft.in d.c.filius nofter^n.^.quc ccia

cum infra rcfcrcndis, vctum infc no
putac,dummod6 rei lacr^ legacu no
iic cuQccnim,ncc cius aeftiraatio dc-

bcbitur,cum rci facro: nullum fit c6

iiicrcium,vt in rcg. (cmcl Dco dica-

tum,dc ieg.iu.li.6. l.intcr ftipulantc

^.faeia.ft.dc vcrb.oblig.§.i. inftit.dc

j j
iautilib.ftipula. Si vcfto rcsccclclix

nt,ncctamcn facr3,cam poifc lcgiiri,

vcriuscft.fupia diflis non obftantib.

Prini6cniro,licct rcs ccclcfir,n6pof

fmc • abfque magna difficulcacc aiiC'

pari,camcn,non ideo dcfinit, cius rci

lcgatu valcrejcu conftet rcs alicnas
poHc legarijccia fi difficilis ficcarum
c6pafatio,vccxprcfschabccur in d.

§.conftac,6: probacur authoritaccil-
lius fcnccncia:,quar habcc , rci alicnx
Jegacum,qu9 dotalis cft,valcre,ica,vc

ciusxftunacio debcacur,ficuci nocac
Paul.A!ex.Arccin.&: laf. in d §con-
ftaCjBald.Noucl.dc dotc.y.par. priui
Jcg.iz.Bart.in I.docalem.ft.dc milic.

ccftam.contra glofl^.ibijquam rcpro-
baricommuniccr.aft^ciuc Paui.Alcx.
&Iaf.col.pcn.in d.§.conftac,& pluri

bus rclacis Mantica dc coiccc.vlcim.

volunc.lib.p.tuul.?. num.i6. Idc.dc
lcgaco rci.qua; minoris cft , cradicuc

cx confcnfu omnium,ceftc Couarru.
d.c.fidus noftcr,num.5.& camcn con
ftac , harum rerum difficilcm cft^o a-
Jicnacioncm,& non,finccaufa,& ma
gna folennicace expcdiri poilc.igicuc

dc rei ecclefiz legaco idem eric affir-

mandum,quanuis eius alicnacio dif-

ficilis fit, & magaam folennicatcm

defiderer.

11- Nccquicquam in cocrarium mo-
ucc, qudddc rc Cacfaris aliacum eft:

Eccnim, pro diftcrencix racione in-

tcr vcrumque cafum,cogicaba, quod
Iiccc,rcs ccclefix alitnari.ncn folcaC,

camcn ) fi nccefsicacis cafuscueniac,

alienari pcrmitcuntur,vc in Auchcn,
hoc ius porrc^lum.inf.hoc citul. cum
alijs:hunc autcm nccclfitacis ca(uni

cum pariat paupcrcas Sc mopia, non.

alicnum a rationc^ac picratc iudica-

bitur,fi quis (ecum cogitaucric , cc-
clcfix accidcre , polFc , ac proindc,
bac alienationis caufa confideraca,

rem ccclefix* legaucric. Quid cniiu

cccicfia.hunc paupcrcacis concmgibi
Jcm fibi cafum, in fc infpici-, ac aba-
iiquocogitari,dcdignabicut,cumcUi

gaudcat,5^ gloriecur,(e habercfp6su>

qui pauperuPaccr cft,& in fc ipfocxi

mius cxcicic paupercicis pr^dicacor^

Hh t prx-
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L. I. C. dtSacro/ancl. B^clrf*

prxCcrtini,qn6dad Ecclcfia , tanqui

ad pia macicni [pc€tct , fidclium indi

gencii leuaic l.t*aociiniis. i. inf.hoc

ttc. c auiii Ecclcfiahabet ii.qu<;(>.i.

Igicur »qui rcm alicuius ccclcfiatlc-

gauit, quid prQtctiium ,arationc ac

pictaic quidalicnum cogiuuic,auc

fccit,fi, tem ccclcfia: , calu quo ipfa

vcadcre»fiecefia baberec, feniaM fc>«

lennitatc eini*maDdarcc7 quid dedoF

coiis in ecclefiacoDfidecauic, dn pau

percaciscafum,in ca fpcftauit ? quin

pociiiS , vtiliter rcm cccIcfiiE gcisiO

lc, vidcbityr , qui ci , vcndcrc nccoffe

habeci , ccrcum cxhibuitemptocem^

quod^liquando lorercfio, potataijii

LU fi ^quo.ff.de leg.piim. Acque ica»

nihil eft.qucd impugoctiuftam , ra-

tionabilein ,ac piam voluntatcmde

tci ccclcfiae kgato , quanquam hu-

iufccmodi rcs difficuUcr vendi fo*

lcanc «quandoquidem itialicMBle*

gacis,hoc nihil obefle^nftac in d.§i

conibc • Valet igicur. legatum a iuftft

TolttOtacepioccdcns, vndc,(I rcs vcn

daturjipfa pr<i(labitur,lin minus,cius

ardimatio io!uctui,iuxca Cjrceraium

icrumalicnatum legata.

I j Ac yer6, qui re Cxfaiis lcgauic : fi

eitfioft»«it. i Gaeiare redia>i, voloic»

prouc vcllcdcbuic,(ne aiiasturpe vo

Juntate habui(rc,vidcatur)qaid aliud

fibi propofuic,quamcum ,in Pnnci»

pcpaupertatis , ac neccfsicacis casu,

quo,remfuam ,fc dcfiderij fcctc lui,

alienareeogacur ? talem verdcaliinw

io principc qui cogicac,non folu im>
polsibilcm(vc ica dicam cafum , fed

etiam ipfi piincipi ignominiofuni,

' ac vniuerfij" Rcip.infm(tum,(ibi prO'

pofuii,& (peccauit; Vndc, cauquam
lcgacu rei impofsibijis,vel etii, cuius

iittriftifsimus eucocus,valcr6 ndde-
|»uit»vt probac ccx.io d.$.cooftac :od-

cnim ciufde tltrationis.paupcrtas jn

ecc/cfia,acio fnocipc Ijcculaiu Uli

oamque paupcrtas , fledecfti 06 cfti

hnic vecd de4ecori,ac inforcinumih

dtc,qui, cu tecreftrdm ReiB|i*lMBy^

fub ditionc,ac rcgiminc fuo , tcrrc«

ftria ccrrclnbus ncccflana pararc,

ncccfic habcc:quonia (vc aic D.Tho,
dc rcgim.Principis,c.7.)^J«'f/tatlU

gi MCtfirkc^MqMtwSi Hkfmiis, quu Ut
/»,ft^gniinjfiiS «•«foig^ ngtnii^ ttim^
cunia^mJltwmmS nrS 4igtnd4ru,& fi^§k
iu^orfutur^ ncctftitatif: VndcThcodorlW
cus Rcxapud Cafsiodorulib.i.varia.

indigentiAj inquic, iu^efugimui^u^ fuddn

cxct^uSidu ftrntcioj4 rts tfi , in imptr4»tt t$*

miMi: 0C quidii ptriculofum, dtaic^.^it

tadtS^xpMfer.DcmqaeJU m ftcg^
buscecrscdiuiciasfacra pagina come
dat,aicenim Dominus Salomooi(vc

habctur Reg. 5.0. 3.; Srrl & b^c .qiutnom

lfofiul4ftifdedi tibitdiuutasjctlictt^& gUriif

9t ntmftttntfimilH tui inRtgibuStCunSisfit

tniitim:icto»hb».c,to,m4p^flmattB

tiigtBmithmtitfiftr ttnmRtitittmib*

mtyi^^fipUnti4'.f^cc obftatillud Dcu«
tcr.c 17. cS Rtx futritconnitutuSj non muf

tiplicdbit ftbi etjtws
,
neque bahebit argenti &

auri immcvfj pondera: quonia cx D.Tho.
vbi lup.rclpondccur

, argcnti &i auti

immeofa poodeta probiberiiadofte^

tadoaenh nonqu^-adfubueotiofiem

R cgni,nccc(rar ia (unt, CC pic4ltbecatc

illic immenfus chcfaurus,qoi vix co*
grcgari poccft ,finc auaritia , & ab(-

qucmaxiroiscxadionibus , non au-

tem,iuftus cbe(aurus,huoc cniin ac-

quirere, Rcgi eft neceiraiittm^.vfr fti
pubiicam po(sit coeri: cui.a0one«
nit,quQd dc Ncrone rcfercCotnnKoi
Tacicus Iib.jdecimoccrtioannaliumi •

crcbris.fcilicet , populi flagitationi-

busimmodcftiam publicanocuinar-

goontis,dubttaffe^Neroi j 6, an,cunda
veftigalia omittimberetjidque pol'''

cberrrmu donu gflperi mortaliudal»
rcc,fed impetu cius> muicupriilLslau*

dacaimgouudiae aoimisaccinuiire

Scnato*
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Qfjm.

^dtflolucionc Impcrijdo-

(fi &oAus,ouibus, RcrpublleA

r?)«ilMmMMntur. Quos,
,

raflcCiCofccuare Rcx Pcolc-

mqus^vcauchoccd Ariftcas in hifco-

ria
,
intcrrogauic vnu cx lepcuaginca

inicrprctibus,c]ua racionc,ciiucspcr-

xuancrc poilct, ijui rcfpondic,£i nibUf

futtrRfffudigniutm , &per tumm§gtrit,

ro ,8c opibus munici pro amicorunx

rcmuncrationc, dc hoftium rcpulfio-

rc,prxfcriim,quibu$ CatiioJica; fidci

dctcnfiOfSc propagaiio ^ncymbit» ^<

- . .CoikQi^,itA^^^tion^Mom efle

iaftuii^s>.f«if!i»tat£ii) ccclciiaiao

io jtciiicipQ cogaure, U fpcdafc , at«

que ita
,
qui in principc , infcliccm

iftuin & inultis incomcdis obnoxiu

paupcrcatiscaiuiuiibi pcopoiuic ,6C

ipcccauicjccm iUiu&legando,impoiM

bilc,ignomiDi9%Biac tci(U(sii&ttni

ccpit,& Ipe^aait : ac proindc,nimi-

iu,fi fic irracionabilis voluncas, nul-

lupromcrcac cffcctu
, canqua turiofi

ludicaca in d.l.apud lulian. §.c6ftac.

14^. t j( (^ua cacionc illud coUisopco
illii«9J(ttct.limt(atxoae^ qfl64iiief

principis finc lcgacq,ncc tamen ea;,

qux in vfu &: dclicijs principi (unt,
'

fcil potuis ,quaruvlus in vcnUitionc

cftjVtilclcgacuni crit: quod in mcrci

bus , qu(t' pco ccibucis , icu veccigali-

busprincipilotiwpintr, excplibcari

commode poccft,id^u^ & fujpiHtftqijl

ratio,afcnluconcrario probnc mani-

fcftc,&r probatclarc lurilco in cxeni

.phsaddjciis,qua' dcciiioncipiamde

clararc ioknc.in d.§.conftac,ibi,./i w-

,r« &i/u/}MiMl ifortas.quifurt Auga£ti,velfun

jimM^'**» Prineipidihti^dtfir-

ttkjiligtmrit^tic, Vc fic , dum in hiMli-

bas,qux suc mvfu 6: .-ifTc^lionc prin

xtpis»dQ&uiWfi»AA.»lijs, ccHaatc^.rGis

JiceCjfupra dicfa racione 1 c5traiiuni

planefentiac Vlpianus.

j ,^
Exhisqii«diximus,foluQntorrc«

diFficulcates,quas fupra,ex lii-

noce. pro ipfius & aliorum fenteacia
rcculimus: quanqua cnim, rcsecclc- -

1

fix communibus ncccfsjcatibus infcr

ttianc , huic camcn vlui.in pcopofico,

ceftatorisvoluBastmpcdimeiico ni
.

cft:quiniiiia,in eo res eccle(i«,coiii*

inanibus neccfsiutibns maximeiii^.
lermaotjfidiftrahancur, caru pre-

tiura ,'capciuis& paitpcribus Chnfti
•rogctur,vc in d.l.fancimus,infr.hoc

tatul. & m d.caucum ccclcfia babcc,

iA.qQBftioo.»xaia alijs,' eedeoiquc,

«X niiiltisrarpe cauiis , taUum>Tecaai:

aiicnacio;ecclHigifji|ieHwr,-vccxpe^
licncia conftac.

' Dcindc ad aliud rcfpodecucjquod

ccclcfiafticacum rcruui comccciuroy

nebisincecdictain eft« fi facts fint.d»'

regaJtfemel Deo dicatom , feguL
iur.in tf.§.nullius,cum {«{equencin-

ftic.de recum diuifion.cum aiijs:noa

Tcro.fi facra; non func(de quibus nos

loquimur)cunccnimfiniiticcr , &: in .

cadcm farina, qua polsidcncur ab cc-

€lefift,poftunc i nobis pofsideri,ftdi«

ftraiuuitur legicimc.
• Exquibus,petciperen6potui,cnr^

rci ad ccclcfiam pcrcincntis lcgacu

valcrc,nondcbcac, ncucalcerius cu-

iuslibcc»lxculacis dominij:vndc,neo

ad d.c> filius nofter ,'ncc in fe verain

caro poto fencentiam,qa$, rei cccle-

liarlegatam non valcre^coCcndic.cd-

traquam,vlcraHofticn.& Abb.ancea

cicacos.ccncc idcm Abb.in rcpctit. c,

ciim ell'cs,num i8.de tcftamcn.Paul.

Arscin.Alcxand.&: lafon. num. 44..

in d.§.coi»ftac,& BartoKibi, a Lcgi-

ftisiiiidemreprobari, tfaditid£ l«C
in d.I.cum alicnam,numcr.ti.Cora>

d.confll.^z.col.i.volum.r. Curclun,

conf.Jo.coi*ar.&priorcin opinionem

Hh 5 com-
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comrooncra fc non putare refragi- m rci^equoctiam .dobitiria aiHil

teCotn.iii d.l.G&iii aiieii^»<jiZitCo

uar.in d.c.filius Doftet,nu.5. mfi.a<l-

Uersus eam,opciaium dicens text. ia.

C.fi Epifcopus.ii.q.y.

Vnde his omifsis.cum Baldi intcl

lcilujhic alsignacojqucmfuprarcfcl

limus,& alijs,quos congetunt laC-in

(Li.citm alicnam,AbUin 4.cap.fii2us

Bofter,& ibi Couarru^ Jknaoi.5.4;uni

ioqniBntib.Mancica^de ccnic^ur. vl'

limjr.voluncat.lib.^.titu.io.num.y.

Didacusa Spinod gloiT. odauaprm
cip.nurai^4j.Pro veco4llius ccx.inceL

IpCkn cxiftimo,Ot&aaiGccgor.cni«f'

ille eft*ioeonon damoalle cioiles te

gcs defcialicnac lcgaco, quomod6 e*

nimfanccus Doiflor, Pontifcx Max»
leges Juftas , llnc cuiarquam iniuria

latas> vciniuftas damnarcc?qu6d

Don (iamnauic,afHcmadumctic,ncc

hocctocr^ quidcm » nullam ibidcm:

conftiniifl*e^ffecentiara, circa aliet

ti% rci lcgaca,incer msciuile,8£ eccle

iiafticum,(cd,difterenriam,quam c6

ftiiuicin cafu dc quo ibi,clle inter

ius fori,ac lus poli, vc,ncuipe«dclacu

ad ic caTum.fecund&m ius polidctcr

minaret. diuetfam,(ecQnd&m iusfo*

ti, deierminationcm cxigentem^lr

autemcafus euenir , cura ccftatora-

Jicnam rcm lcgauic , (iuc ,quam ipfc

pofsidcbac , fiuc quam alius, non ca-

mcQ vcius ici doniinus «polsidcrcc,

qaam rem h ; res , defuncci filius , ex

. prgdicco]cgacicitulotradidic:fuerac

autem in eafu illo»res , ecclefia' lega-

ta,& rcs lcgata,a1teriiisccclcfic eiac,

Vt conftac cx ccxc. qua hiCti Ipccic

propciica.fccunduQi icgcs ia:culi , id

cft,fccundum legcs ad exceriusittdi«

cium peEciuentes,nuIlum hascedi fu-

percrat rem^dium , quo rcm rcpc ce -

re poflcc, vccam vero domin-) rcddc

rcr,h;vrcdi,dixi, quiacius in lilo ccx.

ptoponuur querimonia^ ni.n,domi«

17

elIepotetat,quin,rcm fuam,qttailliil

alium non tranftulcraca quocunqno

poftcftbre vcndicarc ,
poilcc : haircdi

ver6 ,
qui ibi coramfummo Poncifi*

ce conqueftus fucrat, nuUum ad hoc

iurisauxilium competebat, quippc

qui^alicnc rei lcgatom valoic, vado^

fcm^cuius ille, dominus iion erac,Iep>

gicimo Itgati citulo ab alio polTcfsa

repecerc.non potcfat,&: hoc quidciu

fccundum ius fori.quo nuHa compc«
cebac accio hdrrcdi.quacxpcricipof*

(cc adrem rcpecendi, qnam cx prc«
dido Icgaticiculo tcadidetat. Cete<*

tilm ficcundiim lcgem Dc
i , id cft«(a.

cundiim ius poli, rcs ha^redi reddco-

daerat, vt vcro domino rcfticucrec^

cuius hoc incererac, fiuc pro exonera
tionc confcienti^ dcfun^i,!! illc poC
(cSot tti £uerac:ad h«cedS • namque^
pectittet,dcfundi confcientiam cxo«

nctarc , ac pco co. fatisfaccre ia hlt

qua; adfaluccro anim.Tfped:ant, cap.

final.dcfcpult.c.a nobis z. de (encen.

excommunic.cext.opcim.in c.inlico

tis,in Hn.de rapcotib.& ibi Abh. ott.

4.Abb.in ctmo. 8.de prfCcriptlofl.

fiue pro femccipfo cxonerimdo »fi tt

rem apoircirore non domiooeme*
rac,quod,probabi]iuspu[oadcafura,

de qjo ibi:qucm lic cucnifrc, tcor, in

cerminis d.c.hiius nofter.

Reftac modd,vt iocclIeftam,qu^

in (c verum probamus , non diaioa*

corium, fcd licetx cexc. conformeitt

clle ,ofLcndamus: In primis igicur^

alicr.am rcm ibi fuillc lcg.icain, tcxt.

iplc dicicrcam vcr6,hoc lcgati ticulo

lcgacario fuiiVe cradicam,cx(cciecexa

manifefte Jeprehendtcur, vbi afum*
mo Poncificc fic racncio lcgum Grca
li» qiiibus valcoc alienxfei legaca,

quah , hoc lcgum fundamcnto pari

aducrfa nitcrccur pro rci fibi lcga-

tx , Ac cradic^ ccceuci onc : prxccrca,

cx
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tcxt.rcm iraditam fuillc , proba-

tur, aic enim, ralde mibi fidetur iniuflum,

n r€t tihs ItgM^e , qua euufdam tcctejU e^

fuUkmar , k t$ tmmfitr , qui Mlictia re^i'

fMNL,if^|K. D«nkiiie,rem itaie-

gicaJHiaac traditam ,non iuifle re*

dcmptam pcrh^rcdcm a vcro illms

domino ,in cafuillius tcxt. mdubi-

tauccc cx co condat: quomod6 cnim

iniufte cenerecnr , quod ,iufto cicn^

lo pcitsedence» a Tero doaiine»Qb^

ODeretuc l aut qtiomod6 , vc alicnft

fcfticai > iol>erencur , qu^ ex domi*

ni alicnatione ritc fafta pofsidcrcnw

Uii ? Apparct crgo , prardiitum m-
tcllcccuaijin (c cifcvcrum ,ac licc-

ra; cexc comieiiiteafecund&m qncin
' faDftut Doctor , ac Poncife» Mtt»

wsu ia' CQini mdc Icx Dci crar >

banc Dei }egeift-'Qffeprofcrcns, deci*

dirfecUBddm eamj^vc res hqredi rcd

derccur ^ cui fecundum legcs fxculi

Duiiaad id aftio competebat., prae*

dictatlegesf^culi , quod attiacc «4
«alidnateni legati de aliena re reli*

^i non damnaos»ied,magis illariiat

pofica ftabilitatc.rcm rcdpere inbens

in cafii dc quo ibi.

Acquc his abfoluca mancc quxdio
dealien^ rei icgaco, ccclcfix , ac pix

caBCfeUdo,com nooo incelleftu dif

ficilis texc. in dift. capitol* filins no-
ftcr,qui loquicur de legato ecclefix <

Cxccra qux ad alicnx rei Icgata pcr

tmcnt,hic infcrcrc non curamus, nc,

a propolico noftro alicna agcrc , vi.

deamur,8c quiamateriahsc, ampia

cft ,
quz peculiarem exigic tractatu»

quem,fi,quc iam fcripfimus,.erudico

^.ectori pIacere,noiicrimus,non mui
topoft bac prxlo committcmus, ad-

tuuantcDco,rincquonihiIpoirumuSy

Dihtl(cimus,nihil fumus.

1S4

SEXTA ETVLTl-
U A P A R S

* •

Pro ccliquis ccxc* verbjs«

i)e ttHandi arhitrio,

/ v; . Jaidj^excxPaRis

•5VMMARIA;

I C ^flicMtur verba textJ.t,C,de Sacro»

•^fuABecief.-ic non finc cada iu^
'

" dicia eius,& kfiptrjtuitattt notd ht. tf•
'

itt^defaiitturCenfiattLlmp.

ExpUcanturverba.d.l.i.ni\n\ cnim cft,

quod magis hominibus dcbeatur,

&tatt in illis Imp,b](ptrbolieefuerit lo^uu

fNi> dtfputatur,

Hjferltote qmdftf i (f^an ^n/ HWtHfjt^
ddc^ Moum incmrrdt i &, quMuut wtiu
liceati

Vltima voluntas vfque ad fupremUvitje exi»

tum reuo. dbilis cf},& nccpaclo, nec^ipu-

latione, eius rcuocMid^ facultjs auferri po

teil,nec principitfrdjentiai &fM iuramea

toidpojsit i

^.BtefHcau^ Imftr,whd ind» h l* poft*

. quam iam aliud vc ile no pouunt,

cOHtrd fmtdiffcuiidi otijiUw , &f<4»
uitur . .

^ TruAitur^quid [ignijicttverhum ftylus,

& quo feufu , vcrhum boc,&verbum^

' arbitrium, accipiantur k Cva/lMtna, ie

diSXi,

7 K«r6«m, arbitrium,ns^/4rjrerpro libei-.

• ro arbttrio accipitur, prcterquam in teftdn

viemis & quid in botujidei iudicijs i

S Iiuelii^iiur l.itt ferfotua». ^eaeraliter,

14 ff de reg.iur.

'9 Afsigndtur rdtio^ ob qudm fff hiid.fiiii fai*

dicipjttrkMm,axbiuium,c}m dd i«-
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LA,CJe Sacrofann.BccIef.

ini^aut prccur^tons cius ptrfonam refcr-' fum? & lic,pr.rdi5a vcrba , Aiperflag

. .
CMr, dt boni viriarbitrio dccipiturt intiilt'

l, bsc rtndittojf. de contrtbtnd. empt»

tointtU^iMriJtU ttgt^rtrftcnU Uttupt

Jf* hcM'& trtidit», ffr>Jtw«aiburiu,

ailifmmdoy propttr naturam rei,& qndli"

t0t§m ptrfoa^, dd quam dirigUar ,fro bo»

ni riri atbitrio acctpi.

II Concluditur^rtrbumy arbicrium, pofittt

inJi.d.l.l.dt libtro arbitrio fort dccipittt

dm,^ bt tMdtm fignijicatiomm nrh
koe lurifitmjidtu wJ^iM.

Ik laqlicatur Imptrat.ftnfus in d. t. uqud*

ttnus, dt tcfiantts torititriotdixkffiihd fti-

rm tonrtMt,

§EX T AE ET VLTli
Mi£ PA&TIS

. . Ininum.
• m

DecxplicationeveiborUj text^

»0»fia cafii hdscU tm^ Scq*

Equitar in tcxt. &
tton ftnt cafdtudicia eiuSf

id eftinon finc inaiiia»

& finceffedu} verdm
vcrba hxc.inania flcfi*

nc cflciflu aliquo in

text. eflc , vidcncur , & ita otiofc hic

h. Condancino didacqui cnim planc

dixcrac,qu6d,habcac vnufquifque li-

€ehciain/anQifsuno.caiholico,venc

.tabiliqud Concilio,decedcns, bono«

rucn quod opcaueric,reIinquerc,fatis

dixinc,& fignificaflcjvifus eft,vc non
linccafla iudicia cius

,
qui dc rcbus

iuis ica difpoiuin'et: quidcnim iicea

tia abco prxmilTa ferc ,K ioiporcat,

nifihocquod iudicium teftjncis illa

ycentisjfirmum permancicc» non caT

ac. ociofa in text.videncur; quod.fijiq

JiQmine pnuaco^&.priuacaai rc agcu
tc^vicifieft, vndeeitts difpQficioleai^

Dciiitti inferprccanda cft,vt oulJuver
bum,quaccnus id ficri pofsic,inaiieac

in illaociosu jacflnc effcftualiquid

opcrandijlccunduai vulgares noftro

fum cradicioncs, muicdmagis id in
Pctncipe ,ac Lc^islacorc pixcauca-
4um cric.Ego quidem non percipio,
Conftancinum his vcrbis* quid aiiul
dixiOe,quam quod dixcrac : Nec CaT
jnenidcircd teligiofifsimuslmpeinv
tor, & in Ecclefiam iioguiarilibcra-

Jicace pi:ompcifsimus,qua illi imme-
raconculic donaria,vc dicicucin cap.

fiituram Ecclefiam.i&.qucftiAn>i4ii

pcrfluitacis hoc vitio in pra^fencliukr

canduscric,fed pociiis Iaudadus,quaF
fi,pro validitatc piorum -rclidotum,*

abundantia verborum hic vccrecur,

quia cxpij cocdis abundancia os io*

qucfctur.

% . Aic ddnde, MAtf«Mi^,fMi«w
fftbmiiuhttdthmr ; Doaot, hic in-

telligunCylmpcra^. hic hypctbolice
fuiflc Joquutum

,
qaia magis debe^

cur rciigio crga Dcum. 1. vciuci.ff.de

inftic.& iur. & diligetc Dcum cx co

ta anima,tt cx toia mcotc , & es ce»
to corde, prtmum ti maximnm ma^
datum cfl;,iuxca Euangelicam vcrita
tem.Bartol.vcro hic in rcpct. nu. lo.

exiftimat,lmpcratorcm, non hypcr-
bolice, (cd vere & propcic loquucum

.
£ui(rc,cx co, quia loquicur de rcliAir
pijs,qua; religionem erga Oeiun cfr
ccrnunc,& (ic vcre dicicur,qu6diit»

hil cdquodmagishominijus debea
cur,quam vc talium rclidorum jibcr

fjt ftylus , & licituin aruitrium.Qu»
cxpoiitio Salyc. non piacuit in praer

fencitcol.i.propcerea quod Imperato
ris racio , generalior eft diclo

, qu^
principaliterconccinic fiworefn ce»

ftao*
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ftantlurr, & corum vkimas volunta-

tcs, ncduml ini]uit , in colUgium cttholtcu,

Jed in quamcun^uc perfondm direilAifii idco

cumcocra icliquis Uar. hypcrbohca

hic locutionc clVc,aic. Ego,quidc,pri

m6aclucrto,nonbcncabart. Sc rcli'

quis hic hypcrbolicam iocutioncm

nocari cxcmplo rcligionis crga Dcu:

licnim dixilfcc Impcrac. nihil cflc,

(juod hommcs magis dcbcanc, quam
ruprcmas moriencium voluntatcs cb

fcruarc,cunc hypcrbolc cflTct compa'
racionc icligionis crga Dcum,quam
magisdcbcnc homincs,quam luprc-

mas moricncium voluntatcs obfcr-

uarc,obcdiie cnim.oporccc, Dcoma
gis,quim hominibus:adc6 qu6d,(j m
dcbicam Dco rciigioncm ,pcs cuus,

manustua , oculus cuusfcandalizac

cctccuc oum , hL proijcc abs cc : cxce-

rum,non dixic Impcrac.niW/ ert , quod

mtgii hatninei debcant , fcd , nibil eH^quod

Wdgis bominibus deheutur
,
quam vt fupremc

corum Toluntatif hber jitjlylu$,(r licitumar'

hitrium: bcnc flac auccm
,
qu6d nihil

eft, quod magis ab hominibus dcbca

rur quAm reijgio crga Dcum , & ni-

lul cire
,
quod hommibus magis dc-

bcacur, quam vcfuprcraa: corum vo-

lunuctsliber iic ftyius,& iicicum ar-

birrium.Ex aiio camcn Lmpcrac. clo

cucio,hypcrbolica vidccur,vidciicct,

<)uia ahud c{l,&C func alia,qu9 magis

liominibus dcbcncur ]quam ccftandi

Iiccnciarcuiufmodifunc ca, qu^ iure

nacurxcuiquc compccunc , vc eft ius

ahmcntorum qu^ libcris ipaccnci-

bus>^ cconcra.iiio lurc dcbcncurj 8C

dcfcnlionis facu!cas,&: nacuraliscon

tr.ihcndi macrimonij libcrcas,6c alia

huiulniodi, qUa: nacurali mrc (inc c6

trcucrfia cuiquccompctunr, $c a nc-

mincaufcrri po(Iunc,qu^ idcirco nia

^is homirwbus dcbentur,quim ccfta-

dt facu!tas,qua: an iurcgcntium ,an

ciuili c6pccatj&,an iurc ipfo,an gra-;

cia& priuilegio Icgi's,finc controucr

fia non elt,dc qua lupra in prarfacio-

nc cgimus , Yidccur crgo,qu6d ina-

gis hominibus dcbcncur iiia
,
qua; il-

iis lure ipfo nacurx competuc .quam
quod poftca hominum inucncione

,

fcu ciuiii iure incrodutftum , 2c in-

dulcum fiiit

.

, Qiianuis autcm Imperac.hypcrbo

Jica iocutionc vlum fuilTc .dicamus,

pon ideo camen id vitio tribucrc dc-

bemus, cd cnim hypcrbole,figura,

quaOratorcs inccrdum vcucur,Poc-

tx frcqucnciiis,& lurifconfuicos no-

ftros in hac figura fxpiiis loquucos

fiiiflrc,dixit Cyn.in pr?fcnci,oppof.i.

vt in I. i.m princ.ff.dc paft. vbi glof-

fa nocauir,cum mulcis alijs. Ncc illa

quidcm cum nocaac labc mcndacij

profercur, namjccfi cranfccnfus vcri

manifcftus dicaiur,& ncmo vnquam
iine peccaco,meneiri pofsic, canic no
reputatur mcnticns,qui falicndi ani»

mum non habet,camctri,quod vt vc«>

rum afBrmac , mcndacium verc Gt

,

quia > fciliccc , vcrum cxi(limans,vc

vcrumproculit, yt habetur in c.is au
tcm.iz-quarftion.z. vb> pulchrafunc

B.Augultin. vciba : Ac vcro, qui hy-
pctbolica iigura vcicur,fluc augendjr,

liue minucd^ rei gracia , dc qsta- agic,

alcerius coroparacionc, quam , ccrco

conilac, maiorcm circ , aut minurio-

rcm,fallcndi animum no hab/;c; ncc

enim^qui quid niuc candidius dici^

pcrfuadcrc intendicid quod dicic*

niuiscandorcm verc rupcra,rc,fod ni

ui« cxempIo,.cci, qua dicit, candorc

magnum (igniticacc inccndtc : atque

ica mcndacm non dicic , cimctli in

co quod dicit » vcri tranfgrcfiio ma-
nifcfla apparcac, licuc non mcncitur,

qui ait, prataridcrc , auc alia fimiii

mccaphorica vcrbi craslacionc vci-

tur. Vndc Quinril.lib.8. Oracor-in-

ftKuc.c.6.ad fln. (
quodcft vlcimum

d.iib.
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<l.lik 8.) vbi dc hypcibolc loquicur ;

fttomret inc[uiitfatise(l,mentiri byperbole»

tuc iu, n mnd^ciofalUit nlit, £x quo
moDccibidein, quaiidam in ea mcii<-

fora fcniari , oporterei fiMraji

Inquic, oinn/i hyperbole vttrafidem^ non Ut*

mntft dcbetvUra modum ,& d.c. clegan-

rer concludic, diccns,TMm ed bj/perboU

firtiu^tum res ipft de quu loquendumefi, lu^

turalm moiMm ixcefiitiCOnnikmKmimim^

ftimHcm^jmdiUi^mtm ^iwmt fott^i

^iuUtfquifiirdipilu eitnkOM 9rmi§, Qni
certc mcnrurain& modum prarfcns

Conftancini hypcrbolc no fcruaflcr,

illijprouc Dodt. volunci rcljgio cr-

Dcum cpp.onccecur , quxin im-
jnenftkm maj^^bica eft qva^ceftj- .

di toilcaf: vodeiioii efTec probandi
Joctttio dere hnmaiia.hyperbollcs

IsgUTX obccntu , qux ita modum ex**

ccfsiQcc , vr religioncm vfque crga

Dcum afccndcrcrjVel ctiam crafccn-

iicrcctqua notacxcuUcur Imp.ii hv.*

pecbakjdc quahicpcream«cerpc£cit

cettim qu2 diximiif, acctpiatAr.^

Aduorcendum vero eft ad exem*
plam niuis fupra addu^um ,qu6d,
tomparacionc ilhus, augmcntu can-

doris rc dc qua agicur , figniiicari,

inccndtcur : h;rc camcn comparatio
«liquando hy perbplica non eft ^ co^
iufniodtnon cft apud Euangeilfttt

invramfiguratione Domini , in qua
dicitur ,qu6d veftimentacius fada

func aiba (icucnix,vbi,niuis compa^
catio,pcc hypcrboJcm no adducitur,

nbfictbecdicerey-veifenrire/cd pd^
addacitur,vc eiiemplo rei nobit

.

iioreit^ualiccr qualircrnobis innoce

fccrcc candor vcftimctoru Domini,
lcnfibus ncftris ignotus, & fupcrior

j|li$,ac niuis candorc maicr
,
quaha

fulio nonpoccft fupcr ccrram caii«

-dida fiicere, vc Macc. 9» igicur^vc

candor hic cximiuf innoccfccrcc no
bisicius t^i 'ccN|^aracionc,fignifiGa^

tur, qoa; omnium, quas humants (tn

£bu$ pcrcipimus , caadidilsima cft

:

cuios camencandotem vcdimcnca
Domini fopcraucnuic , fieur fpJedot
faciei eius/plcndorem SoJis:vndcili^

iniliter accipimus, quod dicicur ^ (f
refplenduitfacies eiusftcut Sol. Matth. IJ4

Siuam ytfuprem£9oluntmtt{pofiquam iam

diud TtlU wn fofunt)&cc. Obftare vide
^ cuc ConftancinJiic , frcqucns & in-
dubicacnm iuris axioma dc Itben te
premac vojoocatis reuccatioqe,qiMr
ambulacoria cfl vfqucad vicaefupre-

miim cxicum, vt dicicur in I.4. a. de
adimend.lcgat.l.ciim hic llacus.$.aic

oratio. R. de donation. iotcr vtr.

vxor.Quod ade6 di^fiipremf vdua^
Cacts nacura cft,vc nec paftc^i^ftfti

pulacione liberam iUius rcuociods
facultatem adtmere quis fibi , con<*

ftringercuc pofsic, fcQundum rccep^

caf noftcorum craditioncs,pcr l.fi ira

cres.$adem refpondic. i . ff.p i o (oc*l<

a quis in pcinctpio.S14c lcgac.5. l.fti

nulatio hoc modococepca. ff*de vc<
Dor.ob)tgacion»l«cxco«C«dc inii|iUb^

fiipulac.

Quodnedum in pafto & (lipula-

cionc probant Docior.fcd ccia in iu»

ramenco,communiccr ctadences,ilb

aufisrri nonpoifc Itberam fsculcacS

vldmjB voliincacis^reuocandx vfqne
ad motccm,vtceaucruncCynJiic co
Jumn.fin. Bald.in rcpctition.column,

final.& Andr.dcBcilct. cxnum.180.
Barc.in d.I.ii quis in princip. colum.
final.lK in d.§.idem reiponaic» num.

cft Gommoois fccundftm Ales.
in d.-i. ftipulatio hoc inodo oonc^*
ca,numc r . 5 . Cor n .cou fil . 1 9 4. v<oiumb^

4.magis communcm Lcgiftarum,8i
Canoniftarum fcripfic Clar. in §. ccs

ftamcotum, quaeftion. ^3. uu.5. Qu^
fenceocia prooedi^ non fiil&m vc va»
leac fccundum ceftamencum,fol ccia

vc abCqueiabepcrittnjmooteoc pit

mum
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iHniiitTecundiimBartol. in d.I.H quis

In princip.coIunin.finaI.& alibijGo

mcf.l.3.Taur.num.55- quafi,iuramcn

tum rcuocatoriar voluncacis impedi-

ciuum,(ic concra bonos mores >argii*

ipcDc. dift. I.ftipulacio hoc fflodo,tt

ftleo^ligacoriuin oon fic, regu.nott

i(k obtigacoriu m ,dc regul.iur. lib. 6.

^uodapud Lcgift.is commtiniccr cc-

Hcri,dixic Cyn. hanc fenccntiam fc-

?ucus,m pr.T(enci d.coJumo.fi. quam
cciam,Lcgiftaiiwii<»iiiiiHincra( fiibe-

cur Gottarru.iD riibr;«le ceftamcnc.ft.

iiut^6luinn.i».ad iaediam,qui fub^

fequ4ntecaniC4ium.i9.in vcrfi.Tcr-*

Cia igicur oplnio , alios citat aucho-

rcsconcranuin lioc probances.quo-

rn m fcnccntiamjcommuacm.cllc, di

cit^lccundum Alciw<in(5.c4«»«o«*

cingac,nu.77.idayr^inra|Mi «fi aliojr

6u6iibidcin teferc . Al^vcro c6«a*

ftattfthteotlani icnucrnnc in qual

ftione principali,quam ,
CanoniftaJ

comm u n 1 tc i- t c n c rc,a fll t uil Aibcr ic.

in piarlcnci cicci hn.rcqutcue&piein

in titul.dc inXkramcnCicdiC»§fCOiii|>o

diosi ; Verficulwqtitd quis iuraaBCft^

rttfm;i5.cuiusfenccti9ratiocft,quia

ctloltitamcntum fine difpcndio lalu

tis ictcrna: fcruan potcft, idcirco ler

uari\icbct,capicjl. li vcr6,de lurciur.

cap.cuiu dilcdus^dc his,quatwiyn»cfr

ttfe^atif-fiuntJ&iHimJ^eddicio^-fl^
•

fMiliWkricft>6£ iD pr^cepco.cifipa'*

. aum.li.quarftibn.i.rn princip. c.&

fi ChnftiiSjVcrfus fincm ,dc lurciur.

vnJc,iuiilo modo cft mfnngcndum,

vcinc.fiag.icu^.<1.7- ^iinc.cumcx

iniunao,dd60%>per;«nunci«c;JC*T^

ftanaaliWauwftj!d&rcgul.iu|L» m/tic^

' Secundum quam fcntcntiani, cius

qtie fundamcnt.i, idcm vidctur dicc-

dum,vbi c]Uis iuramcnto promilit,a-

iKHicm infticucrc ha:xicdcm, lu qua

hitsum» 186

niotcs efle , exprefs^ probacur in d.k
cxco,infrade inucihb.ftipul. d.I. ftt-

palaciohoc modo conccpta.Si vtro-

biqucDo^or. cum alijs dc quibus

Gomer.l.ft&.Taur.num.i7. & I.69.in

{>rtn.quid cffim inccfeft,an quis^poft

condicum tcftamcncum,in<|ooliffO
dcm inftituic,nuc m ipCo tcftandt.<«
ftu, iuramcntum dc non rcuocando
intcrponar,an, antca luramcnco pro

miccactiiiuin cuodcro homincm, fc

IfilSrodcm £i4lii^iml^ibil fanc * vtro«

biquetn^nOyi<d6: ppjiiillihais ac
ilirameDti wihki6t ad ideitiibodic»

ncmpc,vc itapromiccens, ccrtumali
qucm poft morccm fuam lixTcde ha-

bccccogacur^quod concra bonos ino

ccs tcpucacur. Vnde in qusftiun.prx

«iifla, prioren»ac cooNtaMllliftfo«*

xum (entcn(i«i^lui||i« fequdr
id, quod de iiafutali uiramcnii pr£-
ccpto proconcraria obijcicur,rcfp6-

dco,non obcincic in luramcco, qucd
-concra bonos moics cilc.pcoponicur,

<d*rcgul.non;efti^igacorium„dc:re*

niLiur. hb.6.^oiiiurmodi d^ited,ide
<^Dagiiur:cuiuscciam oo^^ ^War
juacio,difpcndiumfalucisattcrn; non
rarofccum porcarec, quippc qui.CK

coahcn^ murcis c.aptand.c^auc ctiam
iofidiandx uccafic,&: incomniouaa-*

ilia,nQ|iraror6qnct<oiuii^ QUi^aittf-

iMv^Jn^lr6imintis pto5andiufl|[vccnrco,

-icrcuqcabdc. ficr* «cftamentii^ ,ia*

•terjMUcapnncipisaiirhoricatc , cum
prohtbicitmc rcut cacionis , dc quo
pcr lafon.in l.omnium,num.6. infra

i«lcfcftaiuenc. Dccin cap.cum acco(«

•fidene ,»cqhvBin«av deconftvciicionili

quod qui |>cobanc,.mult6magis>inec

•ccdcnte iuramefiti rcligionc,idc pro
barc dcbcbanc; Vcrum,illud n6 pr6..

bo,quia principis prarfcncia, & autho

ritas,a^us nacuram , fccundum qua
fetioqkbiiis fcper cft«Qulcat€ nequic^

^iec«akc^l«iciiiiuftcaiftlUoaieap.
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tandx,& infidfanda' alicnx mortis

occa{ioneai,qua bonos moics oiica«

di,coDl^ac.

f Vtcuaqoetameo fic in qusftioni-

busde reuocabilicace>(6Q itnuocaU
litace ccdamcnti^o quibus per BafC

*

lc Doftor.ind.Lfiquis in prmcipio,

(inc concroucrfia cft.fuprcmas vofan

taccs.nacuta iua,vrquc ad morccm re

uocabiles elfe,quas quidcm* qui ordt

iiauit»feuocare»noii pcffettfi poft or-

dittacioaem iHatumtaliud iam vdla.

tion pofret;exquo vidctur , non bcne

a Conftantin.difl^il inprarfcnti
,
poft

ruprcmam voluntaccm , homtncs

Jiud lam vclic,non poftc . Ncc obie*

Aiotollitat,iidici|tur,Impcrac. hic,

Cuprcmam vcluncacem diceDtem,ili-

4amiacellexi(rc,quam nulla ajiade-

inceps fecucacft , & fic quq rcuocata

•HQn cft.vcrccnim & pcopricilla fu-

.ptema dicitur
,
poft quam nulla alia

.cftsctenim , vcl , fuprcma^ voluntas,

•^am Impcc.aic, adidrompiit cefe»-

car ,quo.quisin:afttt jnorkndi eft^

quando excremumYiiaifmomenana
Jideft, vcl ad cicerius cempufi : Ci pri-

:fno cafu fuprcmam voluntacem hic

ifedamus,cam nonadipifccmur. cu,

.homioem io fupremo vica; momcco
CQnllinitum {upremam voloncaten^

^Oieffam difpontionedecIararc,'Oa

,sura impofsibile (it.Ci ver6 in fccudo

cafu , fupremam voluncatcm hic ia-

tcillgimusf prout intclligerc dcbc-

xnus) quxpoftca rcuocata nonfuic,

.imprcpiictacia noumin.verbii de,-

prebendemos : qoi.eoim ropfcmam

.

iiiam vcrfoncatem declaraoic» quaoie

.

CampoHica nunquam rciioccr , rcuo-

carecamcn poccll, tc aham dccl.ira-

ie,vndc impropnc dc illodicicur,

aucctiam fals6,qu6d aliud |am vclf

Je non poteft , qui vcique poft fupre»

mam voluncaccm, eiuiquddirpcfino

neniyicafVC diximiu^aocepcamyaiiud

vcllc potcft,atquc icaapparec.lmpe*

rac.impropnc vcib.tton pofunt, vuim
fuift'c,qui propriasloquividcrttur,(i

* loquentdc fuprema voluncace, qu$
deinccps non fuiftc ceuocacam. appn
tec,dixift'et,qu6dpoft eam hommes
aliud vcllcnon volunc. C^ccrijm,ab

hac quoquc nota cric cxcufandus , G.

coniidcccmus/uprcmz voluncatisof

dinationem^mpus poft morcc rcf-i

piccce , quando* iam bominei a]ii|4

^
vellenonpoironc»qoorttm voluucat^

morce finitur,capic.(i gratiosc,de te«

fcripc.lib.6.1.4.fF.Iocac.quod tcmput
rc(pcxic,&conndcrau)C Conftantin.

hic dura fuprcmas voluncacis oiemi-
nic,quia fupcemc voluntatis difpofi.

CiOtM qua loquitur,eiufqueeffe^ury

iDCempuf.iIIadconfertur,& ideo g
vcrc & propric hibdidic

,
quod poft:

eamhomincs lam aliud vcilc no pof

£ funciincejligcns. fciliccc» fupccucoie

tejnortcyvc glof.hic cxpofuic?. , >

. ^Secjftntof ffiiDXiii&criit il)lus,frUcitif

qi^ iumtmnTtiit/rkiaitmm Vetbuai,
/i5«r,qttidhic tmpottet»espyi;Q4l9flf
fupr.in initioprim. part. proinccllc-

ftucext.Vcrbuin, slylut^ glo^Ta hicin-

teliigic de dilpoktione in fcciptis, SS

vcrbom ,<ir^tmiiiK ^dedilpoficipae (i^

n^ fcriptis,queni glQiTc ioteUc^m^
^6xpoficioacin,aic 6ait4hicifAf:ep9
tition. num. qudd iequuncurcunr
ncs Do(\ax. ipfc vcro in jc^l^. num.5.
aiitcr cxponit,vt,(cilicet,vctbum,/?/

.

/m« ordiocm rcipiciac^ y cibivm , «r-

ii>rte|iv(v^9^Vanciam4tfpoficipoi« tcC-

|>iciar,quafi dicat'lmpc r.poliiit difpo
nfrexo.'modo^uovult,& illudquod
vultiqui Bart.ini'cl!c<flus , & cxpofi,-

iio,c.xii)in lcd.quam in rcpctition^
dum hic.in rcliiniis pi^s ordmarias te

ftameniQcum .foleooicacc $ aniraf

C0e,inteyigic,commuoifcr ell rcpro
bacus .

vc fup.ccadidtaM>ftd.|..p4rc.ii

•miflai
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emiffa, , magls probanda Tidebatur
Accurf. intcrprecatio , actenta verbi
proptictace,& origtne,ftylus,naque,

propric.inftrumcncum xncu/eu fcr-

rcuin,cft:,quo antiquicus , in albo, id

c(l,in ccracis cabcliis fcribcbacur^vr,

vlcra aliosiconllat cx PlinJib.34.nao

tural. hift.c.f4.vbi,(le ferro to^uens»

Er /i//o,inquii>Jcriktn , miUtutum «If , ft

vttupfttmi Audiow fniiimmt, qua figni

ficitionc accipitar lob 19. (^'J,in-

c]uic, mibi tribuat^vt fcributurfermoncs meii

quts mthi (iet,vt exureittur inlibro yfiylo yer-

r<o, &C.' Cxccrum, quia apui probos

ficclcgaccs lingux latmc Autiiores,

ftylas.eciam fignificat ftcufturani ip«

fam oracionis , quo (cnCu ftylum ac-

cipic Cic.Iib.i.ilc Orac.cum aic
,
fty-

lum^optunum c(le,&: prqllancifsimii

diceiidi efFcdorcm,ac nijgiiliu,qui

alibi,(lyluin,dicendi opificcm«ilixit,

non ita ftride accipicndiis eft Impe
ratoris ftylus inpr^renti, vt. fecun*

ddm primxuam illam figniHcatio-

nem , nd ddpoficionem duncaxar in

fcriptisrcdaftam ,vcrbum hocrcte-

racuri quod pocius ,gcneraiicer , de

fcripta ^acdenonfcripca dirpofictON--

ne erkt iDtelligendu(n,ita, vc ftyli ap

pellacione in prxrcnti,nonin(lrume

tum, quo fcribitur , ncc fcriptura ip-

fa fcd ccft:.uoris difpo(icio,(cu difpoli

tionis lbu£Vura , fue in (ciiptis ,(iuc

finc fcriprura,incelligacur jiccuduin

poft^br£4CfTitca|i(9iina verbi figni

^catio(liapadTiiifvi^<^Quincil.Cic.fic

plccofqui^llliosiqua fignificacionc rc

tcnta.dicitur hi<?Jftylus Iibcr,libcr,m

quam,ab antiqua illa iuris fcrupulofi

tacc,qua ancc hanc lcg.Cucilio rcliii

qui non poterat,vt explicuinius fup.

d.tnitio i.par. Vel efiam.fi magis

ceat, vccba hxc generaliceraccipi^

prcpccr gcntr.i iratc racioiiis ab Ira-

pcr.fcripta',libcr ftvlus dicitur, quia

liberadcbcc ciU diipoiiuof pio^tec

StXtd pAirt.f,U iSy

maximl Iibertate,quar iti tefiando re
quiritur,& hominibus dcbctur,ade6,
vt ndipfi, fibi ea cuftringcre.valeat»
l.fifratrcs.§.idc relpddic i.ff.profoc,

cufup.diftis. Vcrbum st^^xii^rbitriMm^

ipfam difponcntis voluntacc fignifi-

cat:aiqueica,appcllationc ftyli , dif-

po(i^io«q^libcra cflc dcbet. appclla
tione iralcHj

,
dirponentis voluntas

venit,fcu difpofica voluntas , quq ip.

flus difponentis elfe i^t»n5 ab alie
no pcndcns arbirrio.cif c.i quod,qui<i
fib iiuris pia caurafpecialicec vcndi*
cec,iQfracradetna$.

-
^
Quanuisautcverbu,4r^i(rium,in ?!

Umis voliincacibtts fimpJictcer prol»
tcbde boni viri arbicrio incclligacuri
lUxta l.x.vctf.cu placeat. ft. dc leg.a,

'

hic tamendc hbcro arbitrio, fcu vo«
luQcacc incel]i2icur,fccundu qu.i po-
eeft quis,de re wa di(poncrc,pfi quifquc

/^frf/ff^inquicjli^ f«i,»>4 ius tp : ncc (ic

vcrbi fignificacio impropriacur
, quq

pocius eaeftyvtde libcra volucacc m*
cclligatur:cuius rci tcftimoniu do Io
ucprajbct Vip. in d.vcrf cuplaccar,
ijuaccnus , cxplacico quoda fpcciali,

in ceftamctis,acbicriu
, pro boni viri

nrbttrio acctpi,tefti ficatur , innuens»
rciIicet,iQ difpofitionibusalijs, vc in
legis difpofitione.pro libcro arbicrio
accipi : quod & ipsu idc Vlp. cdoccc
in l.m per('ona.§.gcncraliccr.ft'.de ro

gul.iur. vbi,quod dixcrat in d.I.i.de

vcrbo,4r^frri8, in ceftamencis ,de co«
dem rerboa£t,in bonas fidei iudicijs,

per quctn cexc.quod in concraftibus
bonx fidci,vcrbum, arbitnUf pro boni
viri aibitrio fic accipicndum

, n )t3C

Coft.hb.i.fclcd.c.ai.num.^.&r m 1.

cu calc.§.fi arbicracu,v It.ampl. nu.4.
iF.decond.tcdemon.vbi ait, bjnz fi«

deiiudicia,& teftamenca,in bacpar-
te a^quiparar i » vc eciam in alijs . Lm
niinorem.C.in quib. cauCininCCgr.
icftit.QoA cft aecell

li Mihi
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Lki SMrofami»Bcclefi

cauf. in inccgr. rcdic. noncftiitccfr.

Mihi tamcn,in luc fpccie non ita

gcneraliccr prarilidta cquiparatio pro

banct.i vidctur,nain VJpian.dcccrmi

nacio in u- gcncralitcctnoncftge*

neraltcer acapieda vbicunqoeiD bo
nxfidci iudicijs>verbum 4r^irrtvm,re-

peritur,rcd cuoc dcinuoi,ctim ad do-

jDini, vcl procuracoris illius perfoo

nam rctVriur.in hac cnim fpccie VI-

pi.in. loquicur, &,in illa,aic,proboni

vinarbicrio ciic habcnduro,nc clare

innues,vcrbumt4rMfrjiiffl,rcgulaciccr>

qua&do ,inquam, ad pcrfonam alcc*

tius, pratterquam domini>& pioca«

ratoris ciuSjdirigitur, ctiam in bonx
fidci ludicijs , pio iibero arbiciio fo-

rc accipicndum } aiias, naiiiquc ,(i

vcrbumhoc, in cxtranci pccfonax-
quc pro viri bont arbitrio eiScf acci-

piendum • verbaiIIa,lH ^vbhrium domi"

fdjnlfrocwmris ms , fuperflua eiTeoC

inccx conrra Icgis, ac prrcipuc rc-

gulx inlticutum , iuxca nocata pcr

Dec. in i. i. numcc. 2..6i 3. liio titul*

de rcgul. lur.

Curaucem tn arbicrium domini»
vel procucacoris cius collaca concra

6tM% condicio, de boni viri arbicrio

intclligatur, rationcm afsignacidcm

Vlpian. inl. hxc vcndicio, verficul.

Kamliarbitrium, if. deconcrahend.

empt. vbi,h{CTendicio ferui, fi ratio

nes domini compucaflet arbicrio, fi

de aibicrio domioi incelli^ator,oul-

la cft.qucmadmoduni fi quis ira vcn-

didcrit,,^ volueric^ atquc idco, nc alias

in vendcntis voluncaccm collaca c6-

dicionc concradus, nulia clVcc vcndi

cio,iuxta 1. in vcndentis C decon-
crahcnd.empc.did. I.h«c vendicio,

mctico vcccribus placuit, vtibidem
Vipian.ai'c,aibicrium,in domini pcr
fcn.iin collacum, mn;ns,in bnni vtri

arbicnuin coilatum, vidcrj,quaui in

domini aiburium, nealias caincer-

prccacione vctbum acciperecur, qya
adus corrucrcti contra rcgul. J. quo-
tics 1. ff. dc rcb.dub, Quarc, fi in ar-

bicrium cxcranci , conditio vcndi-

cionis dicigatur, dc ipfius Iibeio ar*

bictio fbre incelligcndum , & legis

verba» & racio pctfuadeoc, cAm ia
voluntatemestranei conferripofsic

vcndicionis conditio , vt tradunc
Dodor. inl. ccntcfimis §. final. fF.

dc vcrbor. obligat. Gom. communc"
diccns in 1. 52. Taur. numcr.3. ad fi-

nem«,

10 Ncc obftac Paul. refponAim in I.

£ in lcgc vcr{i.Idcqj ff.Iocat.vbi,poll

qua dc codicioncin dominiacbicrtui
collata dixcrac lunfcon. quod perin.
dc babcacur«ac (x vin bon 1 arbicriuoi

comprchenfum fuiiTct, fubiungit,
Idmqui ftnuttur fi sltgfiui MMifikt
torjn» emfrtbtnfum fit» Quo fermo-
nc , in locationis contractu » qui
bon? fidci cft , nulla difFcicntia

confticui vidccur jntcr arbitrium in

dominipcrforam colIacum,ac in al-

teriusfcuiuslibct excranci pcffonam,
Tt aequi fcmper pro boniviri arbi-
trio accipi debeac : erit cnim tcT-

pondendum,illudibi ideo procede-
rc,quia inlcgc Jocacionis fucracc6-
prchcnfum, vcarbitracu domini, vcl

altcrius cuiusiibcc, opus approbarc-
cur» vctbum aocem , ^pprobdrs, dc quo
ibi» boni vici arbicrittm deno cat,

iuxca 1. Ci Cic legatum , ibirjS fcmpnbs*
ttfnf,ff.dc legar.r.l. fidcicommi{l.iria

iibcicas ,vcilicul.nam ita fF. dc n-

dcicommiiiiir.hbcr^itil^.idcn co pro
ptcc rei natucam, de qua agcbacur,o-
perisjcilicet, tocaii approbactoocm
quxboni viri arbicriutn exi^c,ar''
bitrium ibi pro boni virt arbtcrio
accipicur , vc ica fecundum nacu-
ram rci,adquam rctcrtur, accip la-

turificuc cciam proptcr qualicatcm
periona;,ad quam vcrba ccfccuncur,

de
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SexUpartJnitim»

dc arbicrio boni vici iotelliguncur,

viUeiicec , (i ad ittdicein rc£:rancur,

quanuis alJ4s ad aliam celata ]iberS

voluncacem imporcarcnc , vc cradic

Imol.in cap.ngnificaucrunc,in fin.dc

teftib. Dcc.in l.>n a£lionibus, numc.
II. in fin.fF.dc in lic.iurand. & ad slo.

in l.penulcim.a.dc rcccpc.arbicr.ob*

reruacnoftcr Barbof.in l.i.j.par.nu.

)8.in fin.&'nunier.fequencj. ff.lbluc.

mactim.

j j Ex ijs,itaque,qu.T diximuSjCSftar,

vcrburn
,
arbitriuvi^qnodcf^ vlcimuia

noftci ccxc. pro libeio arbicrio forc

accipicndnmfecundiiai propcia vcr

bi ii^nificationem, iuxca quam > ver-

boiKo lunfconfulci vcuncur,vc inl.

illa inflicucio. Edc hxrcdibus infli-

cucnd.l.vcrum.§.cum quid.im. ff. dc

reb.dub.& Cxpc alibi , cradic Coft. d.

lib.i.capicui,2,. Dumcr.4. & di^. §.fi

arbicracu, anipliac.vlcima,nu.)..in fi*

CefequentisVbiadhoc etiamezpen-
<lic VIpian. in d . I . i .fF.de legai. a. quo
in loco,cum ipfc loqu 1 cu r , ^rf^ifriKM,

pro voluntatc accjpic , at cum tcfta-

torcm loqucnccm,6c vcrbo iioc vccn

cemintcrponic , pro boni viri arbi-

ctio accipic,quia Qc placuit in cefta-

roencts,e3( eo.nempe>quia in illts ple

nius voluncitcsccitancium inicrprc-

tanuir.l.in tcftamcntis. fi^.dc rca.iur.

* * Qiiod arbicrium,i<frww non rf<ijt,aic

Itnpcrator.Qu^^ vecba reincidcrc vi

detuf in illa quar prxmirerat^po/^^iMw

um4ilniHUtMnpAfiMtt & nihil de no-

Uoimporcare.Tcd, vc fupcrfluitas cui

tccur .diccndum cft ,
Impciator. 111

praMnifsis^voluncatis ingcncrc fum-

pi.r cxtincticncin lupcrueniccc mor

te, lu quod tcmpus fupretaia; volun-

cacis difpoficio coofeicuc , conlide*

rafle 9 K ligoificalTe : htc ver6 excin-

Gioncm voluncatis, non gcnericx,

fcd fpccifjc?,& prouc in ccftamcn-

|o dilpodta ell: dc hac igicur ait hic*

qudditcrumncn redic, nam
,
quod

voluit,moccc confirm^icur, & am-
pJios rcice rari , recradaciu^ he«
quic:atque ita, hicvJtimc voIutt«

tatis confirmatio morce fecuca de-

notacur , illic ratio afsignatur , ob
quam hominibus pcrquan; maximc
dcbcatur,vt fuprcm^ voluncaiis li-

bec itc.ftylu$, 8e Jtcicum arbitnum»
qu2 ratio com d|(^o non bene co-

apuce(ttr,fi, id cxcd^t^ » diceretiir»

quiavlcima voluncas moccc confir-

macur,bcnc auccni conucnit, &: co-

a^catuc ,dicendo. (upccmdP volunca-

tis ordinandx facultaiem hoiblDt^

busdeberi,quia poft illam,altiidvil^

le non po(tunt:quafi,fupremx homi-
nisvoluncaci illudmaximc dcbcrc-

tur:& hoc eft, quod ibi diccrc intcn-

dit Impcracor. hic vcco fuprcmain

illam ccctam,ac fpecificam volunca-

cem,cuius obfecuandz racionem pr^

miferat, morte confiraari, infinoac;;

Acquebicccirci pr^diftaccx. verba,

& cxpiicacionc illoru. Ad quxftioncs

nunc ad eafpcdaoces acccdamus*

^VMMAKIA;

I ''T^Ruditur cxcommuni Intfoctn.Jentm

ti4.& iiitclUilu jJ c.ciim tibi^de tt'

R^mtnt. pope tjucm^bonoruw fuorum difp»

fnionem.alterius urbttrio comii!itter<,& in

ilubio de bottt riri arbitrio inteliigi , vt in

pUtt ctufm^ribiutar.

z Vbi ttndtotb nrbd, elMrjfmit JU tXbmif

hUrh,mn tJltt difpofttio illiu! alicno arhi

trhcommifa ^ rtiii fpecic l.iKjinnicutio

f.de hxrcd.injljtd ^uutaBdrtoKcomtauim

tAtio traduur,

li a Reftl-
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^ Rcfcllim cmmmds nuk iii.l,UU ia/U"

mia.

4 Ex lihcra & generali cnu^i^m , ttigt

pete{i indtgnus & Wtile meritus ,<fum fj-

Hien cledio ftr dolummnjf<ir,jno cafu non

xulet.

5 iUa rit/7it«rio,Seproniu,nTitiusvo«

iucrtc ,NMi itdtt^ qnu dimo fttmifg^
• 4rbitm, n Uld, Quos Titius vo-

laeric.

^ Accurj.ratio, oh quam non raJeat tnnitutio

alieno urbitrioftrm^A^robMury^g' dtcU*

ratur.

7 TraditMr ^fiJtr* mBiU^Mm fih ftUta

Murim folmtMnfiSm , qtuamit tmtm-
fMtfih tatfrtp , &diftrtntus rsttonm
ftramque,intclleS4» Lji flijt Stmftmiim

§Je bjcreii.wjltt.

8 Traditur , valere in^itutioncm itlam , cx

cognacis mcis,quos Tuiusvolue-

tiXttxcmmumfententiafCr tbttrMo^f"

fgaati»,

^ Trdditmr,iiUlitutioncm ilUm, piam cim

(ai]i,quam Ticius voluenc, iure or-

dinario fdtrt^ 4bffu di^tm cm^^tfri

uilegio,

10 Et quiditt infiitutionejcu legato pi4 caufc

ctrtdtr dtttrmitmu rtli&o^fub cmidiih^

9te^itm'4irhtryt

1 1 tntethgitur Vtpimi. Uxt. in /.!./. ditt"

gat» fccundo , concordatur cum ModtH,

in i,nonmMqiumi.jf. dt. condit.& domon

flratton.

It Bartol. & aliorum intelleiius ad l. fidei'

commifa.%. ftcfidtichtt§um. f.dc Ug. 3.

rtftrtnr,& hftllitwr,& trtditur/tdtmp'

timmm Itgmpnrl rtltdi , in alterittttrU'

trim»coUmtm,iwtdtmtfi, itgmpnro

manente.

X| Intelligitur tcxt. in d. §. ficfideicommif.

fum , in condttione refolutiua fideicom»

tnifidMiSt , afsignata dijfcrtiaid itMt

etdinftioHm , & rtfotnttontm,infttimis

folMnuttilmt,n in contra^Uf eontrs com

ij^TrdiitnriConditiontm nSit ti§loln^nmn^

infltimisfoluntatibutt& in contra^ihui^

foni pofi in debitorisvoluntate^ oifUgtm*

ms vero natiuitatem
, & fubftaittimn MHI

pojfe,cum dijfcrenttiC ratione .

15 Confirmatur tntelleSus prdtfiitutad d.§.

ficfidcicommijfum^ex eod.§.in ftrficntJnc

16 inmtligitur tt3t.ind,%fic fideicommifm^

mftrfieui.boc dntm,& ajsignamritf»

fcrentia inter fideicommtjSum reUitum
,

nifi bdrts nolucrit , &^ c)im hdret folut»

rit,

vj Kcftrtm^ofii & etmmak Mf»ll«ffi»

tA iStnmm,%.\i^^mm,$,d» Itgat. fram^

ftcunium qutm valtt legatum alicui rdi*

Snmfib condittont,fi ipfe volutrit^ &,n
in ft veruiprobmwjlid non nd MS, § •/«•

gatum.

iH Vtrus intctlciius afsignatur , & probutur^

' nd d,^.tcgatum^ confiituta diftrtntU liif^

l^mi rm , ftn qnamitmm , dd bmrtik

mhitrium reltdam , ft tune nmifdtm ,

&, dimhttrim nttetim , n mnc m-
teat.

Communcs intellefliis duo referuntur ad

lcg. jidetcommifiaria itbcrtas , in prin-

cip,Jf. dcfidticomnufiir, Uhtrtm, & rci)'

cinmnr,

to Alius afsignatur & probmtr intdhflm

add.l.fideicommtj]'urij libcrtasjn prine.fi*>

cundhm quem probMnrjnMI ibi, in Uhtrts

te efie fpeciule,

II Intclltgitur d. l.fideicommijfuriu libcrtas,

in nrfic.fcd fi ttUyprobaturque^decifionem,

it qnd tbt , in ranjk tibertmit fotnmtnoA
"

pofi Mcipi , non tmm tihtrtmii fanore

procedere.

11 Intelli^itur dt£l. I. fiJeicomn-.ipria

lihert.is , iii Ttrfutl. rjuhd ji itu , trudi-

turque .^Jidcuommifiarum litjtnatem ,fub

libtto hmt^U mintrto,vel alterius,no pojfe

rtltnqut , comrnOmmu& Siqnmtiiln

tim,

%l Gmtnditm , nrm ^ rtc^fiinum

fin^
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Sexu part,

' fimntianty qua traditur
,
non yuUre Uga»

tum itd reliHum ^ Ci Ticius volucric,

idemque de^riHo ture probutur in pi4 cau -

fc relilHs,fecMndum Bald.fententiamt tra-

' ditur tamen,contrariam Bar. <sr conrmM»

\n iudicandofore ttnendam,

2.4 ^Jsignatur dijferentia vna inter bas difpo^

ftiontSj]pi)s cauCiSj quas Ticius vo-

ric,centum) dTipiJs cwCisfi Ticius

volucciCjCCDCum.

2j Secunda diferentia notatur intcr prxdi'

£tas difpoftttones , rt in illa
, pijs caufis

,

quas Ticius volucric, non eligenteTt-

tio,eligeni{i ius ad Epifopum deuoluatur^

ad quem deuoluitur murus exequendi tcila

• nentu.in illa r;r^,pijs caufist fi Ticius

volucrit , Titto noH eligente, dtfciat r^-

liSum,

t6 In difpofitione illa
» pijs caufis , fi Ti-

tiusvolucric, cogi non potesl Titiusad

declarandam voluntatenijn illa reri , pijs

caufis , quas Ticius voluccic,co-
" gi poteil , & in quo differat bjtc eligendi

facuhas , a facuUaie exequendi teilA'

ntenti^triditur.

2,7 Epifcopus ahquando cogerepoeejl executo

res ttfiantenti.;ad impUndam defunfit volun

tatem.ante lapfum Ugis terminumy & quid

ctrcabo: de iure poii l

jj^g
ReliHum vni certx eccleftjtyfub coditione^

f\
loannes voluertt, nec de Epifopi confenfu

alteri pauperiori (/qujereli^io plus tgeat
y

erogari pote^.

X<) IuJfus,teJlatoris bona diflribuere pauperi-

bus^quos voluerit/in^& quatenus pofstt fi^

lium fuum pauperem in tributum vocare
,

(f in fc ipfum diilribuere l (T numer.fe-

quenti.

InpJuperumreliSlumeligi non debet is^

qui,t(fi pauper fit^pjtrem habeat diuitem k

quo ulatur.&,>in Prior inonaileri)^ cui cli-

gendip.tuperes fuculcas commi^aeJl^tnotU'

ferij Fratreseligtrcpofiiti

§. PRIMVS.

De difpo/ttione vltiin4:volun'

tatis alieno arbitrio

commij^a»

Rim6igicurqua?ro>

P'j5^

3n arbitiium, quo
quisinruprema rc-

rur
'

12 '""^ ^uarum difpo-

^if fitioncm vci poccfl:,

fccundum Jcgc no-
(l:ram,alcecius arbicrio commictcre
jjofsic? quam qu»ftioncm cradi^. Bar.

in praefcncijin rcpcc.col. 1 j.num. 6^
& alij ancCjS: poft cum hic , Doi^.in
c.cumcibi,de ccftam. vbi affirmaci-

uc decerminanc cum Innocent. pro
intcllcAu cex.ibi.tradcntcs, commif
farium^bona arbitrio fuo,altcrius te«

ilamcnto commilfajn pias caufas fo
rc diftributurum:idqueverumcxifti

matCardmal.in d.c.ciim tibi. coi.r.

cuius fcntencia comcndat Couar. ibi

dem,num.io. vcram ^communem
ait Gomcf.in l.^z. Taur. num.i. ccia

(iverbislibera: vcluntatis vtatur te«

ftator,quod non probauimusfupra
in initiopiimc paic. & contranum,
communc fatctur Couarr. d.numcr.
io,vt,ncmpc,rccepta Innoccnt.fcn-

ccntia,& inccrprccatio add. capicul»

ciim tibi.proccdat ira dcmum , fi te-

ftator vtatur vcibis arbitrium boni
vin importancibus , cuiufmodi cft

vcrbum ipfum , arbitrium , a ceftatorc

fimplicitcr prolatum , \i tradidimus

fupra cap.pra:ccdcr.tc,pcr l.r. vcillc,

cumplaceat.ff.de lcg.i. verbuni .f/f-

gerit^upprobuuerU, &:aliaqux bonivi-
ri arbitriuni dcfigncnt , dc quibus
pcr Bartol. in Exciauag.inc. Ad rc-

primcndum, fupcr verb. vidcbicur,

1 i 5 lafon.
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L. I .Q.^^ Sdcrofann,BccIef.

lafon.m l.fi Cic Icgatum cx numcr.4.

cumfccjuencib.ffJe lcgat.i.poft Bar.

jbi, Fchn.qui alios rct:cit,m capic.i.

ex num.51.dc coriftirutionib.Mohn.

dc primogcn.Iib.i.capiiu y.num.49.

"Vbi itaquc tcftatoris vcrba.boni viri

aibicrium foncnt jfuftmcnda eft dif-

pofitio ,iii pias caufas fubinccllc^a.

£rit camcn aducrtcndum
,
quod,vbi

vcrbajica c]arc,liberx voluncacis ex-

prefsiua,& n^niHcaiiua non func , c-

runc ad boni viri arbitrium refcrcn-

da,vt in pias cauias bona cxpcndan

tur , circa quas , boni viri arbitrium

vcrf.ibicur,vnde illa vohincas , bonoru

meorHm difpofuionm committoTitio ,valC'

bic,& cx ca Ticius , dcfund^i bona in

pias caufas crogabicfccundum rccc-

pcam Innoccnt.lentcntiam,&: mtcl-

le<5tum ad di^.capitul. cum cibi: cui

&; illud fauct , quod vcrba iii dubio

adboniviri arbitnum rcducuntur,

vcnotac Bart.in kcumfilius. §.patec

num.z.per tcx.ibi.ff.de lcgat.z.Dcc.

conr.493.vifo tenorc, nu.z2,.& conf.

^^a.Quod fup.nu.7.

Vbi autcm ccftatotis vcrba, de \i-

bcro alccriusarbicrio clara& cxpref

fafucrintiVt in inftitucioncilla, Quox

Titiut voluerit y in rc clara iiitcrprcca-

tioni pro pia caufa locus no crit, led

magiSjVt ciuili,ita & Poncificio lurc,

dirpofiiio non valebit;quod fatisco<

ftanter Vcteres dccrcucrut,vt rcfcrc.

Caius lurifconiult. m 1. iilainfticu-

tio.ff.dc hcredib.inftitucn.Qju^ qui-

dcra decifio de planoproccdit:dc il-

liui camcn racionc apud Dcdor. no

lacis ccnftar: varic enim afsignacur:

inccr quas communi placico rccipi-

tur,quara Barr.&: alij cradidcrunt in

d.i.illa mftitutio,&: lcquitur Coft. in

capitul.fi pacer. i. parc. vcrb.paupc-

rcs,num.5.dc ccftanicnc.{libr.6 ncm-
pc,idcirc6 iilam infticuc;oncin non
valctCjquia Tuio non ciigcntc, nul-

luscft, quiex teftameacoharres efle

potuiftec . Exquo infcruncquodilia

inftitutio, (X cojinMis inm,^uoi Tiriiu ya-

lucritf vtiiicer valcbit,quaii canc,noii

ciigcntc Titio^omncs cognati,vcio«

ftituti habeantur,quod voiuic Bar.in

d.l.illa infticutio,nu.9. Rodcr.Suar.

in allcgac.dc caprac.volunuc. fol.^^.

& cft communisfencencia,quam re-

£crc,& fcquicur Coft. d. verb.paupe-

rcs,numcr.5.Couarru.d.cap. cum ti-

bi,num.io.

Carccrum,Barcol. &communisra
3 cio ad infticucioncm przdidani,cx
co mihi difplicccquia, illam infticu

tlonem,Scmpromuiit,^ HMiscx Jjiamicritt

omni iurc vaicrc, conftat, & camcn,
xque conftac,qu6d non vcnicnce na
ui , nemo ex rcftamcnco hxrcs cric •

Quodfi dicacur, in infticutionc,(ub

legicimacondicionc concepca ,ab a-

licna voluntate rei cucncum no pcn
dcrc.vc pendec in illa , Qu^^s Titius vo-

lucrit: quid cft, obfecro, qjod quzri-
mus nunc,nifihoc ipfum.curabalie-

na voluntatc tcftamcncotum iura pe
dcrc non poifunc ? Igtxur , conftans

ratiohuius Vctcrum dccc&ci illa nd
videiur c/Ie, quadicitur, quod Ticio
non cligente, nuilus cx teftamenco
hxres ellcc,fiquidem & hoc idem rc-

pcritur inconuenicns((i inconucnics
illud cHet ) in qu.ilibct infticutionc

fub condiiionc UcJtz . Prjctcrca,pcr-

fcdum ccftamcntum , dicicur ilJud,

fccundiim luftinian. in §. pofteriorc

quoqucjinfticucion.quib. mod. tefta-

mcnt.infirm.tx quo,aIiquo calu,lia:-

rcs pocuic cxiftcre, ncc intcrcft exti-

terjt,an non : vndc , non idco dcbuic
iiricum dcccrni ,id de quoagiinus,
quia aliquo cafu^Titio, lciliccr.non

nominancc,ha?rcs exiftcrc,ex co non
pocuic . Dcniquc , vel falcem cx co
pra:di(fVaDortor.racio,pcricuIofacft,

quia, ccfi publicc cxpcdiac
, fuprcma

ho-

Digitized by Google



Sixtdf4ri4^0 190

liosnioiiRi jladieiaexitum habereit^- male mericut, exllberacommifsio*

men. ncmovnquam jfimpliciccrauc

ccrco aliquo calu abintcftato mori

,

vcUe, prohibitus rcpcntur: Vndc,in-

fticucio illa , Qmu TUiiu wtuem , noa
ideo,vicioft videri,debaic,qu6d, Ti*
tio non cHgence , inceftaci caafa fuc*

cedebat, {Iquidem,non eligentc Ti-
tio,dcccdcrc intcflatus, voluit tcfta-

coc,&,quod vohiic, pocuic^ dccedcrei

fciJicet,inteftatus.

^ Omiffaigicur prsdlfta Bartol. U
commuiiiractone,.fie alijs qaasre-

fcrt Saar.dallegac^decapcac.volunc*

fiol*loo.vcrnc. quz autcm Cit , U alia,

qoam vcnouam tradit Sarmicn. lib.

i.fclcft.cap.<>.nii.i. Cogiiabam pri-

mopto cacionc,ideo£orcafsis Vcce-

resdecreoiflepro Ticiofa •iofticucio;

nem. praeciidam,quoniam ea vale-

rec,inconuenicnsiUqd (bcGederepo

tuidct, & abfurdura maximc prarca-

ucnduni.quod is aliquandohxrcs te

ftacoii concingerec cx alccnus acbi*

cno,qucmillc,fidc eo cogica(Cec,re-

cularer omoino : porailTetjDamques

aker,caias libcro arbitrio , bseredit

infticutio commitccbatur,turpcm,8£

dc tcftacore maU mcricum homine,

illihaErcdcm &: fuccclTorcm confti-

cuerc , exhbcra & gcncrali cotnraif-

fioni fibi demaodau>quod incooue-

niens praefeofic Sacml€ac.d.capic.^.

jiiUB.).Itatamen accipieodum boc
eftjVt cx gcncrali commifsionc , in -

dignus,ac ccftacoris inimicus cJigi

potuiflcc, pr^cerquam fi pcr dolu fic-

xcc elc£tio,nam femper dolos, etiam

nc cligi pofl*ec,vc probat tcx.celcbris

in l.cum quidam.z.& ibi Bart. num.
£.& communiccrScribcnces.fF.de lc

gac.x.Molin.lib.2..dcprimogen.Hif-

pan.capicu.5.naiii«i.6c a. vbi naoaf.7,'

dc ccftacoris inimico fpecialiter me«
miniCffic in illo icarecepcum efte<rra

dic,pcr Bald.Sc communiccr Scribe-

tcs in d.l.cumquidam. Qiiandoaucc
eledio , pcr dolum fada dicacur , vt

non valeaCj lac6 agic ibidemez nam.
ao.cufflfeq. .

H^c quidem praecogirataime ra*

rio placcbac prim6,quam cx co mihi

magis pecfuadcba , quod dc inccrco:

pcrfona: relidis anciquo iuri (quod
jpfcfuftulic) cribuic luftinian. m §.

incertisver5 inftir.de leear* tnnAa
Katione,qaaro ad ius illud anciquaa»

obfcruauimusfup- in inicio i.part»

5 Sed poftcarationi huicacquiefccre,

non potui ex co pocifsimu, quia noa ,

conuenit illi inftiCutionii^mifroniNm,

Titiutf^mh , quam eodem oullita»

cis virio Iaborareo6ftattfcilicer»qaia

«heno permi0a eft arbicrio « vc dici«

tur in4lla, QuosTitius voluerit , d. 1. illa

infticutio';vndc,& hanc non valcrc ,

legimusin 1. fi quis Scmpronium. ff.

dc hxccd. infticucnd. cui U iilud x«
2ue coooenit,quod in illa dicitor, to

amenrorum iura » ipGi per fe rma
eftetoporcerCiDonexalieiioarbicrio .

pgndcre.

6 Qu^rcndaergocft ratio,qua!,infti

• tucionem in vtraqucfpccicxquc ab
alicnoarbicrio pendcntem , in vtra-

in genera&commiUione cefecot ex*^"^quc xquc comprehendac , & nullam
cepcus,vt nocat Batc.in l.ccncefiniis

^nn.num*S>fl''dc verbor.obligacion.

Barc.hic in rcpccition.num.54.cora-

municer Dod:or.pcr cex.ibi inl.cre-

4icor.§.Lucius.ff.mandac. U fspcali

bhcx Goi^iii l.77.Taur. num.fin.

«Itisveri^^ce doloiindi^nus sc

a!ian\iapciorcm inueni,qua qux fcrt

xbicur k gloiLd*i.illa infticucio , verb^
' pcndcrc,in princip. qux' proracionc

air, quia vuit conferre in ulienum arbitriumf

^ . quod vixin/uo permittttur tfcilicet, ilutuerg

, de rchut in tum cafunit quoyfut yfutuu non
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proditur ratiojob quam Vctcrcs do-

crcuiflcnt , non valcrc inftitutioncni

alicno aibicrio pcrmiifam.Procuius

rationiscxplicatione ( cxplicationc,

namquc,illa egct ) aducrtcndum eft

ad id quoJ rcColuimus iup. ia initio

prim.part.lcilicct , tcftamcntorii ius

gratia & bcncficio lcgis rndu(aum,&

hominibus indultum fuifTc, vc ita de

rebus fuis in tcmpus,c}uo fux futurx

non circnc , difponcrc poflcnc r cuius

iuris rationes , & caufas aliquas mc-
moraiiimus fupradi&o initio

, qui-

bus modo addinius,bcncficium hoc
lcgis.quatcnus illorum pcrfonas c6-

ccrnit,quibus cftconcclTum, arquica

tiscaufj,& vclucin fubfidium indu-

&\im fuiflc,nc,fcilicer,moricccs, qui

quandiu viuunc rebus fuis ccnaciccr

adhxrenc,S^ ncccxtrcma iam (enc-

&utc confc^i a fe abdicari (inucgra

uiccr fcrrcnc,& acerbc dolercnc , vl-

tra tnorbi,&: mftantis mortisacerbi

tacem,fi dc rcbus (uis in tempus poft

jnotcem di(ponere,eafquc bcnc me-
licis de fc,& quibus ve]icnr,relinque

rc,non policnc : huic igicur pio mo-
ricncium defiderio, quafi pio affli«Cto

rum fo]aiio,ceftanJi lurc incrodu«fto

lcx fuccurric: quo vciquc iurc , ac ]e-

gis bcneficio cum non cguiflc, appa-
rct,qui,qucm Ticius vcllcc,vc],fi Ti-
tius vclkCjh^rcdcm fibi mftituit , in

hoccnim hominc nulJa pro rciufua-

rum dif[iofirione voluutas dcprclifn

dicur,nulla in h^rcdcm fibi fuiurum

afFcdio,qui non,qucm ipfc vcl]cc,in

flituit , (cd qucm altcr voluifllt : cx

«5U0 ctiam iliudconfcqucntcr vcnic,

quod fuprcma voluncacc illius , \\x •

xcs vocatus ncn tfl,fcd voluntate po
tius alteriiis , cui tocuni hoc & toi.i-

]iccr commirir:porr6,fuprcma: cuii;f-

<]uc voluncati lus tcflandi datum (.ft,

tcftamcntuin,namquc,diciiur,volun

tatis nofti.T lufta fcncciitia dc co

,

L, I. C deSaerofancl, Bcclef.

quodquis
, poft mortcm fuam ficri,

velit l.i.ff.dc teftamcnt.f^, (vc Con-
ftancin. Imperacor. in pr^lcnci ait)

nihil cft,quod magis hominibus dc-
beatur,quam vt fuprcm^ voluncacis

(poftquan; iamaliud vcllc non pof»
iunc)liber fic ftylus,& licicum , quod
icctum non rcdic,arbicnum. Qua ra
tionc Vcccresillos decreuifFe , puto,
tcftamcncorum iura , ipfa per fc fir-

maefle,oporccre,non ex alicnoarbi-
trio pcndcrc , vt itaviciofa mancrcc
infticucio,in alienum arbicrium col^

lata •

7 Ex hac autem rationc Inferturpti

m6,inftitutioncm in alieoum arbi»

trium collataro ,non tamen fimpli-

citcr &. abfoiutc , fed ita vt alicnum
arbicrium, ceftacoris arbicrium rcfpi

ciat, quafi illi fubordinacum , valida
cffc,veluci»fi quis Scmpronium infti-

tuiffet , fub condicionc, fi Ticiusin
Capicolium afccnderic ,in qua fpc-

cie,inftitucionemi vcilcm cffe,rcfpon

dic Pompon. in I.liquis Scmproniij,
fF.dchxrcd. infticucnd. quanuis non
alias,ha:rcs cflc ,pofsic Scmpronius,
rifi Titius afccndiflcc in Capicoliu,
a:hccipfum in poccft.ice fit rcpofi-

tum Ticij, apcrcamibi conftitucns
diflcrcncum inccr condicioncm ex-
prcflx voluncacis , ac non cxprefl^ :

qu^ cxcoprocedic, quia,vbi volun-
tas exprefla.in condicionc cft , nulla.

tcftatoi is voluntas.in difpofiiionc dc
prclicndicar,qua dilpolicio ipfa.quali

fupicm^ voluntatis difpcficio fufti-

Dcn pclsic,.cotum, namquc,ncgociu
hic agit,& rcgit volutas iJlius in quc
inflitucio coUaca cft; Ac vcr6,vbi vo
Junras a!tcnus,n6cxprcfla,fcd vcla-
ta, in coditioneeft .fuprcraa ceftan-

tis volunias in dilpoficionc dcprc-
hcndiiur,qux alicna; alccnus volun'-
caci modum volcndipra:fcribic,& fic

quanuisin voluntatc illius ccpoficu

fit.
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iIC|anSeQip£oiuushxces Ac ,volendi

camen modus in volnmace ipfius re*

poficosiKm elUi enim ult.velle de-

McCecuBdjuninodQ atedacorcprx-

Ccptum,ncmpc,afccndcp.do Capico-

lium
,
atquc ita,cuni ad infticucionc

prxdii^am.voluntas tcftantis dcprc-

hendatur,QU£ alienam alccrius in c5

dtcione poucam regic ,& modcratur,

tioneftaiceiidum,qu6d ab alicno ar*

bttrxo pendec.vc idcirco irrica decer-

ncrctur,fcd potius quod inftitutio ip

fa , & voluntasin conditionc polica,

a ccftaions voluncacepeQdec,vc tan-

quamfuprcmsilUtts voluntatit dif-

pofitio valeat ,mxu d.l.fi quis Sem-
pronium , cuius,U differencix ibide

exprcflc traditx.inter e3(prefl"?,5c no

exprefldB volunucts conduionc > b^c
cft ratio.

Sccund6 inforo ad infticucionem

'iWzm^ txcogiutis»Ht,fiotTUm vtlwtHt,

qoam valero, cdmtmisreoteociaeft,

coiusfopra memmimus: adeam vc-

r6,rationem iflam non probo, quod,

Titio non cligentc , cognati omncs
cenfcantuf inltituti: nam,ctfl id ita

verum fic,magis caipcn puto,in prz-

diAarpccieiofticutiooem valere ex

racione, quam dtximus in prjeceden

te:&bic cnim,quanuisin voluncace

Titijpofitum apparcat.qui cx cogna

tis tcftanris,ha:rcdcs lUius funt,fuprc

ma tcftatoris volunras in inftitutio-

Dc ipfa dcprehcndicur,vo]uotai|£Ti-

ti)Coatd.ans,itavr,non quem aofolu

tioeliCtfed quem vclic c numerocog
natorum,cligcrc pofsir

.

j Tcrtio & vltimo infcrtur , illam

ipi

inftituiK ncm ypumcaufam ,quam Timi

To/ucrif,vtilem cdczidqucnon ex fpe-

cialiaiiq^^^ pi;caufsefanore,feu pri-

ui1cyjo,fcd lurc tpfoordioario,quod

in inftitutionc paupcrum , quos Ti-

tiusclcgerit,tradit Bcilct. hic num.

t6 5«Ybi aiCiica cencre Do£lo. bic poft

Cyn. conftat enim , ir. inftltutione

prxdi^a,ieftantis arbicrium repeu-
ri, & in illo infticudonem ipfam r Vt
in caufa fua c(ftcience,firfflari, folum
que pix caufx cleAioncm ,io aUeou
arbicrium confcrri.vc in iWa^excogna-

tismeiSfquos Titius voluerit
,
cognacorura

cledio arbicrio Ticij commitcicur,

infticucione ipfa , ceftancts arbicrii»,

firmaca,& radicaca. _ .

'

Maior debicacio vcrfacur , vbi pii^

caufa certa,cxprcfla & nominata, fi-

uc inftitutioniSjfiuc paiticularis re-

li^iticulo,conditio in aiicnum arbi

criumconfcrcur, vc fific dicacur, Ec*

ctejiam fmSii9Mm Cwninn MifliiHw,ji Pl»«t;

uus voluerit ,& fimiliccc in icgaco : bic

enim calis infticuciojfcu legacum,(tt-

ptema teftatoris voluntatc non con-

tinccur, fcd ab alieno arbitrio hbeco

8c abfolutopendec,vnde, fifecudum

iusres deceroendaeft , tnutilis vXdi^

tur difpoficioiiex d.lfi qois Sempto-
nium:qaanuitcavalcre,tcncat Bar*

hic d. nuro. 64. verficul. fed vidctur,

quod, ncdum in particularibus rcli-

dis.inquibushoc frcqucjuiiis rcci-

picur,5£ pafsim ctadunc Do(^or. icd

ctiamin infticucioneadmittunt alij,

vtpi^ cauf.T fauorc bxc infticutio va
lcac. EccUffamfanfli loannis.fi Petrus foluc'

rit
, vt tradic Iniol. in 1. captstorias,

colunin.i.vcrficul. cxtra gh.fT. ft. dc

h^^rcd.mftitucn.vbi a«i hoc citat Bar.

tn praefenti,quafi,hancfcncenttain

ctiam in infticucionc prcbanic ,qtta»'

vt vcriorem,alijs refragantibus,pro-

b.u Couarru.d.cap.ciuii tjbi, nuincr.

li.dc tcftanicnt. Non foluin auiciu

pia: caufa: rclida in altcrius liberund

arbitriumcollata valcre .ccncc Barc*

hic d.^um.tf4.in fi. fed,cctam fi to ip

fius hxrcdisacbitrium conferanturs

& ad l.fidcicommiiraria libcrtas.vcr

ficul. quod fi ica. ff. dc fidcicommifl".

libsccicfpondec , libeitaccm ibi pro

aoima
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aAimaoon rclinqui, idctrco non
lcrecollaum tn liberuinhcredis ar«

btrriani.Batdauteiii bic, difpoficio-

Aisrubftanciam >nec in pijs rclidit

alieno arbicrio pofrc comniicci , te-

ncc : &: icajcgat.i paiiperibus rcii^a

fub conJuionc.ii i irius volueric,no

probat, cu quo cranHrc vidc(ur,Bcr*

fct.num.itf 5.Altj econtrario, concra

vnanimemferd omnium Scribcntiu

fcholam , ctiam non pia lcgaca in

pr?cii£la rpccic valerc,tencnc; quam
icnccnciam dcFcndic Lufican. Ludo-
uic.Tcixcra in l*vcrum. §. cum qui*

dam,colamn.3.4.ac 5. fF.de reb.dQb*

oood prius cenucrac fubcihs Chri-
Ooph. Cadc I ion. in 1 . 1 .fF.dc)ega.qu€
ibidcm rcfcrt difcipiilus cius Cuma.
num.j.&: Alciac.colunm.i. candcm
rcnccnciamprobacSubtilis itcm no-

ibr Coft.iiD.i.relc<^. cap.zt. a nu.6.

quam fanc opinionem, ncgari nc*

quic»fottirsiroa lc^um aflrucrcfun-

danicnca, quibusinca prxdanciTsi-

nningcnio Viri moci tucrurc ac6-
muni rtcedcnccs. Acquc ita apparcc,

quod pr^fcns arciculus in ditficili

eft;feddifiiciliora multdfunt, lorif-

con(oItorttmre(pon(a ad eum fpeda
cia,in aliquibus^naoique, lurifcdfol*

ti non folum fibi inuiccm, fcd cfiam

ilbi ij (is coucrarij videtur: quc,quia

ica fc prarfcns obculic occano^lingula

percurram
,
in^cniofi Lcftoris gra-

tia«nec cameo,in aliorumrefercodts

9c confutandis interprctationibas

mulcu immoraborine vlcra inQicati

mci fcpta ciafllirc vidcar, fcd vcro,

iudicio mco ,
vnicuiquc illocuui af*

(jgnato inccllc(!^u, adarciculi rcfo-

lutiooem , pro pix caof^ reli^is , ci-

c6 dcucniam.

f

PrimoigiturofFcrcfe Viptan. ia

J. i.fF.dc Icg.z, vbijma^-^fVrfHm.inquir,

ahcrius ctinfcrrHc^^iitnm , vcluti cojuliiio po-

tcii,^iiui aiim intcrtil^l Imui m Capitolikm

L,\JCJt SacrofanEi, Ecckf*

afccttderit^miki UgetuffMy fvolucritl vidC'*'

tur VIpian.airerece*'qu6d valec lega-

tum reli^m fobcoodicxonetji Tftiit

MfiwrittiaxM opioiootm illonim««pii

concra communem hocp robanc:ciit

ex diamctro aductfacur MoJcft. lu-

rifconfulcio l.nonnunquam.fF.deco

ditioo. & demonftr. Quarc, omiifo

gioftxyU commoni intellcAii ad d.L
i.vcrbum, arbitrari, ibf diuinatoric &
violencer fuuponence,pro vcro iotel

\cCkUy ac concordia cum d.Lnonnun*
quam,diccndum puco,vcrbum >arbi-

trium ydcquo Vipian. in iniciocexc,

liberam volnotatem importare, fecff

ddm propriamillios vcrbi fignifica«

cioncm,ittxta id quod de eo uip. ino*

cauimusin inicio huius parc. vc fic

fcnfus Vlpiaiu fir.in Iibcram alccrius

voluncatcm confctn icgatum polFe,

hoccame&icademunipollcG libcra

alcerios voloncas , in qoam Imcuoi
coofertur ,ve]uti cooditio eit; oon
cnim,fimp!icitcr VJpian.dixit, in 4r-

hitrium altirius conferri lcgatum p^teft , fcd

addidit acute fatis,& myftcriosc, w-
luti con(iirio,innucns,(cihccc,aliud cf-

ie,Iegacom confcrri in arbicriuiaal*

cerins
,
canquam in alienam difpofi*

tioncm,aliud, canquam in lcgati i ce

ftatorc rcli^i condicioncm: n.i,quo<>

ticlcuiiqucaltcriu!. volunras,condi-

tio potius lcgati cft quam ipfius lcga

ci difpoficio, benc potcft in cam , ctii

libcram,con£(:rrilegatumt fcftauce

voluniasalccrius
,
pro difponciooe

,

quando lcgaci fubftantia ccnfcrtBC
in canijVt, Ticto ccntum,ftToluerit Sempro

niw, hiccniin vcrba,Ji rohum Sempro'

nius , ciii conditionalcnt tii^uramrc-

pr;fcoccnc,ipfius tameo Icgatt fob*
ftanciam impiic.int & referunt, totfi

enim in abfoJucum Sempronij arbi-

triurnconfcrtiir, & ab co . vc a caufa
fua ctticicntc . totalitcr pendcc , quo
pa^o»in atbitrium alcccius confcrri

Jc^a-
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Sextt^part. §.i.

Jcgatum non poteft.vt fiipr.explicui-

niusrpotcft vcr6 vcluti coditiOjquod

cuenit, cum fic telinquitur , Titio enu

tMHh ft ScmprtfititifRCfpiNi/uim i^cindirit
^

ye\'f fi
Sempronius arhitratusfuerit , intcl*

li^ndo dc boni vici arbitrio , luxca

verbi fignificationcm,cum atcftato-

rcprofcrtur,vtdocct Vlpian. in d.l.

i.tnhiscnim&timilibus fpccicbus,

teftancis YoltiDtace caafatar legatd

,

cuias dontaxat conditio , in arbitrid

ftltcrius confertur,quoJ ficri poteft|

Vt Vlpian.ait: quod vtro fubiungit
^

nihil intercirc/iTitius in Capitoliu

afccndcrir,n.ihi lcgctur, an.fi voluc-

ric,hoc intcndit,vc probct,quod pro-

pofuerac,in arbitritt,fci1icet,altcrios

confetri legatum , veloti cdnditions ^

poflc:ficaotem probat^ libera volun-

ias,pcclia:cvcrba inducitur , J?
Titiut

inCapitolium afcenderit, vt per hxc,ft vo.

lutrtt.vt proDant lutifconfult.in d.i.d

quis Scnipronium,8C in d.l.nonnun*^

i fed tc€tk daior legacum , fob

conditione ,fi
TitiutiifCapitotitm a^^^

iMr,vt apud illos:ergo,in arbitrium

alteriusconfcrri lcgatum, veluti con

ditio poteft;quidcnim intereft(quod

actinec ad libcygL ypluncatisJigai&- .

cacionem

)

a(cenderii,aihi legecur,ao,(i voloe«^

rit? cectc nihil , cum, hocipfum , an^

afccndatjin arbitrio illiuslic, vc cla-

aiunr Pompon.& Modcftin. in d.

l.fi quis Scniproniu, Sc in d.l.ndnun

quam:pocr6,qu6d voluncas his ver-i^

bfs iouoliita,jiTfnai inCdpitotium afctH^

ifrir, procodiEionefic, idem Vlpian.'

dixic in d.J. fideiconiaiilJaria libcr-^

taSjVeificul.lcd 2c Ci ita.rf.dc fidcicd'

milVar.libcrc. de cuius incclle6tu in-

fra a^cmus . Sic igicur vcrc ficpco-

pne mcclligicur VJpian.in d. 1. 1. fi^

cum Modeftin«in d.1.^ nonnon^oani^
nonfoUkm non pugnac ,vt alij cx^'
ftiaaaccunt|fca planic6fonat,^u^

it

192

licet ita non cxplicucrincbenc fic in

ccilcxifre,videntur Cuman. in d.l.i.

& in l.is qui hxrcs,in Hn.ff.de acqui-

rend.hxredit.Socin.in I. fi qois arbi-

tratu,num. 20. ft*. de verbonobligat*

& 11 aduerfccur.Coft.d.lib.t. cap. it.

num.^.ncc cnim ncgari potcft.quod

Jibcram voluncatcm (igniHcec hxc
oracio,ji Titius itt Capitolium afcenderit^ vt

illaf|lv«fii(ru,quandoquidem boc ma-,

iiifefte Pompon- Modcftin. fie Vlpi-
an.Iuiifconlaliidifertirsimi aflibtuif

lenr.

Non minus difficile in eadem ma
tcriaciufdcm Vlpian.rcfponfumha-

bcmus in I. ficleicommifta §.(10 Edei-

conimiiEim ff.de legac. 3. vbiihocfi*

dcicommiflam» nifi b^ramm Hsfwri^,U
lliirl,?o/o,rcfpondit Vlpian.quafi c6^
ditionalc c(rc,& primam voluncate

cxigcrc.-vidcbatur autem non valcrc

canquam in Ubcram omnino al-

terius voluntatem coUacum , vcl

non alterios tantiim, fed hcredis ip-

fiu s:cx quo grauior apparet illios texi

difficttltaSidom io hxrcdis , & fic in

debicocis volutatcpofitumcft,an de-

bcac fideicommilTiim dequo ibi.con

cra id, quod idcm Vipian. tefpondic

in d.I.fideicommifl*aria libcrtas,vet-

ficul.quanquam.*quod proccditlecfi-

dvLm ccrcam ac notam iuris regulam
de qua in 1. fub hac ff. dc obligac. Sc

aftion.l.^.alias i.§. non vtique ft. co

quod ccrt. loc. 1. in vcndcntis C dc
contrahcnd.cmpc.Deniquc idcm Vi
pian. paul6 poft in d. §.ficfideicom-

mifttim verficul. quanquam»fideic6-
miftum reli^tum fi hseres voluerit,n6

valerc,plane probat , cui c5cinic tcx.

in l.Scnatus,§. lcgatum ft.de legat.i.

vbi,/(r,iirum,inc|uic, in alienu voluntate po-

nipotefl^inbaredis non poffA.Porro, fidci-

mtllom teliftum nifi bseresnoloerit,

inipfius hxtedis voluncacercponto

ciTe yerba ip£i fatis oftfendunc,& 1 u-

tifconful.
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LaXM SacrofanB^Sickf

titeonCnUAhiiquaficcniitmdcfideum* bisifiteum propric loquotum £ui(Ie,

«riJbM €il^&frimm wlimUiUm nigit,

AIbcric.fiartoI.BaId.|& alijqaoru
memintt Coft.Jib.i.reieft. cap.2.4.iii

princip.& fcquitur Couarr. d.c. cunti

tibi,num.9.tcxt. ibi intcljigunt in fi-

. dcicommifsi adcmptionc , vt, quan-
iiis illadfttb libera voluncacehasre-

dis rclinqui ncqucar^adimi umSitt
poCsac qujun iQiecprccanoncm ver-
ba tcxr.ncn patiuntur,qux fidcicom
miHb ipfi conditioncm ine/Tc, plan<i

probant : Vltraquam,qu6d,ncmo fic

oc faci]i,quod ^ute rcli(^uit,incontio

nenti fub condicione adtmere voloif
fefpr^fumaturJ.non ad ea , vcrficnl.

qu6dfipute.ff^condic & demon-
nration. Dcnique,nec vcrum puco,

ademptioncm in libcrum harrcdis

arbicrium coliatam, legatum pure re

. lidum impcdirc,rurpendcrcuo f (ed

magis ademptionem lcgati iniitil5

fore,illo puro mancnte; fle idemerit
sn ademptione, alceriusarbicrio c6«
lliiira,vc, ^uad Tithreiiqui,illi adimoJiSC'

froniusvolucritfCX regul. l.Jcgatainuti-

liccr,vetricul.quibusex caufis.ff. de
adimcnd.lcgat.pcr qucm ccxc.ica ce-

nencBald.qu^ft.6.Salvc«& laTt num.'

ft.in Lcaptatorias. C.de teftamen.mi

lit. qux fenccncia comprobacur ex

ratione, c]ua, fcripnmus , non valcrc

lcgati dationem fub conditionc , fi

Ticius voIucric,qua: xque milicac in

adempcione,& fi in ademptionc,cd-

munis opinio in d. $. fie cdeic6mir-

fiim^concrarium ptobcc, vc tradtc

Goft.in dift.lib*i. UicGt, capicuit

num.ii.

Quarc, pr^difta intcrprctationc
' ^ omiifa,&altcra Coft. d. lib. i.rciccl;.

C.14.nnm.i^quem refisrt Bc fisquitur

5armienr.Iib.i.(e]ed» capit.^. oum.
iS.cumfequcntib. U eis non relatis

Spin.in Specul.tcftamcntor. glo{r. j.

p1iacipal.num.65.quia Vlpian. vcr-

fiiteri debemut.non coonenit» diccn
dumfdre,exi(limo,pro vero inielle*

&u cexc. in d. §. fic fideicommifium,

coodicioncm.de qua ibi, non fidcico

mifsi adcmptioni , fcd ipfius potius

refolutioni inie^am fuidc: aliud eft

enim,Iegacum puruma fubconditio-

ne adempcumialind , legacum puru»

fub condicione refiiluendum : nain,

prlmocafu,legacum,verc,& proprie
condicionale cfficitur quoad tranf-

mifsioniscftcdum,^: alios , vt in l.fi

legacum jpure.iF.de adimend. lcgac.l.

quibus diebus.§.quidam Ticio»T.ali*

3uando.ff.de conditionib. le demoii
ration. In altera fpecie , Icga-

tum,purum manec,quanquam cx c6,
ditionc futura refolui, poftca pofsir,

cexc.optim.inl. obligationum fcrq

§.condicio.ff.de obligat. & a^ionib.
l.a.§.fi in diem. ff. pro eraptor. I.a.-

ff.de in diem addi^. Qu; locaglof-

fa ibidero,& in d.$. fic fidcicommif-
ruro,& io d.§.qutdam Titio. Bart.ia

d.l.fi lcgatum purc,& fa:pe alibi , fo-

liim in contradibus proccdcrc,iDtel

liguoc,in quibus loquuncur , oon la

vltimisvoluntatibus.quarumdifpo-
fitioncs

,
femper conditiooales elfey

volunt.ctfi refolucioni carumcondi«
tio fit appofita.Quam dodrinam , SC

difFcicntiam mtct vltimas volunta-

tes,& contradus,ttadunt cciam Bal.

Salyc.&Fulgof.in d. 1. 1. 8c eft com<
mune placitum in d §.quidamTicio,
fecundiimSocin.ibiaum.8.8c Coft.
qui iJluJ fcquicur d.capitul.24. num.
j.Cui .Tnintitc non potui.quia diffc-

rcnna: rationcm non pcrfpicio
, qua

non cxiHente ,certiim U vulgarc cft

In iure noftro argumeotum, de con*
craAibusad vItimasvoIuntaces,ft6-
contta

: pr^fertimquejcum verboru
figura,c3dcmfit, tam inviucntium:

quamiamociccium difpoficionibur,

diucc*
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diuerruin illonim fcorumt 6e incer-
prctacioncm inrroJuccrc , non pof-

fuiic,c]iii.i hi,diucrfa ab illis non ien-

ciunc.cuui cadcnij iju^ iJJi, verba lo •

quuncur.qnibus animi fenfus j &: vo«
luous fignificanir d.l.Aj.Labco, ver
iicul.id fubero.tf.dc ruppcllcft./eg.'

Dif ficilc autom cft, difccrncrc inter

reliiii .idcmpti-ondm condit.ionalc,

& reloluciuam cius condicionem : fi

ti^cn pod dacioncn) Jcg.iti , flacim

luic,(eB his liJiilia verba requancar»

M|i 4V4ara «xAjMmmit, vrgens conieda
ta erit inccrprccaodss volununs,pro
rcfolucione potius quam pro adcmp
Ciooe argum.d.l.ni n adta ,vcrficuL

quod fi
^
urc.mulcoquc magis proba-

ctu id cric apud Vipan d.§.ijc ndcico

m^fitim , ne alioquin , adempcum •

piufquam dacumifidcicommifllum,

intcrpiccctnsir . ficcnim ,diiluui ibi,

proponitur, mfilwamiun^mit^lidt*

- Dico haquCptidcicQmmiiTum ibi,

noo,(ubc6diciooe reiidum, nec»tub

cMidicione ademptum fuiiTeifed pa-
.

datom , fub condiclone rc(oltieo«

" dom > qua' rcfolutiiia conditib , verc

conditionalc , fidcicommillum noa
tacit,quod purc datum, & pctfcduin

excac,quiatamenconcingcrc poccfl,

tciecuca retohitiua condicione re*

trad'Cc4ir,qua(i coodicionale dicicur,

quia,£ciliccr, non ipfius pcrfcttio for

ma'ls , (cd pcrfcdionjs irrciiocabili-

tas a ccnduionc pcndcc. tx quo ap-

paccc,cale fidcicommj^Tun; vctiiccc

valere,qaanui»rcfoluciua illius con*

ditiqm alienum collaca (tt arbiirio,

^uia fideicom miirum ipfum , non a-

Jjcnoarbitriojfcd fuprema potiustc-

(lancis vokincatc formaiitcr caufa-

tu sn ci\,quod facis cfl,vc valeac, Jicec

rcfoiutioniseios conditio ab alieno

pendsac arbitrio-,vt fnpra ob(eroaui«

14 mus, Qnod vecd|ia d.§Jic fideicoin*

I'.

» miOiim , pofica refoluctoa condicio--
ne in voluncacc hxrcdis,indebicoris
jpfiusvoluntatc icpoficum apparct,'
an mcflcdu debcac, non obft.u luris

rcguix.dc qua fup.a iud cft cnnn, o-
bligationis natioitas & fubaancia;
qua?,in debitorisarbitriom confetri»
nequit ,tc in d.§. fi: fidcicomifliim,

vcrfic.quanqua.l.lub hac. ftUc oblig.
& aftion.cu alijs,aiiud,iphus iam or
tac obiigationis fcfoliitio,qiirc cofcr-
ripoceuiodebitoris arbicnu,vt in

d.|.iicfideicomniiflrom
, inprincfic

ica»licicemptio &c vcndicioin alco-
rius cx concrahcntibus voluncate c5
fcrn ncqucat, an fiat. l.in'vcndentis,

Cdc coutrah.emp.cumcocord. cihs

tamcn rcfoluciocofcrripoccft, vc tca
.dunt gl.ibijfic communiter Scribcn,
Dcnique ,naturale e(l:homiOiboto«
bligari nolie.&iibcrari vcile;6c ideo»'

libcratio . in dcbitoris voluncacc
, cd

fecundum nacuram ponatur, fccun-
diimpadiconucncione poni pocc(t,-

obligatio ver6,cui nacuraiicer cuiuf-w>

qoe votuotas repugnat,cx v i pa<^l la-

^
eamcon fiErri nequ.it,qoafi,lex io tibct'

racioncp.nflun! nnturu: confcncancii
approbtc non lic in obiigaticne. lcx,

inquam,imicatrix naiucrf:. §.aiinor^
inuic.dc adopcion. ...

I j . . Confitmaturauteui prardfdus tii*

tellcAus ad d«$.fic fideic6mi(rum,eae

vcrfic.hoc auccin,cx quoloco Vlpia.*

poftquam- nbfolmt iracl.itum de fi-

dcicommiflb reliclo nifi h(jrcs noluc
iu,cra^arcincipic dc lcgaco rclifto,*

cAm volueric.dc quo aif,qu6d, con-
ditionale c^e , nemioi dubtam eft;

in prima ita^ue fpecic, non dtxic
fimplicircr , conditionalc fidcicom-:
rmlium cllc ,fcd

, quafi condiciona-
lc,in lccunda vcro

, coni/tionalc fi-

n« dubio* dixic, inuucns, fcilicet,

jdifferentiam inter legatum , nifibsm

imif ito/wrfrt &,cikm voluerit , difFcrcnw
" ^ KJs; ci«
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I. C. deSacn/ancl, BccUf.

mv^roftatincoiquW pnmo mo-

dorciii^um , abinitio purum cft , 6c

quia refolui potciV ,
quali condicio-.

nalc rcputatur,{cd (ccundo modo rc-

]i£luiu,ab iniiio vcrc K propriccon^

aitionalc cft proptcr inccit^dici ad

i^toncm, quf conditioneni facit.l.

t.Kdics inccrfUs. iJicrcs 0)etts.ff. do

cond.6£ clcmonft.

Ex quo,vltra alias.notanda cft

^diftcrcntia intcr prardidas lcgato-

tua) (pecics : quia inprin)a« fi hse-

r^sfenolle darle, femcl declaraue*

riCt refoltttionis conditio.extitiflct

dicciur,idciic6qiic , 6: npoftca,da-

rc fc vcllCjdcclarct , non ideo magis,

femeldcfcdum lcgatum , cx tcfta-

xnento peti poterit :boc autem Je-.

gatum , tkmhdn$ foliurtt , liccc haeces,

Ume], icecuro »& fxpe Cepsnsdicac

f^nolle, tamcn,fipofteamutata vo-

luntate,re vcllc , dicat , cx tcftamcn-

to pcti potcrit , VI notauit Coft.libr.

fccundofelca.capitul.final. numcr.

5.ec vbiinargufflCi)tttm<iiidocic.

lurifconfult. verba inj. cencefimis

§.final.ff.dc verbor. obligation. Ego

10 hanc fentcntiam cito, vclut cx-

prcfTamjVlpian. authoritatcm in d;

Vierficul.lioc autem, ibittrailum babet,

quandiu viuat i$ , a quofdcicommifiiim rtli"

SwHefk ,qui in aliera fpecie dixcrat

,

quddptimam voluntatcm cxigitfi-

deicommiflum,idcoquc > poft pri-.

sriamvoluntatcm no efle arbitrium

hxrcdiSjdiccndijfc noluifle. Cur vc-..

10 hoc lcgaium , cum b^tes voluerit , va-

lcat,facilc deprchcnditur, quia Jcga-

cum ipfum fuprpma ceftacorisvolua

cace reliftunvapparcc,cliius conditio

pcr diem inccrtam caufata,non coa

fcrt in liberum h^rcdis aibitiiumjan
' dcbcatur,rcd,quando dcbcatur.quod

iUicommuti,lceitime poctft,vt idc

VIp.4ocet in l.hdeicommiftaria»vet.

. ficuJ.quanquam. ff. de fideicommill^

•
»7

libcrtat. ' *

PrJtcrci , huc ctiam fpcftat tcxt.

quivaldc communcs iraduioncscu

turbat.in l.Senatus. legarum.tfldo

iegac.i./f^«irMii* inqQic>tt«'iffWM/MiiM-
.

ttponipot^ , in hxredis non foteH, Ercuis,

U difficilis cft, cui,non deeft,qui,fal

ua conclufionc communi,refponde-
ri non poilc,mgciluc fateatur.Com-

niunis camen intcrpcctacio cft , qua
ibi gloflacradidic»TC alicna voloiii*

tas ibi » de ipfius legatarij voloncace.

intelligatur,qu2 interpretacio, TCCa-

in fe cft , poteft cniro alicui telinqui

fub conditionc,fi ipfc voIucrit,l.fiua-

lcgatum.-§.illifi volct. ft^de legacj.

l.fiitaexpceftum.ft^.dccoadition. U.

demoDftracio.oec unc^m Jcgatum,-

fed & h^cedis infticucio ita ficri po«
tcf^tjifolumt^hera elio ,Uam dubicari.

l.CorncIius.fF.dchirrcdib. inftitucn.

l.vcrba haec. ff.dc condirion.inftituc^

Illa tamen difFcrcncia cft,qu6d in ex

tranci hxrcdis.perfooa, talis adie-

Aio nihil opecatur. in fuo autem
&eceirari6 , condicionis vim habec»' •

vt,n noIit,ha?resnon exiftattd.l. ver-

ba b^c,'cum alijsap legatis vcr6, ta-

lisadicftio femper hguram & viirfc

cdJuiQnis habcc,opcracur, namquc,
vc cranfmilsiooi locos hon fic pne*
mortuo legacatioantevolootatisde

clarationcm,d.I.fiicaIcgacum. §. illi

fivolcc,d.l.fiica exprcfluai.Hic ver6
pro ratione praidi^? fcnccntia: &: co

clufionis adnocare,libct , talcm con-

ditionem ioliberum ipfius hxrcdis,

vcl legaiarij.qui fub oi vocatur, atbi •

trium coilaiam , non vitiarc difpofi*

cipoe,quia tunc difpoficio ipia, fupro

ma tcftatoiis volunratc prcduda&
cauiata rcputr.tur,foiuc]i:c cius codi-

tio in liberu altcrius arbiiuu c6£cr->

tur,quod difpofitione ndvitiat,vttra

didimos fup.c6fecor vfsrd in pr^dJpe
cie difpdficcddicioiQS difpoficioipfit

ia
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Sexu

in alccrius arburium colIata,<]uia nc
mojfibi hatredicactoi ^rel legatam da
rc,poceft: dacto,oamque , diftinftas

perfonas referc> &difcernic, donaco
r!s/cilicec,& donatanj;vndc,quidi-

cit, Ticio centum, ft voluerit^ ipfc cft, qui

rclinquic,&: Ticius.volcndo, cft , cni

relinquicur,acquc ita neccirariu pcr

(bnam aUertus rerpieic,a quarelidfi

Gapiac»teIi(ifcum,ioquam« fibi , ii ipfe

To]oerk»qaxverba, cum conditio-

ncm important,ita vc pcr illa difpo-

(icionis fubftantia, in alccrius arbi-

crium collatanonnt,rcli^uni non
vitianc . Apparec iuquc, prxdtdum
gIo(ts tc communem iocelleiftom

ad d.l.Scnatus.§.legatun3, in fe veru

cfTc.Scd n on idcirco adtex. ibl pro-

bandus cft,qui liccram i]lius,diuina-

conc rcftnngic,& apparcntcr violat,

qui enim dicit, legdtm tiiduM wfam^

tate poni fcteji , ooo iioe diuioaciooe

magna,ad ipfitt* legatarij voloocace.

G0ar&atur,aut etia,inuicus trahicur,

chm rcfpcdu legaci illi rclifti ,pro*

pnus,in propria quain alicna volua

tatc ponijdiccretur.

X 8 Puto igitur,d.§.Icgatum>iocelIige

dom fpre*noo^de (ubftaocia ipfius ie

gaci,qua,nec io hxredts , nec in alic'

na aiterius volnntacc ponipollc, co-

ftatjfcd dc rc lcgata,lcu qiidcicatc ip-

fius,qua: in alicna volutatc ponipo-

tcft,m ba:redis,non poceft:que iocel-

leQum,pri6s io fe verum , deiode li-
' ter^cex.conueoirc,oftcndam. Ec ve-

rum cflc,ab harrcde incipicndo,in cu

ius voluncatclcgatum poni ncnpo-

tcftjid cft,ncc rcs,ncc quantitas lcga

jj^piobo cx co,quia, cu in libcro ba;-

cedisarbicrioponicur,quid aut quao

C|in}>legaci noniioe pr^ftarc dcbeac.

etfirecuodum verborG figur^ non po
natur,an dcbcat.fccundu tamen pro

babilc rci cucntum,& cffccaum, iioc

ipfum ponicur:quid cnim inccrcft^ii

•

hxrcs volucrit,mihi legctur.an quan
tu,quiduc voluctu? cu,qLi,quaDtuiu
jpfe velicjdare iubecur,arsispartc mi
n 1 ina dando,libercutr«qQOi volunras
dcfundi , non cancum in irritu dcci-
det, led ndiciilofa apparcbic : vode»
mcnto, tanqua qu^- rjuiculofum ,ac
ludibrio habcdumparcrct cfic<ftum,

pro Dulla ab toicio habita cft,ar2um.
Lcondiciones.£. 1. qoidam in (oo.ft.

de coodicinftic-coofirmacur harc fea
ccncia.ciufquc ratio,cx communi,ac
ccrta rcfolucionc , rationc illius,

quatraditumcxcac,qu6d inccrcitu-

do io gcncrc gcncralifsimo , vcl ccia

• fobalceroo, difpofinonem viciac caoi .

concra^lus quam vlcimar voluocacis,t
vt fipromittacur, vcl in ccftanicnto
rclinquatur,cns,rcs,vcl animal, Cm-
^licicer, l.vbiauccm nonapparct , &:

ibi Dod.ff.dc vcrb. oblig. 1. cu poft,

^.gener.Edeiuie doctradit Gom.x.
rom.c.ii.num.8.verfi.decima c6cla-
^o,vbaracionercribic>quia dadoqoa
libet rcm minima dc muodo>]ibera-
rctur promiiror,vcl h^rcs, cx quo dc
rifonucltct,qu6d calis difpofitio va-
lcrct,qua rationcmfcripfit glolT.inL

legaro gcneralicer.Cde Icg.i.gl.cci2

ttibi De£t.cxGom.d.num.8.io
gcncralitcr,mfnr.dc Icg.Quat corau-

'

iiis rcfohitio, ciufquc ratio,idc.cquc

Concluclic in lc^ato abhxrcdc pra:-

ftandoiccuniiuai quod ipfc vciit.

VbiaBtemooo iodebicoris, fed
alceritts volucace hoc ponicur, ceflac

prxdifta racio,quano)s coim, non
plusvcniar in lcgaco.quam quodii-
le, vcUe , dixcrit , & rcm minimam
vcllc,polsit, calcmcamen voluncuis
cuencum fperare non debemus dc
co,cuinsid ooo iotcreft , fed potiu
fpciarc dcbcmus , quod fruftraco-

riam,&. ridiculofam noncfficicc vo-
luncace dcfuncli arbitrio fuo comif-
fao^iquinimo incafu ifto, rci cuccus

KK 2 de-
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dcfunfto iinpucari oon dcbebit,qu6

magis foluocas illius deriforia iudi-

caridcbeat,fiquidcmnon illius ar-

bitrio rem commiiic ,qui hominum
jnfpcda natura,ad nihilum fcrc,cam

reduilurus cflct, fcd illi potiiis ,
qui,

rccundum candcni naturam , con-

grua lcgaci ruinmaiii dcclararec , cu,

beocficio affici homincm , interiic

homiois . I.(eruus ca lege* ft.de reru.

cxportand.Scd raro euenic, vt bcnc-
*

ficij iftius intuuu . ciim rcs propria

agitur,liomo homini fuadimitcac,

qui vtmamaliena oon concupifcac:

qaoctcdl, iDaiieoa voluncace poni

pofle lcgacum . id cft , rem, feu fum-

mam lcgati, in bxrcdis,non pofl*e,di-

cimus. Cum autem in alicna volun-

tatcrcs .fcufumma legati ponitur,

(ubfl:aDiia non pooitur
,
qu^pociusy

fupremateftantis voluotace pr«fu(»

ponicar«]j(pofita, dnm ille eft,qui

dare io(sic,&,quid>aut quancum,alie

nocommificarbitrid . Atquc ita,vc-

rus infc apparcc incellc^us,qucmdl

ximus,ad d.§.lcgacum.

Quod veir6 diutnatorius illc non
fit, pacec , quia ]iterjetext;'bene ad-

apcacur, non enim inqaic , Icgatum

in alicnam voluocacem confcrri po-

tcft, quod vcrbu m, fon/frri
,
firnpli-.

citer prolatum
,
legaci fubflantiam

collacamionuit, vtapud Modeftin.

in Lnoonanquam , in (in. Kdecon-
dition. & demooftracioo. quam ver-

bi (ignificationcm fcrucans Vlpian.

in l.i.fF,dc lcgac.fccundo , non dixit

fimpliciccr, in jrbitrium alterius , confcrri

legatum potesl, Ccd addidic,rf/Hri conditiOf

Vcrbum autcni, fo/<i,quo vticur lu-

rifconfult. in d.§.lcgacum , tem lam
fa^m innuit, oeccnim

,
quod non-

dum cft,alicubi poni pctcft. ciim cr*

go , in alicna voluncacc Icgacum po-
ni poflc,dicitur,fndum kgatum prx

tupponitiir,non vcro facicnuum, fa-

ftam,inquam, fupremaceftacorSsvo

]ttncace:Nunc ver6,fifiiAum iam le-

gacum in alicna voluntatc ponipo-
tcft, in hxrcdisn6 potcft: circaquid

alicna iUavoluncas confldcrari ap-
tius potcft,quam circa quancicaccni»

vcl rpccicm legati i cuius rei dcHni*

cioialiencvolunuci c6micci poteft,

haercdi$,noo poteft , tc refoluimas:

quam rerolucioncm, yltra ca iqu^ ia
probationem &: confirmationcillius

lupra adduxi, probat mihi lurifcon-

fult.fmc African.fiuc Ylpian. illc fit,

(fab vtroquc,namquc,fcripcum Jc-

gi)in d.§.legatam.

19 Sapereftadhucaliud Vlpian. rcf-

ponfum.omniumin hac maceriadif
ficillimum, ncc cnim vnam tantu m,
aut in.partc vna cantum , difficulca-

tem pacicur:adc6 vc in co iibi ipii lu-

hfeonfulcvideacor concrarius: illud

cft in l.fideicommiflsria libercas.

defideicommi/rar. Iibercac. cui vari)

afsignancur intcllcflus.vt conftatcx

lafon.& Dcc.in l.capcTtorias. C. dc
ceftam.milic. Ludouic. Lufitan.inl.

vcrum.§.cum quidam, col.^.cumfe*

qaeocff.de rtb.dab.Meoef.in ].i.no*
' mcr.si.ff.dc lcgat. prim. Coftjib.i.

(c\c€t. capitul.vigefimo fccundo, Ja*

tc Sarmicnt.Iib.6.fclc<ft.c.6. ex num.
7. & poft omnes Spin. dc Caccres

in Spccui.tcftamenc.glofl.j.princip.

nom.f^.Incerquos AccurU incelle-

€tus in gl.i.commun]s cft, vc ceftan-

car plorc s c i ta ti a MeneCd.I.i.n u. 5 1.

'

qui fccplir, Vlp.in inir.tcx. non dcci

diflcjlcd quxftionis ibi propofitg dc-
cilioncm diftuijne in vcrflcul.quod

fiica.Qu^intcrpretacio,quamnc vio-

lcnca,vmcuiquc pacebic VJp'lcgcn«

ci,aic cnim, HdticdmtfarialitcnMttMJk"

rifoufty tura^fi nlueris ^fid^itiui romm itto,

rt Sticbum mjnumtttas
, qnanuis mhii ultud

in tenametnofit, potefi ruleretx nutu h£redis.

I-iis Yipiau. vcrbis,oon roium,noa

coa*
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comic«kirgldiiiitelka;us, fed illis pla fcrt , quafidci fuaecoinmtfltnii fSiC
necontraritis cft, quocjrc;! aJmirti

nequit:nccctiarD alius , qui commu*
nuquoqucpcrhibctur , &: illequide

perbibec , cl.principium ccxc.corrigi

ftt d;ireriicuT.qa6d fi it» : nam, prae-;

cevquam qudd lunrconfulco Ylpi8«<

fbiipfius inconcinenci correAio« rcs

cflct indigna, quam ncc in vulgari-

bus Uominibus pr.Tfumcre dcbcmus,

l.non afi ea,v erfic.quod fi purc. fF. dc

.

cond.& dc monftr.in d^vcrficquod fi.

ita diasrfii lilia qusftia traftatwTy'

quam inFra explicabirous. •

Quarc , his &c alijs omifsis quoru
*® memincruncfup. citati Doftor. pu-

caui, aiiud elTc , ftdeicommiiTum ip-

fum,vcluc in abftra&o,& i rcfidei*'

comviifiaria Ce^mcomiioiii in volfi;

«acc h^rcd i s: aliiid, tein tpfiimfidet.->

commifiariam: primumpoaipotcft,:

fccundumnon: &dc primoloquicur

Vlpia.in d.prin.quodpcr hsc vcrba

figuratuc,ib4rM,ji voluerisJidei tiu cmitto,

nStkbam-mMM^tm^ fecuDdu per b^c,:

|iif»sjUfl<M<MMMrro, vt,fi i0iM$rUjsM*>

4hmmmmmitUiAdeo aucem fideicom-

millbm ipfum in abftraAo fumpcum
poni potcft in h^redis , vel alterius

voluntate, quanuis rcs fidcicoramif*

faria non pofsic,quiaquando fidcico

roifsu ipfum pomcur,n6 poveft D6r6
putari pofitum fupremaccftatorisVQ
lUDtatc^tidctcommidum, namquc,vc

patct.Jcnot.ic vniusad alterum fidu

ciam,pccinoncm, 8c rogationcm , vC

in princ.inftic. dc fidcicommiil. ha:-

ieditatjb.& m ^.Hnal.ioftitii.dcfiDg.

rtb.per fidcicommifl'. rclift. U rcla-

tfoeft iuccr fideicbmmicccncem ,8e

eum cuius fideicommtccicur,habcnc

cnim hxc fc vt corrclatiiia , it3,vt,

invnum ulcm fubicttum cadc-

re, nequea«t;atqueita,£i harrcs vulc,

fideifudc coimniflumeire, bscillius

^olttiiuf I
aUctius volimcittcm xe»

(cc ,fvipremam ,inquam , ceftatoris

voluntatcm, tanquam ftdcicommif-

fi ipfius ctFcdriccm, qua tcfVacoris

Toluntate cum fidcicommidum c6-
fiftat, nihil eft, quod validicati tli

litttrefiftat. Nam,quanois in^effe*:

&a reporuum appareac in voluotater

h^rcdis, an fidcicommido obligctur,*

hajcillius obljgatioquando ille vc-

iic , ipfius voluncatc non oritur , fi*

Ctttiioiioritur in difpoficione illa,-

Tflio ^muimtfi^UntinCafitolhim

fit »qtMrvaIcc,vc in I. cctcia. fT. de le-

gac.(ecundo,iunda glod. ibi in pri-

mointcllcdu,& communi fcatcn- .

cia, licct in hxrcdis voiuntatc fit, af-

cendetc, vci ,nonafcendcrc: quod
relifto non ofiiclc , quia voluntas il-*

la,qua vulc afcendiere,cjtfn viiIt,prio^

remaliamrefert.qua ceUQum cao^;

facur , vt fupra cxplicuimus , quod
faciseft. vc vaicat.ldquc in fidcicom

mifsisex alia rationc maximc pro-

cedic,quia deprimsuaiUotum, 9C:

originarianacuracft > vt a libera hx<K

rcdis uoluncace pcndercnt , abfque

vllo iuris viucuIo,quod pofteaaddi-

tum illisfuit,vndc eciam, fidciconi-

mifsa,appcllatafunt ,quianullo vin

culo iuris , fcd tantum pudore co-

ram»qui rogabancur , coocineban-

tut,vcrrfecc luftintan. in di£l.prtn«

cip.inftituc.de fidetcommiiTar. b^re*'

dicat . cx quo non pariim confirma*

tur pradiiVus inccllcftus . vidctur

Gnim,qui hnrcdisfidcicommifit ,j[i

voluerir, ad antiquam& primxuam
fidcicommifforum naimi rcfpcxiiTey

fecundum quam, in fidcicommiltb

expicfsir,quod illi tacite incrat, vn-
de magis , valcrc dcbuic fidcicoiiiif-

fum ita conccptuin, cum fccundum
prima:uant ipfius naturam 2c origi-

nem,ad quam vnaquarque res fiicit

16 rcuetticuc,concepcnmappakcaC

•
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Secundumquem intclle^um ap- quam adomino feruo ruo datipofo

parcc ,
non magis libcrtatcm quam

icm aliam quamiibct^hib cadcmver
borum figuia, per fidcicommifTum re

linqui po(re:ac<iQe'ica, ItbercadsfA-

norapod Vlpian.in di^l.princip. noa
fiiic in confideracione , iicuc nec in

vctficul.plane, qui flacim fcquitur,

vbi tradit.libcttaccm Scicho afcribi

poflc«fub conditione> (i ipfe volueric:

Bam& hoe «qu^ obtmec in reliccis

8lijs,qux ica celiAa valciic, Lfitu le«

ga»li.S.iUi a volec ff.de leg.f.cu alijs,

quorum rationem fup. tradidimus,

fion difsimilcm ei, quam nunc cxpc-

dimus pro pr^dicto jntcllcccu. d.i.fi<:

deicommiiraiia>in prioc.
' Citci quem text. non minof cft

I diflicaltas in vcr(icul.(e4 ecfi ica«vbi

Vipian.piobacevidenir, valere Jiber

taccm Scicho relictam,fub conditio-

nc4i Seius voluerit,quod quidem li-

bercacis fauori nonmfcribcc, qui, ra-

tionem ab Vlpian.ibifcripcam acce«

tcpcrlcgerit,ait enim,|iiiinNnfiri»pa*

iSh^zfittddmodumJi mbiU§mim$fei,fiTl

iius Ctfpfr«/ttiM tfciukrit i quse ratio

dubioordinariumius refpicic, non
^cialcm libcrtatisfauorcm, ctG gl.

vVerb.libcrtacem « deciiioncm de qua
4bi,fiinore ht>e(cacispcoced6re,iniel-

l%at,qttod feqiiiciir nutol. in U.na«
42.dc le^c.a.vbi Menef.nu. ^ .com«

monem inccrpretacionem ita cffe, ce

fistnr*cui non an'encio, fed Vlpian.

ind.vcincul.fcd8c H ica,fccundu lus

ordjoarium intclligo, cius camc dc*

cifioncm ibi,extra liberutis caofam
nonaocipiam: mirum hoc videbi*

cur,fi noo,conttadictio reputetar, vc

dicamus.VIpiin.duntaxat acfpccia-

litcr in Itbcrtitis caufa forc JntcUigc

dum in qua loquitur , ncc id vllo li-

bcrcatis fauore:Sed mcminiflcopor-

tet 9 peculiare quiddam in libertate

cficyvcdirecu aon aba]iopta»eiW'

{ic.l.feruo cuo. C.dc tcdamentar. ma«
numiir.§.qui aucem,verfic. nec alius

inftit.de fingul.reb.per fideicommiC
selid* per h«c aotem vetba,9Mm ,

fjfonMi ^,m/o* dircda libercas cenfe-

turdaca,nam,licec verl>um,fo(«,fidei

commifTo apcum fic,§.final. inftic.de

fingul.rcb.pcrfideicommi(r. relict. I.

commun.de leg. idobcinct» vbt

ad bcrcdem te&itur,fi eoimdicac
ce(Ucor,^b^,i^ofSflMwiMitMi iiiflla%

fideioommifiaria libertas cenfetar>

relicta
,
qna; ab h^rcde prxftari pO-

teftferuo rcftacoris.§. libcrcas, inftic^

dc fingul.rcb.pcr fidcicomm. rclicc.

cum alijs : ac vcro , v bi ica dicicur»

SijefaM,ljiirnm</«,vi>/o, dircculiheccas

eft»vc.obfisruac iar.in 1. capcatortaj^

co]umn.5.in pciAcip.C«d6teibLmcn.
inilic& nouioresqui Cuman.inccr-
precacionem,& concordiam fcquuu'
tur,ad d.l.Edcicommiflaria, in prin»

cip.cum verfic. quod fi ita,de qua in-

fra dicemus. Ec difierentias tacio eft«

qaonum,6iim teftator,]iberum cfie,

vult, necalicui manumifsionisfadd
committit ,ex fuo teftamcnco libcr*

caccmcompetctc ,vult , ac proinde

roeric6 libercas«dire<3;6 data ihcclli-

gitur,d.§. quiautom • vcrficul. fioal.

Vnde,cum in d. verfieu].-(ed ctfi iUi
fadi fpcctem proponac Vlptan* in di
re^a libcrtacis dacione, quf per birc

verba inducitur)5nV6Km /iWum r^,M.

/0, lcquitur,ialcm libcrtatis dationc,

quam ccftatot cxptcfsit.alicna volua

cate caurart non pofic,quia,vc alieno

feriio libertacem quis direfto daie
poGic, iure impofsibile cft , idcirc^»

que,cum fccundum tcOiatons verba,

dcdircQa libcrtatis dationcdifpofi-

tio fit in d.verficul.fcd fic fi ica, ipfius

teftacoris voluocacedaum iocerprc-

uridebcmuf,tt verbailla,JI«fiiif w-
hmk^in vimconditioniscttiQt figv-

ram
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Sexu^art. §.i. 196
jamgcrant>erunt accipicnda , vt ita

direda libcttas tcftatoris voluntatc

rcli<^a apparcac^fub alicniarbitrij c6

ditioitc , quodc&fflCuprefiif ccftato»

sii folaocaci velattcoQdicio ineft,il*

lam non viciac,vc idem VJp^ doGlA%

Ui l.i flf.delcg.a. quam fup.cxplicui'-

iDus,& facis cxprclsic in (i.veci<rcdfic

fiica>pro ratione illius.

zt Quanuis aucem rccundum prasdi

dum locellcAam »idem xquh dioeii!-

dam «idel>tteur>in rpecie vecficoI.fe«

quencis^bi Vlpian.diucrfum cradic,

C ita fcripcum fit, fi
hjtm w/wrrff ,tam€,

dircda; libcrtatis datio in libcru hz-

redisarbitrium collaca,& (iibi (^uo-

2ue arbicrium in cddiciooe poficom

Ctliadde viciacoc, qaia , pempe,m
baTedisarbicnumconfccri noa po«

'

tcft condicio , an debeacur , vt idem
lutirconfult.tradic in vcrHcul.quan-

quam,ciurd.Icg. recunduai quam ra-

^Gncro,ncc fidcicommtiTaria iibec*

ushib liberohsrediiacbicvio celin*

qui poccft,xqiifceiiim»aatm4gise«

ciam,m fideicommiiTaria , illacacto

ttllitac ,
quod in h^rcdis arbicrium

confecri no poccfl,an debcacur. EcQ
Cuman.in l.illa infticucio, num.fi.

ff.de hxredibanfticaend.Wiieac,fidei

eommifiacuro hbercacem ia liberii

lunedit acbicrium confecri pofle, de

camtelllgcns d. 1. fidcicommiflaria,

in princip.& dc direfta , in vcrficul.

quod(iiCa:qucm fcquicur lafun.ind.

l.capcacorias,num.io.Ludouic.Lufi-

tan.in l.vtcam. §. cum quidam , co|.

14.ff.deceb.dab^lac6 Coft.li.t.rcleft.

c.ai>*cxnam«x.cum fcqucnc. McneC
d.l.i.num.^i.ad fin.ff.dc Icg.a.. Spin.

in Spccul.tcftamcnc.gloll.^.princip.

numer.59.cumiequcnc. quosfanc ia

banc lcncenciam uiiftc puco , no cam
«vUadiffereociKcauone iocei fideic6

n«i(Iartam.& dire&am Itberucemc6

-fliocos » qoara difiScoitaic tcx*iii d.U

fidcicommidatia, ruperatos:nam,in'*

ter h^nc,^; illam , ditfcrencix racio

nuilacft: Qiiifortediccndumfic, fi-

ddtfommiflaciam libercatem moic6
mlnusquam diceftamitn libecum hf

^ cedis arbicciam cooferri pofie , qaiar

direda,cx vnatantum ratione con«
fctri ncquit, fideicommiflaria ver6
cxduabus,ncmpe,quia in hsredis ac

'

bicrium conferri non poccft , an de*
beacoc,& quia,concMiiccas,ab hcce
diiarbiccto,non vcluci j^ooiidiciooe«

fedcanquam k dirpoficione&^cauia

fua tocali pendec ,licuti quodlibcc a*
iiud Adcicommiflum , fca lcgatum.»

fub alicna voluntace dercii^u . Qua
kacioae» fidcieoinmiflactam libcrca*

cem icaceli^m^Stim^^mfhypnt. vtl

SttetumniMumuutynQik valere, puCOb

quauisdircdo rclida.fi Scius voluo-

rit,va]cac, vc diximuspc^mceiicAn
d.vcrfic.fcd & fi ita*

Acquehis explicica mancc d.l. fi*

deicommiflaclalibecus ,quam cocu

iltum ticolam vtdecclcciptic ibt Bar.

hac tanciim circieam tbidem (ccip*

tionc contcntus.Exijsveroqux cir*

caprxfcntem articulum, latius qua
putaram,fcripfl,duo coiljguntur:pri-

mum, rcccpcifsimam fencenciamy

oaa ccaditum extac, hotQfmodi celtf

au,TiVfo fiStmpronmftlmrkJmUt^
ftabilcm &de&nDicam manere:fecu

dum , ( vc iam vndc digrefsi fuimus

regrcdiamur) ncc pijs cauHs ita rclia

qui pofl(;,& ii Barc.in prarfcnci d.nu-

mer.d4.adfiiuconcrarium exiftiou-

oertcquem atijfequocifuot,quorum

fenccntiam non probat d.capic. cttm

tlbi,de tcftnmcnt.iundlo lnnoccn.'CC

communi inccllcdu .qucmfupra re-

culimus.fecunduro quem , in diucrfa

aliafadi fpccie , quam vccba ibi fo-

nanc,cex.tlleaccipiendus eft, vccum
alijs ex mcntc communis incelje*

ftusuadic Imol. in l.capcacoriast
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L, I. C. dcSmo/ancl, Bcclef,

colum.^.vcrricul.itcmatccndc. fF.dc

h.Trcdib.mlhcucnd. Texc.ver6.in d.

l.fidciccmuuiraria, nullum pijs cau-

^SargumeOtttm pr^dac» quippequi»

qiiod ibi fpcciahtcr in libcccace fcri*

pfic Vlpian.d.vcrncu.icd &: fi ica,n6

tcriplic libcrtaiis fauorCj fcd ob pccu

Iiarcm quandam libcrcatis racionc,

qua: proccdit lccundum lusordina-

rium in dircda folunimodo, vc cra*

didimus,o5 in fideic6mifl*ariai-vnde

ad p^as aJias caufas pcocrahcndum-

non efljin quibus.n fcripco iuri fl:an-

dumcft, huiufmodi rcli^lum,
fi

Tttius

w'Mfrif,non*vaIere,diccndum cft,iux

ta Bald. fcnccnciaui in prxlcnci , in

]e^ikom.io.in fioiSedtqoiaBactoi.:

decoipmaDis eftin comrariuni,ab

cain iiidicandaTeccdeDduin non e-

rit,5: tunc maximc quando pro ani-

ma pijs caufis rc linquitur: quo cafu,

cciam 111 libcrum hxrcdis arbicrium-

collau condftione, reliAa vaicre,c6«

nuic BacJiie djiam.^4.in fi.Sedego

puco , vtX conicfturam piccacis crga

animam, capi poffe in rcii^is pijs

quorum conditio in alicnamvolun

taccm confLrtur,quomod6 cnim,qui

pijs cauiisccntutn rcliquic, Tub con-

dicione alieni atbicci j ,p ixfnaierc dc
bemos,pro animaruareliquifie ,cu»

quacanimx expediunt, in alienavo-

luncace poni,ncn cxpcdiar? arhva mejt

in mmibut miifimftr^it Pcopiicc.PfaJ.

ii8.

Ex his autcm ,
qu^ dc vltimisdif-

^ poficionibusalieno arbitrio commif
fis haQenusdiircruimus,infcriur,dif

fereociam clte.interhanc difpolicio-

nctn,pijjM»J?r/pJ5 Titm voluerit,cecum,

£C illa, pifs cauj}s,
f!

Titius voluertt, cetituni:

nampcima valcc Iccundum ius or-

dinarium,cuiu$ra(ionem fnpra ex«

peodimus.vc in infticucione illa, t»

co^nati* mis , 7uius volutrit
, quam

commonis probac i Sc ica^mllitucio-

nem paupcrum
,
quosTitius voluc-i^

.

iic,valcre,rcccptitsimano verifsi-

oiam cHc fcntcnciam ,dixic Coft. is •

capicul.fi paccr,prim«parc.verb.'pattW

porestnua.^.de ceftamenc lib%(.vbiy .

concra Philip.Fran.hoenonpiaBcairi

f? fauorCjfcd iurcordinario proccdc

rCjincclligic.Sccunda vcru, ftrifto lu

rc non vaicc, Sc ica di^crcntiamifti

inccr dirpofitiooes has notauic Baid. :

inprxfentid,nn.io. ^

t f Sccundadiffcrcntia 'eft , qu&d in'

primadifpo(icionc,Tici6 non cligcn*

cc,non dcHcit lcgatum , fcd cligendi'

faculcas ad Cpifcopum deuoluccur,-

cui cxecucio ccftamciici dc jure com.
peticnullaad iddefi^nacapcrfonai*

defunfto.ljiulli,ver(K;.fin aaceor,iii-e-

&a citul.t.vel etiam,fi is,qi:cmtefta»;

tor dcfignauit,ncg;ligcns lic, fic intra-

ccmpiis A jcgc dcrinuum pum illius

voluncaccm non cxcquatur,Authcu.'

dc ccclefiaft.ticu. §.0 autcm qui hocy

C0l!at.9.cap.}.verficul. quod fi iiKra,

cxtra dc teftamcnt.vbi Do&or.& ia>

cap.final.codemtitul.lib.6. & in cle-

mcntin.i.codcm tituI.Parif.conf.i6-

incip.fraicr lo.inncs.nutn.rr,volu(n.

4.MolJii.dc iuil.com. i.ctact.z.dirpu-

cat.a5 i.Go]nm.t 1 6 p.Quodadc 6 pro«

cedtt, vcnon pofsic teftator prohibe -

ie,quin in prxdifto cafii , excqucndi
muniisad hpifcopum dcuo]u.itur, ni

ii cxccutorihus alijs in Iccum negli-

gccis nomiuatis &: fubfticucis,vc cra-

dic Couar.in ccua nobis,per ccx.ibi.

ou.tf . de ceftam.

HoG verd qued de eligendi ^sioil

tacead fipifcopum deuolucnda dixi*

muSinon probacBarc. in l.cum qui-

darn,nu;n,9.6.: io,ft'.dc lcg. i. ca ra- •

cionc , quia is cui paupcrcs cligcndi'*

iacultas commiflTaeft , non eft cefta- •

mentiexecaco'c,Se Ieges,qux Eptfco •

potutexequendi tribunnc, loquun-

•

turinexectttorcScd coouuonis fcn-

tcntia
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tencia centca Bar. idcm probac in ca

fu eleftionis » Ytconftjic ex Cova* tc

laf.in ].final.$.fed Ce (i quis , num.).

infra comnion.de legac. vbit& Ang.
ibidcm,communcmefl*e,tcfl:atur , &
confuctudinc fcruari, quam iequitur

CouarriJ.dift.capituI.5. numcr. 7. de

tcilamcnt. Molin.did.dirputac. 15 1.

C0I.1173,

Inalceraver^rpecie, ftance Bart.

& communi opmione* (ecuodu quS,

valet in calegatum ad pias caulas,

Titio no cligetc, tanqua defcfta con

ditionc fubqua rcli^um fuit, dcfi-

ciec relidlum: quod manifcfta Katio*

jieprobacur,quia,vbi pi^ caoCg relia

quitur fub conditionc aliqua, cum
qua rclidum valcc iurc communi

,

ncn dubitatur, quiddcficicntc con-

ditionc, iUud dcficict :igitur, multd

magis dcficcredcbec , cu dcficiac c6
dicio/ub qua fuftinccur,non inre or-

dinario, fecundiim quod calis condi

tio viciac rcliAa ^ fed fpecialiqnoda

pix cauf?fauore,argument. tcx.in I.

cius militis.§.i«ff.dc militar.tcftam.

luxtaquq^intelligcodacftfcocctKia

Bart.& commuois , probaos , pia re->

lifta valerefubcondicione , in alie*

num arbitrium collata.

. Tcrtia difFcrentia cft intcr difpo

fitioncsprxdidas,qu6d in iIla,pi/;cjM*

fsccntutn rcliinjuo
, ft Titius volucrit

, cogi

noopoccftTicius,incraccmpus a le«

gc dcfinitum pro ezecucioQe vlci*

macuro volnncatum,vcI poftea, vc de

clarecan ve]ic,deberi rcli^tum , fed

cius voluntas libcra& pofitiuam v-

trumuis cucncura crit cxpc(!Janda,

Jta,vctandiu difpofitio iofufpcfo iic,

quandiu voluncacis (uae dcclaratio-

jnemCuCpendeiic ille» eftenim cddi-

tionale celiftum , & condicio pcimS

voluocatem exigit,nulla ramcn cem

.poris mcta dcfinitam , Dcniquc,qui

.non poceft,cogi ad volcndum^vt tca-

'97

diclmol. in I.captatorias^ column.
final.prope fin.ff.de harred. inftirucn.

cogi,eciam nonpoteft,ad dedaran*
dum,an velic, nolicu&i hoc enim libe

ra; condicionis oacurx zqo^ repug*
nat.In difpofitione ycro illa com»

fu,qujs Titius volucrityCcntum, is, CUius ac

bicrio^piarum cauCarum cleccio com
mifla eft,adeligendum cogi poccric»

non quidem occefsicace pcxcifa , fed

Gatt(aciua,icavc,nincra pra:fcriptum

tcrmioum non cligac cligcndi facul

cas ad Epifcopum dcuoluatur jfecun

dumcommuncm fcntcntiam fupca

didam:& eft ratio
»
quia in prxdi^

fpecie,i]lius athicrium, pro condicib

nc oon cft,Gercum eft enim debicuni

iricx voluncacc dcfuncci ,& inccr"'

tum,cui debcatur,quam inccrcicudi-

ncm arbicriofuo commiiJam ,{x iilo

noo coliac,colIcc Epifccpus , illo oe-
gligsnce . Necvcrihicjtempus i le«

geftatutumpro execucione vlcima*

ram voloncatum espedare ,nece(re

cft,(quod tcmpus anni fpacio tcrmi-

nacur in lcgatis non pijs, a die moni
cionis iudtcialis computandum, ia

pijs vcr6 , femeftre datur a die iiift«

nuationis teftamenci, idque quando
iceftatore tempus aliud prancriptu

non fuit,vr tradunt Do^ocin d.cap.

^.dcteftamencvbi Couarru.in vcro-

quc mcmbro coraniunc ait num* z.

& (>.Noftravcr6 Ordmac.lib.i.citu.

€z* u generaltcer in hoc loqnitur

non&Aadiftinftione inccr pia» zb
non pia ]egata,& ftatuit ,a morcete-
ftatoris,non impcditis cxccutoribiis

annalcccinpus currcrc (upcraddico

raenfc ) fed m cafu ifto poccric illo

compcili,vt,cum primum poGit, cU<
gat,nam eleftio ifta,ab vltimcvolfi-

tatisexecutionc rcmocaeft,qttxn6
perficicur eledione,fcd legatorom
pra'ftacionc , pro qua lcgalc tempus
eric cxpe^aadum,Doo pxociedlione

ipfa*
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L. 1 .QJt Sacrofancl.Bcckf.

ipfa,cuius facultas,cum nulla]ci ccm lam nacuia lua cxigit mora , vt cxi-"

pom dilacio iniiult;! dt fiue a ccdato

ie,{iue a lcgC)pra;fcnci dieiid cft,ciliii

pcimum porsit cxpedieda crit:ftacim

ltaquc,cum primum pofsiticligctil-

lc,(cd clcftis non ftacim pr.xftabun-

tnrlcgaca.in tcmpus lcgis , folutionc

diiaca:quodtcmpus cxccucoribus tc-

ft2mcncoruro,lcgfbus eftlDdalcii: vH
de, ad hooc « dc quo agimas, non eft

fioelegvexcendcndum, qui,non cxe

cutorismnnus , fcd dmcrfumaliud
ab illo gcrUjVt probat Bar.dtl.cu qui

da,num.io.& ii.cuiusicntenciam in

hoc fcquor,vc,i$ de quo agimus , fta-

tim eligcce ccneacDrt moram camen
purgare pofsic.Tcibtcenuic Bar.d.nu.

10.& S.in icliquo verOjdc iurcclige-

di ad Epifcopum dcuolucndo,c6mu-
ni fcnccncia: adhxrco concra Barr.S^

quicumfequuncuc. Vcleciam, vcra-

que fencentia cdpono , vt fecundtkm

comunem,eUgendi facalcas ad Epif-

copumdeuoluacur ,non camcnipfo
iurc, poft lapfum Icgis ccrttjinu cxc-

cucoribus piJEfcriptu , fed pofl inccr

pcllacionc cum ccrmiui monicicnc

lcquttcam. incerpcIlacio,fca ter

iQtniinterminatio , (ecundiim Barr.

ftatim & ance annum,{iue po(l,prx-

ccdcrc dcbet;& pofb illam, clci^io ad
Epilcopum dcuoluctur, fccunJu c6-

inuncm: Atquc ita vtraquc fcntcncia

adconcordiam reducjtur ,& vtram-

queratione probo : vt ^nim ciigcndi

faculcas ad Epifcotuun dcuoluatur,

eadem eft ratio In ca(u ifto
,
quar in

cafu exccucoris, in quofcriptu habc-

nuis vcroquc iurc,cxcquedi ius Epif-

copo dcuolui.: ac vcto quod attmct

ad annifpatium , diueciain ytroque

coniideratur racio:quia executor, no
tamfacile , excqui dc fa<flo dtfunAi
voluntatc,potcfl,&: folucre legac3,vc

illcjvcrbo dcclararc, potcd.cui folut

dcbcantur, qu^ quidcdccUiacio nui

gic rcalis execatto,cuias intaito,le-

galistermtnas eft iodultas: iJletamo
ante mooitionis tcrminam,pargarc.
mora potcrit,vt in plcrifqnc iuns ar

ticuhs conccditur
,
quando ncc a Jc-

gc,nccadcfundo,clcdhoni tcrminus

pr^fixus eft,quo , in ca inccrpellacus,

cgfcridebeat.

17 Vode eft , qu6d aliquando poreft

Epifcopus ancc legaiis cermini lap-

fumjcogcrchfjredes, & cxccutorcs,

adimplcncj.i dcfundi voluntatc, pcr

ccQfuram ccclcfiallicatvci intcrdida

adminiftratione bonocom illius , vc
tradunc Dod.inc.fi faoeredes^deteftt

vbi Couar.nu .^.cex. ibi adhoc opci»

mum circ,i.lixic,ex quo h^c prccipuc
colligitur atrcttio, ctu ad lcgara pro
fana. Hoc autem vidctuc tuc lucc iic

ii»cumcou{liccric,dcfundi bona ef-

fe,e quibus lcffaca folui cdmode pof-

finc^c icadcnindi voIuocas,ancc lc •

gis tcrminum execucioni mandari,
abfquc vllo hxrcdis , fcu exccutoris

incomoLlo,ita vt.anni tcrmino, non
alia ub cauiam qua prouccc incctufu

rlum medij tcmporis fioi quxrcndu
ex bonis dcfundi,frui,intendat: quo
fane cafu»ctiam no requilkus cxecu*
cotjiurc poli ccncbicur ad prarftacio-

ncm lci;acorum,quibus iicccodicio,

ncc dics mcfl: vndc prafcntia funt,

& prafcnci diedebencuc.l.i.il.dc con
ditfle demonft.l.onmia. fF. de lcg.z.

cualijs!qu6d cnim,fccundumiusfo«
r(,anni fpacium indulgccur,procedit

ex racionc quam diximus
, qua: vbi

ccli'tt,faltcm in intcriori iudicio , in

3U0 rci vcruatcm ipcdamus
, icgis

ifpoficio ccfiabit.

2 g Qj I a rca diftcrencia eft,qttta in tlU
difpofitionf,S. P«riEfW</ii: centu,fi foi»

wff >v/Hcm, cflo quodvalcat fccudum
B.irt.&: cocm fenccntiam,dc qua fup.

(qua flaacc pcocedunc qux circ^ illa

diX"
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Sexupart,

dixlmus ) non potcrit Toannes aliam
Ecclcfum ctu paupeiiorera , & qux
rcU^i commodo magis indigcat,lo-

co nominacf i defiiiido eligcrc* ctia

de DuBcefamcon£enru;Deceniflai ce-

ftdcotis voluncas,quandmin,den;ina '

toabillo, vCuimplcri potcfl, in aliu

mutari poteftfine fummi Poncificis,

& fnprcmi Pnncipis c6fcnfu,vt tra-

dicutin c.tuanobiSjvbi Couar.num.

peo.de ceft.Mol.dc iuft. com.i. ctaft.

^b.diTpuc. 149. col.j161* Iicec «lij hae
tn re Epifcopts lococfi plus cribuanc

qua iurc fcriptum rcpcriatunquibus

nouallcntic Molin.nec Couar.d.nu.

pcn.prxtcrquam in cafu aiiquo mag
na' acpublic^ neccfsicacis, cui aJiun-

«krobuenirt liequeac aClque maxU
niadifiicultace.

'

Quod ii pJacear>cauce accipiendu
' eil, nefacilc pubticx ncccfsitatis ob

tcntu, vltimit voluntatis lus percat,

4}ua,m obferuari , publicc cxpcdic.L

vel ncgare.£quema4|n. teftam. ape«

• ^tant. ccnihil eft,quod magishomt*
'

nthus debeator,vc m noftro cex. Nec
eam Romanus Pontifcx nifi ex iufta 50
& neccHaria caufacommutat,cuius

caufa: examefummarium Epifcopis

tanquam fcdis Apoftoiic^ delegacis

eotnmitctcur ia Conc. Trtd. fe£ai,'

Ct5idcreformac

In illavero difpoficioneipi/f MH/Er,

qtmsTitiut votutrit ,!ibcro Titij arbi-

tfio,piarum caufarum cledio com-
miirac(l,vc,inquasvelic, tcii^ucx-*

.

pcndatur , fiue redempcioni capciuo*

rtim^fiuc pauperibus • auc docibusoc*

phanarum eroganJum.
Circaquod quauic Baid.hic in re-

pct.i].7.nu Z5). an diftributor pofsit

m fiUum fuumpauperc diftribucrc?

& ccucludit,quodpcfsit^dummod6

non in coram baeredicaceoi filios, vel

cbnhmdos eligac,(cd in parte miiia.

caAi| puta , quoadaIimenta:fcquicur

.#.1- ipg
Beflct.hic nu.iij.idcro notat Bal.pec
tex. ibi, in. 1. illud. ff. quodcuiufquc
vniucrlic. nomin. fcquuntur relati a
Mantic.dc conicft.vlt.vol. lib.5. ttt.

5.n.5.& io.Surd.dcalim. tit.i.q.94.

no.j.Eft aucem przdj£ta fial. refolu*

cto,iu accipienda>vc»fi legacu, velhx
rcditas,quam ccn;atorpaupecibusdt.i
ftribuiiufsic ad arbitrium altcrius,

vniusduntaxac paupcris, Sc non plu
rium aIimencisfufficere,pofsic, non
pofsic clciftor , feu diftcibucoc cocum
|jBgacum,feu ha;redicac& filij fiit pau-
peris alimencis a(signarc,quanuis cci

to indigeat pro alimcncis, feddebec^
alijsctiam paupcribus diftribuerc ,

Cngulis pio paupertatc ac nccefstta-
te ^ua labnrac • vt ica diftributio fiat

in p)rtes,ctfi nnllt pro toto fofficiat^

quiah^c fi^etur fuifTe mensdefim^
^i,qui,pauperibusbonafua, velpar-.

tcmcorumdiftribui,iufsit,vr,n6v*iI

omnia,fcd pluribus tribucrentut.iux

ta illud P(aU l ll.Hifptrfu^dedit pauperU

^,prpb4it Manticqui alios refcrc d.

C|'c,f.nu.i8.«: feq. . .

Eft.tai]icn aduertedum,qu6d,etfi
filiuspaupcr fit ,fi tamcpaterciush»
bcat,vndc cum alcrc pofsit, dillri^u-

lioni* liuiufcc particcps cffici no po-
ceril,cumpater,eum alcrc,tencatUL:

vodc.eledio fiJij , quafi paupcns , in
cafu ifto,in ipfius elcdoris,leo diftriv

butoris cedercccni^Iumcntum con*
ctanotat.in I. fi quis Titio 17. ff. d«
Jcg.i. &:in Auth. quibufcunquc mo-
dis,infra hoc tit.erga fc ipfuin ennn,
6C in propriumfuum commoduoi di
ftrib^cre,nonfocefttnifi eflec tn (um
ma necefsicate,nam cunc ltcerec,:fii

fc ipfum diftribucre, vt tradic Cardi
in clcm.i.coI.pcn.q.22.dc ccftamc.5p
ibi Imoi.col.pcn. vcrf.nunquid exe-
.cutor,& Anchar.ccjlum.fi. q.3. Parif.

conf.ft6.no.ax.yol.4.Mancic. d.cic. 5.

lio.9tSur.qut aIiosrefer^d.q.^4.n.4.

Qummo
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Qrrinimi)quanuis qui cligitut,n6 Cc bona fua paupcribus dirpcrtiri hi

fiiuis cli^cntis , & verc paupcr fif, fi

pa(rcu) canicn habc.ic, qui cum alcie

polsiCiin prxdi^am paupcrum diftri

DodooiA vocari dod potcrit: Simi"

]icersfiec pacer paupcr,qui filiumba-

]aeae,i quo aii porsir, 8c debe4t,qatia

lucns dcfunLli, ca cfTe conijcitur , in

pio paupcrum rcfidojvc ijs diipcrtia

cur,<]ui aliundc nontiabcnr, vndc lc

fllorc pofsint : Prxterqua, quodpau^

pcr oon didcor. qoi habec patrem dl

okem,vt per D.D.in Auch.pr^cerea»'

C.vndc vir,&vx.c.i.&: ibi Abb.nu.i.

cxir.dc Magiftr.nc aliquid cxig.Pct.

Surd.d.trad.dcalimcnt.ticul.1. q.}5«

numcr.30. U req.f< citul.7.quxft,57.

Aum.7. »

• £xqoo, Batcol.lcnten(ia i(i l^f^mt

quidam^num.^ffide lcg,a.Vbi tradict

cundjfi clcftio paupcrum comnuira
cft Pnori fracrum Prxdicatorum.po

tcO; Prior cligcrc fratrcs fuos, ta vbl

cle^io commiflia eft per vetbumli^
beciarbitrijiqtiam per vcrbam»quo<l
importet arbitrium boni viri,in qutf

vltimo a Dyn.diuertitihxc, inquam»
Batt.fcntcncia, noo indiftinftc pro-

banda cft,fcd,cilm mcnaftcrmm bo-

na non habueric,(^ua tracc ibus pro vi

du veftitaqa^ faiis fincrfi enim bonjl

babeac quibus fratres rufficienter

alantar,ii6 pocerit Prior ilJos in prc
diiium paupcrum Icg.iriim cligcrct

nam,8: i'i finguli, paupcrcs vcr^ finc,

habcnc camcn aiiundc,vndc alantur,

sca.vtceUfticommodo proalimccis

aon egeantiqtitbuf vo;hiit '{.«rouidere

dcfiinChu, vcdiximusin filio paope*
rc,qucm parentcs alcrc pofliint,& ce

«cntur, qui idcirco in prcdi«ni1 pau-
pcrum tribucum vocandus ncn cnc.

Scdjccfimonaftcriubona non pof
Bdcacnccillorumcapaxfic, adho»

'

j^c pricdiaa Ba^t. fcntcntia dubitart

lioliec; propicrea qu6d ,cam leftatoc

bct,fccundurn coninnincm loqucndi

vlum»qui ancconinia .ittendi dcbcc,

dcfxculi paupcribus incciligitur , &c

non de ijs qui mundo mortui fonc

quos diqA fignificarc volumus , non
dicimuipaupcrcs fimplicitcr , fed a-

lio vcimur vocabulo,qtio pcrfcftiorc

vita: p.mperis ftatu delignamus. Quo
cir&i,vbi ceftaCor*paupcrum ipcciait

ter memiDiCjdc prafdiAa Bar. fcncen

cia dubiuri poteft : qux qiiid^ tucius

pcocedec»Tbt,non in pauperes fimpH
citcr & fpccialitcr.rcd gcncraliccrja
pias caufas ad arbicrium diftribuco-

risjbonafua cxpcndi jiuflcric . Quo
Ctiani caCu accipieoda cftCenccncia

Card.Imol.kAnchaf.in dxlem^i;dc
teftam.qoos refert,& fcqoicur Parif.

d.confi,aitf.ntt.&44]ui tradunc
, poflc

cxecutorcm, mcnaftcrio ruoaliquid
darcuunctnim ccfiac difficultas ad-
du^a dccoxnmunt Ipquedi vfu,qu£

^
•bftatjC&m tc(\^cor, bona fuapaupc*

* ffbo«diftribui.hibet . Et non obftai^

quhd seligiofi,paopercs vcrc(uot^tt.

paupcrcas iliorum,quirc,fuaqucDeo
acuoQcrunt, iaudabilior cft, & am-
plioribus digna fauonbus quapau-
pcrtasUiorum. qui eam inuui fufti-

neociniim,in prn*eiKr,vo/untati$ cd«
ie&uram pco illis clicimus ex4om»
tdunA lorqucndi vfu , qui cisnonJta
conucnif, quos pra-ftantiorialio.vo»

cabuio
, Guo rcligiofe vita: ftatus'fig-

nihcatur,appcliarc &c nonunarc co*
moniterCoicmus. Pritcrquam.quod
fai,fatiorcs paupertatisguani profi-»

tentur , non expcaant abhominibus
quos in laculo rcliqucrunt,fedabea
quiccntuplum rcddit, Dominovni-
II c I fo r um , quempau^crcm paupcccf
fc^uuntur..
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f SECVNDI

^VMMARIA.

'3K3^5^ Art.iiipr«fcnii,B«L'

I ^JftdtofUreimitMbtHptex fpecUtfiu

^^figur4 ponitur neMifnorSfinuntU,
3. ProbMnr HUtrmntm tmmmisfintentiM^

sferens,captatoriam votumatem ,JoUim ejf*

infpecie tlia , Ticium ialllCUOy (i fflo

inflicuenc.

3 ExplicmmirPgpiH, terBa ht UiftgttHm^

/. det£red.infitt,pro confirmMhnefrsHm
iUfintentut.

4 Oftdtoridinfiitationencenfitarf^n»

ciproc^inflitutionis conditionem concipit

in prdeeritum , & refelUtur glojfc ac com

munisratioadeaptAtorimn foluntatm re-

frubmuUm,

5 VerddfiignMnrutiofihqum Smutucdf
MoiitM fdnntatmjimfrvim, «r nnlUm
iecreuerit^tm hk Ugidt etUm^ &in miti»

tis tenatnento nonralet.

(S Tradtturjneaptatoria rolutJtate ,nonfolS

conditionem ,fed ipfam ettam difpofniunc

vitiarij (jt quid iuris in infiitutione,^ujc ca

fiui inttiifym^

7 Jtfiignmurr4ti»^fimhicnfUt9ridf0

luntate.non conditi9Uni^ifii iffitetH

dtfpofitio vitietur.

% Agitur de difpojttione captatoriafub moda

Itjix^ura concegta^ & in quo dij^erat a con

dittonali.

^ Dtfcutitur qudQio^dn captatoria dtfpojitin

wUet in cmtfu f &dUUnieUmitbimtm'

hir^filiitnrjHutao^&iu

§. SECVNDVS.

J» caftatorUvolimtas^nfjt

ncm traclantdccap
tatoria voJuntatc in

jT piascaufas,cxcmpli
_ 8 ficanc in iliis fpccic

bo«, dc qoibashaftcnosdiaerqiinus,
<iuafi,ca: quoqucadcaptatoriaiiiTO-
Junuccm pcrtincant, cuiBsiripani-
tam lpccicm,feu figuram ponuntan
tiquiorcs,quatumvnaeft, Quos Titius

9»lmritjnflittmlwdes,de qua in 1. ilU
iiiiticucio.Edebxrcd.inftit.recunda,
Sempronium nUHtuo

,fi Tittus ttlumt^ de
qua in /.(] quis Scrapronium,cod.tic.
tcrtia, Intum iHrcAcm infntuo, ft me ille tll-

Jituerit b^redem^dc tj'ia in l.captatorias
'

iufta J.1II9 aute infticutioncs, ftatmi
icq.ff,caac<)ae ica captatoria voluta
cedectarat,& io praediaasrpeciesdt
uiditgl.cclcbris & rccepcain I,capcai
torias.C.dc tcft.mil.quarfiflcima ta
tuin hoc loco difput.ida vcnit,cicpri

inis,naquc,duabus,quid in piacaufa
valcat,& dc rationc illaru, vc non va
lcanc in ptofiuia,c^ino s fup.

Qjpam dirpQcatiooe anccquam ag
grcdiar, pracmitcenduduxiAxricap
taroria voluntaic, cam cftc (olu, qua
vltimo loco hgur.TUimus , vt primus
omnmm alicruit Criftopho. CaftcJJ.

quem refcrt,& fcquitut fubtilis cius

difcipulus Cuman.in l.i.num.5.fF.de

lega.2. &in d.l.iUa inftitutio,& d.1.

captaiorias.fF.de hacrcd.inft.quefcn-

tcntia rcccnrioribu5p!acuit,&: obci-

nuit infcholis, adco ,vc Modernorii
c6is& ccceptilstma dici , ccrtdpof-

iitiSe imquidcm probo.acverifsima

cen(eo,quam &iprumcapcacoriarno
mcn comprobar, (nomen, naquc,rci
coucnicns eflt,cportct.§. cft ficaliud

inft.dc don.)etcnim,capcarc,proprie

nihii aliud figni^cat quam alium do
]o(is illccebns prouocarc , & dccip&;

tc,iuxta illud I4attia].

Ll Ctfik
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L.uCde Sacrofancl, Bcclef.

mm
Tu captas alijs : Ijwjuinus crgoparel,

Concinu ciuitJem iib.

Dbw nt ciffidrtt^mitttias mmitrd Mhit :

r. ftft^kkmcefifii^lMmfnyRMjtf nUul,

Iti qilini ngnificacionem, ceftameta

captarijdixic Senec. lib.6.de bcncfic.

Piindib.to.c.i^.tradit Pr.Ttcius in

Lcxicon lur.verb. capcarc , &: pkiri-

bus a44^tsAtciaclib.x.parcrg.ca^.

)i^y^rbi fignificacione.actencaiil

>|%micuttOtQs«< Timu tolutHttCst pca*

toiia di I ncqijic ,qiixin ccflatorc,

m.igis limpl.icitaccm animi quam al

tcrius capcandi animum oftcndit, fi-

sniliccr £c ilia ,5«i»proii/um ,j? Titius VO'

htm,omm prorfas captionisfufpU

cionc caret:oon igicur mfticutiones^

hs, pro capcioiis habeci debcnc. vt
tocnominc improbcncjr , qux fi

nullx lint,aiia camen rationc id cuc'

nic, &: inccrcil aliquando,an diipofi*

tiojhac.auc illa dc caufa viticcur,pro

pter diuerfos iarisctfeftus» quos di-

ucrfa ratioparere(biec.

Dcniquc, qua; fioc captatori; In«

ftitucioncs
,
quas Scnatus improba-

uitjdcclarat Papinian. in I. captato-

iuS|diccns,cas cftc
, quacum condi-

tioconferturadfecr^tuhi alienjivo

luntitis: (^uoeverba nonimporcatco
dicionem inftitutionis in alienum ar

l>lltium colIacam,& abillo fufpen-

fam,vt crrcommunisgl.Bar. & alio-

ruminterprctatio ibi,6c in 1. captato

rias.Cde ceftam.mii. quidcnimatci

nct fecrctum alienae voluotacis , in

quodca|)catorix infticucionis condi
cio cooKrcur,recundilm Papinian.in

d.i.capcacorias.cum alicnx volnnca*

cisdcclarationcj' quam cojidicioncs

iftx exigercnCjji Tiiius rolueritjquoi Ti'

tius votucrit , fi cx iurc valcrent : nihil

mlaoscnimdelidcrarcnt qua volun-

CatisTiti) Iccrctum,cuius poti£ts,pro

condicionis implcmcnco, rcuclacio

manifcfta fequi dcbcret:igitur Papi-

niani vecba in d.l.captacocias, pra:di

AasinftitucionesremoueQC& capta*

corisedefinitione , quas U rcfnouec

ipfius vcrbi fignificacio, vc diximut,

prsefacaque lurifconfulti verba, dc te

ftamcnto altcrius funt intclligcnda,

iliud
,
namque , fccrccum voiuocacis

dicicur,vt in ].u §. fi quis tabulas. ff.

depo(ic.l.)4oft.de codicil. incereftc-

nim teftacotis,vc vlcima voluntasie

ftamemo contenta,quandiu vioic»

alijsnon innotcrcac,ade6, vt contra

eumqui tcftamcnci cabulas apud fc

dcpolicas, eo animo rccicaucrit qui-

bufdam prxfcntibus, vt fccreta iudi-

cia eius,qoi teftacus eft^diuulgarcn*

tur,iniuriarum agi pofsit, fecunddm
V]p.in d.§.fi quiscabulas.Diimctgo
Papin.in d.l.captatoria$,captacoria$

infticuciones
,
quas Senacus impro.

bac,cas cn'e,aic,quacum condicio co.

lerturad fecrecum alicna: volutatis,

pIaoedocec,eas demom infticucio-

neSiVt capcacorias improbari,quaril

condicio confcccur acl ccftamencum
alcerius, quod contingit, cum fic di-

citur,T«iMra inflituo^ft ilUme in teftjmcnto

fuo imUtuerit, cccc cnim bicapparec in

ftitutionis conditio collata adfccrc-

tum ahcnde volontatis, ideft^Sd te«

ftamentumalccrius , in qoocaptato*
ria: voluncacis turpicudo vcrfacur,vn

dc & captatori.T nomcn induit , bc a

Scnatu(c6.(quod Accur. in d.l.capca

corias,Libonianu£uifte,dicit)impro-

bata 6Liit,atque ita,tex.illeplan^pro

bat,eam duntaxat,vtcaptatoria volu
tatc.rcprobari, coius conditioalrcru
ad icciproca inftitiiticne prouccac,

proucillu rcdc intcllcxcrunc Anco.
Aug.li.^.cir.ed.c.i j.Lud.Lufica. in 1.

vtcu.§.cuquida,col.4. ff, dcreb.dub.

Connin.lib. io.c6m.c.^.n. f; Gouar.
in ccdm tibi ,'OM*a.extra de teftam.

. Coa-
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4 Conftatver6yitlainftitucioQefii, Je^,qaem cradieCbQar^lerpooCal*

capcatoriam non dflre,quje>licetad a-

lienx voluncatis fccrctum conditio-

nem rcfcrac, cam camcn concipit in

pra:tcricun),hoc modo , Titiumkcredtm

tiUlituo,fi mt illt in(timt, d«l.ilke ancen
• infticuuones.cxquaconfirmaturia^

Ulleftus afsi^gnacusad d. I. caputo^

riaStproximcpracccdentcm.l.hoc ar-

ticulo,cod.tit.d.!.mulicr. §. fin.ff.dc

contlit.infti.cuiusconclulionis ratio

cxnotionc illius, qua capcacociapro

hibecur,facile cpgnofcetur . £ftaot6

pcobibicionis racio in captacoria,n6

tUa,quani fcripfic gloffan d.l.ill^ au-

tcm,vcrbnn rentcnriam,diccs, qu6d

infticucio debet ficri ex mcraatfcc-

tionc,non per mccurapcEnx,ncc cu-

pidicacc lucritvbi ImoLin princ no-

cacificfequuncur frequentiusScnbec»

in i.cum donationis* C. de tranlaft.

h^cquippc racio cx co conuinciiur,

quod , rautuis affeclionibus vltima

iudicia ptouocarc,licct,d.l.captato-

rias,in princip.Pr£tcrca,non minor

libercasinc6crabendo matrimonio

requiritur quim in ccftamenco fiici6

do: 8e ,fi maior ceqoiricur malceru-

tro , in matrimonio.'vtique rcquiri-

tur,in quo non reiu tantum, fed pcr-

fon^ ctiam , &: libcrtaiis ipfiuscauta

-vcrcicuc*Maf»m ,
inquic, Apoftol. ad

Ephcf. 5 . Wri» fitUjkhdiu fou ,fm <fe«l-

Wf^vmumw» C4put efl nmlkrit^tc idem

habecar.l.Pecr.c.$.in princ. tradituc

in c.focmina:. 30.^.5. m c.fatishinc

apparct.cufeq.jJ.q.S. & i.ad Cor.7.

W«/ifr jinquic yfuicorportipoteSlaem lU»

tabetjed vtr .jimilitir mumtirjui corptris

ftt^UmvMhe^ tfed muiier : & tamen

ad macrimoniom^pe lucrl licct inui

tarc l.Titio ccntum. §. Ticio cctum

i.vbi Barc.&: .Tlij.ff-dc cond. &: dcmo

(Irat. 1.1. vbi lal.num.4. infta de inft.

& fubft. cdc illis,cxtra de cond. ap-

poficiunftDCOffimnni adeum incfil^

a«par.c.).§.j*num.i. vbi laccrcribiry

matrimonium fpc lucripoffe inuica-

ri,ad idcm ccx. optim. m l.conditio-

num qua; , ibi
, Ttiix^fi mibi nupfcrit. ff^

de condition. ^ dcmonftrat. vbi iiJa

condicio admitcicur > qu; mulierem
Iperelicti inuitat a^macrimoniuui
cum ipfo tcftatore cooccahcndum :

in quoobiccr nocanduscft illc tcx.vC

qui cxprcfscprobcc, Jiccrc, fpc lucri

mulicrem ad matrimoDiu iuuicari,

cciami fiituro marico«concra opinio

ne coocrariG exiftimanriu>dequibus

laf. d. }. i.nu.4.Couar.d.Aa.t.

5 Omiffa igitur racionc prardi£ba

quarfccqucntius cft rcccpia,& alijs

qu^ paru concludunt.vcca ratio,qua

ad inualidandam capcacoriam volun

cacero Senacnsimpelli pocttiflet,doli

ac fraudisfufpicio fuir.qux capcato*

rijcipfi difpofitioni incft, vt infinuac

lunlconf.in l.c]cmcns.§,fin.in fin.ff^

dch?rcdib.inft. Vcrcndum,namquc,
crac,ncTicius,quem Sempronius in-

ftttoerattfub condicionc,fi ipfeUlum
ittfticQerec,rci gnarus,&Scmpronia-

BC h«cedicacis fpc al leftus » ad reci-

procam profilirec inftitutioncm,jm-

plenda! conditioniscaura:^cpronius

vcc6 ,tcftamcnco fuo clancuium rc-

oocacG^TiciDtnfoccefsioaisroc Cpct

fi:audarec,acque ita>ilJe in (pem aJte

n^fuccefsionisivoci compos cuadc-

rcc, quamfic,fallaci difpofitionc fu«

prcmx (iii voluncacis capcarc, vidc-

rctur:vndc, talis difpoficio &L volun-

caSjCapcacoria mcricd nuncupatur ,

K ¥C de dolo ac fraude fufpecra, Se«

natus dccrcto damnata, & pro nulla

cft habita,ne iadcinccps illa vocati,

illius intuitu , cotra libcra; volunra-

tis arbitrium.ad rcciprocaminfticu-

cioncm aUicercntur pro condicionis

iniplemenco,quam ecfi impjer6c, n6
idco ma^is ioftitutionis» qu« iortf

I«l 4 noa
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ttoti fubfiftu^ com modo pocirentur:

at^uc icaifraudis radiccampucata.SC

deccpccn occurfum , & deciipiendo

ruccurlunifuic. Non icaquc capcaco

riam voluncacem Senatus cnIio ba*

buit, quia in a^iero liberam tcftandt

faculcaccni,Iucti fpe cooftringebat*

lcd'quia id ccft;^coris primi, feu cap-

tacorisdolo bc ftaude concingi-bac.

Nou folum autem in h^rcdicatibus,

icdin lcgatis cciam improbaca cft, 1.

captaioriz. ff*delegac. I. Ininilttis

quoque teftamenco non valet , d. I.

oaptato r i a s , I r fra de ceftainen.miItt.

<5uiat]ucd,vt bonis moribus concra-

rjuro.rcprobatum cft^militati friili-

lcgio pcrmiccijQon dcbuit.

€ £x prasdiftam6 ratiooe infeitar

prim^ reibltttio difficaltatis, quc,iii

bac caputoriz vohintatis prohibi-

tioncjpocifsima mihi diu vila c(l: cu

cnim iurc noftro non dubitetur, m-
ftitutioncs fa^as fub curpi condicio

oc valcce condiclone reiefta , l.non

dBbttamas.ff.de condit.8e demonft.

videbatar,captatoriam difpolicion^

vaIere,conditione ilia,ji me maitiuri$9

rcpulfa,cui captionis cutpicudo in-
eft.& tamcn capcacoriam ipfam in-

fticociooem viciari^ceccifsimc con-

ftativt contra Ruyn. confi.ao. tiam«

. 7.fiL 8.vo].a4Urecentemiiaftitacione

banc,TljtliinJimmfiitttritf valcrc,cddi

tionctaotu pro non fcripca habtca,

tradicCouar.d.cciim cibi.nu.i^. vcc

fic.Hic tamcn a viro : cuius camcn
xcfpuniio difiiculcaci pncdi^ae nofa
tisfiicit,aic enimt conditionem illS

,

m mAniris^ncc turpcm,6ec impof-

fibile efie , quia hxresfub ea infticu*

tUSjturpiccr non facit inflicueodo al-

terum,in cuius difpofi-ionc turpitu-

do vcrfacur,qua: lola (raudc,ac cap-

tione incendic,agnorco,naquc,turpe

Adeffc,nec impor$ibile,bsrredefcri<

ptum fubcdditione prxdi6b,tcftata

mt*Bcct€/.

re ptimum indicuere ,c{uaT>qQacale

reciprocam infticutioncm,ob hbcrq

voluncacis dctcdum irritamforc,pu

tem,&necx dolofuopr^ccnfumlu-
cmmreportct iniqaasteftatot : &
Coaar.a,vetCliKCtamen> tnftitatio*

nfihanc valere,fenciac,quianec cur-

pis.ncc impofsibiliseft:fccundu qua
lcnccnciam,meIioris conditionism- .

ucniretur dccepcor qua dccepcus,cu

iilcadcaptaumhxrcdicatc vcoire»

poficc , non econcrl faic ad capcaco-
xiahi: quocirca fecundalegifiinaf ni
risracioncsprobandom vcdecuryvt
captaca inflicucio non valeat : & hoc
quidc pro ccrco pucotvbi ilia cmana
uic caufa implendx codicionkfcrip-

c^ in capcacoria, vbi enim Ii6c6tem
platione illios , fed para ac libera vo
lantate proccfsicyconcratise Couarr.
fencecix adhqrcrem. Ca;terum(vc rc

ccepcam profequamur ) quauis curpe

in fc non iic,ncc impofsibile,vc is,qut

capcari inccQdicur,capcacorcm infti-

tilat Impteodx cooditionis cauCa,a«
lis tamen cooditio mteftamcntoal*
ccriosfcripta, qua, qui mfttntcotc^
adrcciprocam mftitutioncm prouo-
catur, dcceptona rcpucaiur icgitima

przfumpcioe luris^fi^ dc lucc, quo no
inioc,cocadifpoikio Senatus dccteto
damnata eft 8e inualidau,cuvidctc«
tur«condicioDem ipfamlbloiiimod6,
in c]ua iacetanguis.vccurpem,remit

ci.dcbere,infticucionc pura mancntc,
qua; fumpca in fe (implicicer, abfque
prqdi^c, inqua, coodicionis addica*

meco,nalla tarpttadine , nec firaodit

fufpicion^fccdferc, n6 magis quim
iila,TMiiimiiii}mi»,j|faifMitf^ boftibmiA

rf</<rmmf,quar,dcmpca conditionc, m-
(la mancc & puta, d.l4io dubicamus^
cumconcord.

Quate
, poft aocipitem & diu*

tinam c<^itattonem,qua vaciae pt»»
diftc difificulMcit foliicioiiei occoc# •

lenmc
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rcruntmihi, inucni difFercntiain cC^

[eiBtcx captatoriaiU ciiipulitionem,

ecfi curpicudo illius in coftdicione la

teac,& djrpofitiones aJias fub cutpi-

.

busfa^asuncapcatoria, namque^e-
cfl: rcflacoris volunras addifponrio-

ncm ipram
,
quod in alijs fccus cfl:

:

qui enixn Titium indituit fub con-

dmone , Q patrcn) fuuoL ab hoftibus

poQ re^emeriCfVerdquidem, Ticittf

bcredcm fjbi efle,voluii: , ^ quaouis

non alias id voluerit,quum (I ille tur

pcm conditioncm implerct, ha:c ta-

men conditio, iuris ccnfura aufcttur

ab in(litutione,qua£i,noo fuidctfcri-

pta , & iUa fublaca maDetinfticusiOy

tikda quidem volnncace ceftatis , qua
faftinctur,vt valeat. At ver6,fn cap-

tatoria ('vt dixi) talis voluntas dccll;

quicniraTicium inftituit fub con'.

ditione , fl ab UIo inftitueretur , non
- intendit,Ticium euenco aliquo, ctia

conditionefecnta , haberehjrredem;
quod enim intendir , decipere eft , iC

Titij caprarc hqreditatcm fub falla-

ci inuitamento (u^': atquc ita in infti

tutionc ipfa, vcrc & tcalitcr dcefl:

voluntas iuflituentis;qu6 fit,vt deni

diiijwilipglffidifcimus I maneacmfti<*

tuiioji^^ii^llidem turpis , cxtertim

iuflanoneft, quaeab initio tcftatoris

voluntate vacua cfl, atquc idco (um
ma cum rationc dicitur , iilam non
valcre , in qua ,fi condicio cancni»,

teaouefetur, nuUaquide tcftacoris

^oIuntasnmplicitei:,tcl (ecundum
qmd.dcptchcnderctor , qu«fu(^ineri

difpcliciopoirct.

g Sccundoinfctturex rationc antc

diiltj, captatoriam difpofitioncmef-

ie > Qon cam tant&m difpo(itionero,

qux fub c^ndittonis ffedetiam qua*

iub modi figura concipitur , videli-^

i)CttTitiuminriicuo,ftme tnjlituat : hic c»

Otm cadem capuii^^ aitcnus fuipi-

cio,& periculum iJcm rcpcritur,at-

queidcirco vicio(a clltalis inftjtu-

tio;Idcm,n iicconcipjaiur, Titium ba-

ndm infim , dammoihiUi mtnftitutu,

qoidqmd refpondeac Catol. Ruyo.
d.confil.zo.quemreprobat Couarrn»
d.cap.ciim tibi;numcr.i5. Aduerten*
dumtamcn hic cfl: , fubtilitcr confi-

dcraiicRcucrcndilsinj.Sarmjcn.lib.

aXcleft.capital.4.oum.5.& 6. in pto
pontis fpecicbus, conditiooalem po«
tius qoam modalem difpofirioncm
dici,oportcre,modalcmquc dici pof-
fc folummodo, quando jn tertia jicr-

fonam dii iguut moclus.vidclicct.m-

BitMTUium fVt Semfronium inftUu4tf quo
cafu,vtilefideicomaii<rum efte , lex
intcrprccatur,'quafi,Titiusidefunai

hxrcditatem grauatus flt reftitoere

ScmprojjiOjVt in l.cx fado , in prin-

cip.ff.ad Trebclljan. l.filiuslaniilias

§.vtquisbxrcdcDi« H. de Icg.pnmo,
cAm tameo ioftftotio illa , cuius cd^
dttio in alterios petfonam con&r<^
tur,vt.ridaM hi/iitMo» f ipfe M^uium
/?«Mffif,in capratoriam incidat, «t
fcnicntia Scnatus. d.l.illxautcm in-

ftitutioncs.i.rcfponf.fl.dc hcjrcd, in-

ftitucnd. In co autcm.quod DomJ
Epifcop.Sarmient.fubiunxit . d.capj

4.num.7.in fin.nempcfi vcrefobibQ
do concipi po^Tct dilpoHtio caprato»
ria.cam pure valituram fui(Tc, modo
rcic<rto

, Kuyn.opinionem fcquutus,

probari Qon dcbcc, cum cadcm tunc
efletratiototiusdirpofitionis impro
band£,qu^ cft.cu fub condittonec6«
cipicur,& tdco, non modus tantu, vc
turpis,lcddjfpoficio ipfa,nulIamano
tctjCX r.itionc,quain fcripfimus .

9 Tcrcio Bc vltimo infcrtur ad qux-
ftionempa politamfup. de captato-

ria voliitatc in pijscaufis: iO quibus,

tece^tior eft fententia,va Icrc, qood,
lcnuit Bartol. in pra:fenti d. numcri»

^4.& m l.Theopoinpus.if. dc dor.

t.l > prj-
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prilcg.K magis commiinem fenccn Ccu,pauptres &captiuos injlituo, ft ipfimin

ciam dixit Ul.J.l.captatorias, num
final.in princ.mfra dc iclUracnc.mi-

lic.iul.Clar.in §.cctlamentum} qu^-

•iHoD.6.vcificu l.quarcd infcftur, c6-

niuncm etiam pluribus cicatis tra*

dii Tiraq,«kprjuiieg. pix cauf. pri'

iiilcg.^4 pro qiia fentecia dixit Batr.

hic,<.ll'c c.i(um rocundum in d.c.cum

cibi}dc ccftamcnc.qui cext. vcpcinci-

paie fuii<ianientum,ad<lucirolet a iu
' ris vcrturquc Doftor. pro ea»vc fcrip

fit lar.d»Dam. Hnai. 8C aljj cx Meneu
in J.r.num.jo.fF.dc lcgat. z. Couarr.

d.cap.cum tibi,num. i j.in princ.vbi

conirarum tcnct fcntetiam cu mul>

tiiquosTefercTiraq. d.priuil.64. in

^uam fencentiam,milicis ex€plomo
iiecur,qui,ccn quomodo velit, Sc qua
niodo pofsic , ccftari valcac ,

capcaco-

ria camen voIuncas,cx illius tcflame

tonon fudinetur d.l.captacoiias.

10 £go quxHipncm hanc diftindio-

• ae bimembrirefohiendam poto: aoc

cnimpixcaur^ inquam dirigicurdif

pofitio, adiua teftameati £i^ionon
meft^uodfrequencius eucnic . vide-

]icec,(iquis Ecciefiam S.loannism-

fticuecic, vel paupercs iiicecco& , auc

c^iubs , addiderit co&ditioncm

,
teciprocjrinfticuci<uiis:&iD ifloca-

iii capcatoria difpofitio coafiderari

nequit , vt bcnc aduertic Sarmicnr.

]ib.2,.reic(^.c.4.n. 8. & illo no cicato

Spio.in Spccui.ceftamcnt. glo.qum-

captincnum.fin.quemenim capca-

reincendit,qui, quaiuiiscondiuone
addiditjH ab mfttcuto^fehsredcfue
rit ipfe inftittitus , talcm tamen m-
ftituich.Trcdcm,c]ucm tL-lUri iaipof-

fibilecft? Vndc m ifto cafu, actcnta

vcibifigoificacionc , Sc racione, ob
qnifup.disimus, capcatoriam volon

tatem fiiifte reprobatam ,captatoria

voluntasconfidcrari ncquit, fcd ma-
'gis,basc inftiiucio ,£fWrjfjai s,tMmSf

nitutrinr, ime dubio va!cbtc,conditio-

ne impofsibiii pro non fcripuhabi-

. ta,idquc non pi^ caufx priuiicgio a«

]iqoo,feu fauore , fed iure ordinaiiOy

qoo obttDuit,impofsibiles condioio»

nes tcftamcnco fcripras , pro nuliiSii

habcndas.t.obcinuic.if.de conditio&.-

& demonftr. ,

1 1 Alcet caCus c ft,qoando pix caufa;,

inqQamdirisicur inftittttio, aftins

teftamStt ia£o ineft,vidi:liee4 Quia
homopauper,alimentorucn cautaia

ftitutus cflfub conditione, Ci ipfc te>

ftatorem inllitueric, quo cafu, in in-

fticuciooe piamcaufam vcrfari,con-

ftat,dequo C2iffl]itfup.5.parc. §.!.&
taiis piacauUeftfCOiCDmpecjcaftt*

iiafiiftioceftamenci:vnde in hac fpe*

cicjCondicio inftitucioni adie£ka,mi*

pofsibiiis non eft : tota ergo difpofi-

tio,vr captatoria , valere non dcbec^i

vcl, vc conditionalis vaicredcbec,

qoc>dfiditamus , id quidem pia:cflii«

fx faoori cribuere dcbemus : vei^
nim infticutio hxc yFrmiei/hm fMyivl
injiituo ,ft illc me infiituerit

,
captacori»

figuram habcc»ncc captandi iufpicio

nc carct, quimio is paupcr in inditu

tiotie eft,qu i paupercacem voco noii

proficeacur:nam paupcr,qui in (acctt)'

loeft,abau'aritiadiuicis (ccuriunoa
cftjVtica inftittitionc diiutisin pau-
pcrcm dircdam fub prxdiLla condi-
tionc , ccftain ac lulpicicnc vacuam
diccrcpofsinius,contra id quod de
infticocionibus fub prcjifta foram
concepcfs^Senatus decreto geoeta-
liter caucum legimus. Przfertim*
quod taiis conditio

, ft me injlituern^cti

dc fa^^opolsrbilis cll , prout iu pr^-
fcncijlpccimcn auaricixfic ambitio-
nisio teouem ioftiniti hxredis fub-
ftaciaprf fefercQiiin imd,etfi maltft
bona pofsideac teftator

, qui ita ana*
rus » & aiiibicio^us cft ^ vcre »& pfo<

pnc
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pric dicctur pauper , ac opinionc c-

iiam fiu
,
paupcnor illo, cuitis am-

bic hxreduacem, Suia, vcre^c diiflu

eft,um dceft aoaco qaod babcc^ qua
qaod nonbabet « , vc humaaaiaa*
thortcafcs omictamus,dc hoc maltas
6 clcgantes legc Ecdcfiaftic. capir,

ij. vbi plura func in propofitu vcra-

cicerfcripca:Pralmograpb.verfi.vno,

qua(i*nobis cxptiaiicconcinni pari;*

icr.ac fuccioQe caputoiiam in paa-

.

pciem, nfHktWi iaqQicPtal.^. M

*.TERTU ET VLTIMI
: ^VMMARIA.

j 'TXS/ miracuh refufciutvs recaper^t ho

Jf>^ nafuJ^(f db bxredibui 4uecat
, fiue

fcriptis tn teiiumeiito^ftue infuccedentibus

$biMe^lMh,ex vi resHfmioms k Dtoiu^l"

• AluadidmrtUisddveitw^&tNdUiar,.

, ,r€f$fiitatum <a demm ktm^ naiftrMn^

qu4t fM eoilem iiatu tnuenerit^ noa mt^ tth

Utu iam in tertm po^jfores.

^ Traditur,quid circa vxorem refufcitati, ex

pdtcitd ratiotte tex.in l.non vt 4 fme^^sr l»

tkmdu4.jf,de capt.& pojltmin' rmtif*

f'C9iidiiditw,midi»nm,mi finmt t^fd»

uam rtHtt/m» ttgi Jid liktrm» A m
wanert,

^ Tsjiamentum refufcitati ,cum quo fuerat

morcuus pofl refufcitattonem^ in eodiiiMit

manet,acf\ morsfecuta twnfui^et .

7 jingrauatM reSiituert fodmtrumtwmr^

><«i,er rtfufiitMit^Mttmitrpiim rtOi'

...riurei

^.Ri^mturiit fmH^freediaa , refufcitatum

non tdieiijfatini resiituere^fedjideicommtf

...yi<m fujpcnjnm manere tn fequemts tfquo

moriis tempus. & tr^ditur
,
rtfufcttatum ,

.en^ dem boininevt e^e^qut anteafuiraty &ft

. fesftoatt tVtftHr^tmur,

5 An Tcontlf^ril ,fi fub (pkditimieto^^
feiuUntc cimdixionemorijtur & refurgm^

iterum munedt l\eatum in fufpenfoi

Xo Seruus martutis^a^efufcitaetit,maHet iibtr^

. Stdtqua refurre{i^laeaSamfitydiatnrj
• CRM tmid» Deadai rper pcr ^mmt
ritfarnamiaor$iiBn\Mfi.

TERTlVs ET
VtTIMlrs.

njufcitaiu

yxore

^ Arapraxi,fednon ra-

raScribcntiun difpu

tacioDc 10 prarfcntijSr

ahbi in>iure. wAro

,

'^fl^WW taurcftan £to,|^

& vxorc: quam ,quafi fabbathl

quxftioncm^m finem opcris , c^

Le^loris |ratiadiftuJi. In ea \

cuir.in IjM ois»^oflL magn^in pi

ff*d? legibiccipfityquod, LaSBacus i

ilircicataB poflet booa. (ua hfrcd ibl

aufcrrc,vclcanquam ipfc, quafi, nol

"vidctctur moriuus, qui tai« citd rc^

furrcxjr,arg.l.3.ff.dcdiuoit. &: l.plc-^

xique.ff.dc rit^QUPciac. vcl tanquam
aliuStpoftborouSiiciltfier^qaafiagoa^.

fccndo ruraperec ccftain[emum,ioxta.

§.pofthumi,^ §.poftboinorum, inft.,

dc cxh^Tcdat.Iibcrorum §.i.inftituc,

quib.niod.tcftamcnt.infirmenc.I.3.l,' •

pofthumoruoj.tf.dc miuft.rupt.irric^

quefad.ccftaroeot.quam gloft. (cn^

teotiaai.fcquuncttif(>o^or.tt tx Alj
bcricibii.Qpmmui>6 re£erc I u I.- Claf% i

in §.icftam90tuni,qtlaeftion.8^.fi: :cxy

Fulg.in I.iiira conftilui. ft. codiCituJ

Eman. iuaircz in ^rario commun.
opinion.ycrbo,refulcitari tradit

Bar.c.10 Knam ad ea , ciuiTd. cttyl.ivbA

lk0C tribuic refticociooi ^ per Deftoi

ti 4
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fa^^«,*rg.l.fin.C.de Tent.paff. & can-

^coifcntcntum,noncitaiagl.fcnp-

fic hxc Bar.in rcpcc.coi.i5.tium.6^»8C

Baid.coi.pcnul.in fiWnujn.^V. diftiar

aioncmaddttccs tfipa^ftmodttm

0crmoi\cmlacicnni» ^ *
.

Vciiim,Archijiac.8^ !oan. Andr.

quos rctcrtAbbin c.ip hatcfnuatis,

num.fi.dc frig.^^ malchc.alia diain-

ftionc vtunturin tju^(l.irta ,
iicmpc,

qubd ca qua: f^c&aXtt S6 apimam» VC

baptifma , qrJinci ,«f Drofefsioteli-

giciiis.qui^minia n^^i^ioJf****^» ^*****

an»ittanti7T cQn^porilia vcro fic , vt

bona.&i vioi.adncVsuS glors.& alios:

quam cn^n opmioncm la luiisrigo

rc probrfii: vidctur gl.mag. in c*lict«

xi.iz.fl.?-f£Mb»yihi fap:dicens»qa6d
'•

X.cgi/tiru opinio procedit de zquita

f,
te, ii^^tnihi fane & m tigorc iuris

jliorvifacft.ncctamcn cxfupradi

^gloCi. rationibus in d.i.cx his:pci

jnsfnira racio,qu6d, fciiiccc,^idco tc

suiiirAi abh^rcdibuSjquift non vide*

^fllMfytt^qiit nm citdre(ufcica«»^

2s eft^/nod pfocec»qoieoim t]iiatti«

i iiusiDlis ta'm erac in monumenco,n6,

cic6 poft mortem refurrcxifTc ,dici-

cur :iquanc6 magis,qu6d,fi Lazarus,

quacciduaaus cliecled quadric-

iiirtii6iiko«iiaiit>resfuasab hx-
ibus auocatec. Minuft.etiam(atis-

cic altcra gloft ^atio,qu^ habet»t0«i^

ftamentum hoc, tanquam agnaiionc

pofthumi rumpi : quoniam pofthu-

ihus,cuiusnat:uitate ,feu agnacione

tunspitur C€ftamcncum,filius,aut ne
pos aiit alins teft^iorlfclefccndens

'

cfle debcc:porf)6^bi ipfi quem, filili,'

a1Kncpocem,narura fieri,attt lege fia

^jimpofsibilc cft : de nacura coftatr

4c lcgcprobatur cxco, quia lex non
lingicfupcr eo, quod nacuraeftim-

pofsibiIe.I.fipacerfamilias«$.fi. verfi.

fin.ittfedal.feq.'tf;deadopt* §. mino<
g9ttr,iaftiueod.tit. vlna quam^^u^d

fi canquam pofthumus rumpcndo , i

fcripcis hxredibus hafreditatemauo*

catctjidem fibimctipfi fuccederet

»

fic,agens»& patiens, in codcm fubie*

£loc6cuttcrcnt ,
quod eft abfurdum^

l.Vranius.ft'.dc fidciuflor. I.Stichura

§ aditio.ff.de foluc.Ldebitori cuo.C<

dc pad.

Dcnique,przfaca ratio,aIiud inc6

uenienslccumpottatvDen^pe, qu6d,

'

.firefufcicacus, cum eodem teftamS-
- co poftea morcrctur abTque aliqus

ciufJem fpcciali c6Hrmatione,(crip-

tus in co hff rcs repcllendus clIcC , vc

in l.pen.§.teftamcQCo.fF.dc bon.poff.

fccund.tab.quafifCX icftamcto, quod
agnationc pofthnmi rupcom (tiic,fne

cedecenon poffecetfi pofthnmus, il-

lico morerctur. Lquod dicitur. ff*. de'

]ib & pofth.l.vxori$abortu,cum lcg.

fcq.Cde pofth.hxrcd.inftit. &fic,de

tcriortsconditionis cftcc ccftamcn-

tum,quod iccrata ffloctc,quam quod
vna tanctlm,etcitic confirmacum.

Quarcimeliuspro racione prxdt*
Axfcntenti^ dicendumreorcfiBar.

in d.l.nam ad ea, refufcicarum quidc

bona rccupcrarc cx vi rcftitutionis a

Dco indulca:,iuxta d.l.fin.§.fin.C.de

fcnc.pa(r.& reftic.quam racioncpro-

bant Do€t.U. Fulg.m d.l.ittraconftl

cui»inprtnc.

) Poteft 9i pro rationc ciufdcm fen

tentirc corifidcrari verofiiiulis
, im6^

indubitabihs moritntis voluncas,

quod inhuncrcfurrcctionis (uxeuc-
tum,fi dccd cogitaffcr, auc inccrroga

tosefrecfua fibi, magisquam cuiiits

alij refcruari.voluiflec , iuxta l.pte-
fcs.C.defcruic.& aq. & i.c&mde'lo?^
debico.ff.de probaC.

Ncc hoc indc proucnir.quafi, in
bonis fuis ipfe fibi fucccdcrc

, vidca-
tut:quiahocrepugnans efti agcns,nc
pc&paticns meodcnrfubiefto , fcd
magis ptoucDitexco, quianoriens»

fiae
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fiuc cum tcftamcnto,quorda ad fuam
iuccefsioncm vocctcxprclse jfiucli-

nc co,cacice, lcgiumoMCtliccc,abiQ-

uA»c6fiiCce(rores»vfi io kconficiuti*

ttirrfftde m^eoSciiim Lt^^tekit*

daiiifiEde leg.^.Cemper vocare,cr6«

dlClir , vc alijs pra:fcrat,n6 fibi,fifor«

fan ci,rcuiuilccrc,concingat:Cui id-

circo bona fua , non nouo lucccfsio-

nis ciculo, fcci,magisco,quo.aDieaha

bebAC,referiiar^Yiilii,qQod»velle,8{ le

gitfauxilio po(IiB,Tidecur : namvfide
rebusfui5,incepuspoft morce ,erga

aliosdifponcncii^lex illi liberumar-

bitrium concefsit,a forcioricredcn- •

dum eft,idcmcicr^a f« arbicriu,lc-

7c impeccitum fuifleiiaita ea,qu^ia.

Ariuft refolaemusciffca^^Bcftionem»

dehomine »qBi*«^gratiacikeeflec»

poft-Blotcemuam,grauancis hxredi

latcm rcftitucrc,morcuus, & rcfufci*

tatus fuit.quo arbitrio, in noftroca«<f

fu ipfc quidcm vticur(vc dixi)QQD,cii

quam feeo^ec ad-fuccdtioiiftfQa,

(ed, cftoquam eo omnes «Isotejtclu*

dat d fuccefsioDie foa,fiu6 exprcfsim,
*

fiuctacite aliis vocatos, fc poftca

Dci miraculo ad vicalesbas aucas ic

mcantc. '

'

' ^
»

Hanc vct6j>c2cedencisfencenctaB.

mioncm (vc luum vsicuique tribua-

inus,prsefertimil1i,qoem mulciimdi

}ig6j<uique tetribuere mulciim^ de-

bedycXCOgicauit frater mcus fratcr

yEgidius dc fancio Auguftino, iuris

tunc ftudiofusjuunc mclioribusalijs

ftudijs addiaus in facra Eremicarfi

D.Auguftini religione^quam profct

fus eift;Sc racioncm hanc cumprxdi-

aa(iMicencia,cuDc demum obiinere,

iUeaicbar,fi in eodem ftatu,bona re-

fufcitatus inucnirct, quafi,illi no vf.

quc adco fit a legc indul^cndum , vc

ctiam tc$.in,cercios ^oilefibresjegi-

titD<>iflCttlc»^ Iegepermiccedce,iaiii

Isaa^ia^ifo^^htii attccatc ,fed

20}

dcbeat,ijs eflc contcntus ' qu? in co-;

dcm ftatu inuenciit:quamdiftin£tio

ntm cradidit Bald. hic in repcc.coL

pen.infi.nu.65. eamquc cgoexfupe
tiore Barcoh raciooe in d.l.namad
ca*ff.de lcgib. ( quafcripfic, prxdi^*
bonorum ncquiOtioncm, rclufcitato

obucniic cx VI rcftitutionis , a Dco
indulta:jlic cojnprobo,c|uia gratiofa-

reftiCQClo (qualii cft ha;c dc qua agi-

nut) ooBMlicelfeftiim circsi bono>
inaliQnitiaai'Cranflaca, quanquam
ad hxc eciam rcftitutio iuftitia: cxtC'

datuCjVt luculcntcr tradit Eman.a
Cofta in l.Gallus. &: quid li tancu

x.par.nu.A£.& 49'Cum (cq. ft.dc hb.

.

8e poftfaibi^iibi commnmcei tiluMH
et Cott«Mib«f,yaria».reibluc.cap*|k^

iium.fin<'^H;smi .

^ Qiia ratione.eadcm diftindiovi-

dcbacur adhibcnda circa vxorcm re-

fufcitati:fcd hic, dicunc onmcs luri-

ftxt& ThcolOgi,qu6d, vxoE inuica»

ounqiiam tecoperatur , quia moxfo'

foh^tur macrimoniu, Aucb.de oopb'

$«deinccps»colla.4. d.clicite. ^t.q.y.

cum alijs,?r lcgimus apud Apoft. ad
Rom.y. jum qux (ub viro c(l mulierjviuentt

tiroalli^ata esi lcgi :Ji atittm mtrttius Juctit

wihUi/oliitdtflklegttiritte ibidem ice

ntm repetit,Sl4irr? tMrtvmfmit tirtiia»

bbtrm ejt k legt'nri^n n»nfit adtilttraji/w9

ritcumalio9imCtl.id CoriDrh. cap.7»-

Mulief, inquit, <i//i^(tfd eH /«-^i, qunnto tem

pore vir eius viuit': quhd ft donmcrit vir eius,

/ikr<tfd(/{.Ergo,cum,mortuo viro« fta-

cim ah eius poceftace libetaCA-ficmtt'

lier,in eandeoi non reiocidec loolce'^

Moucncur in candcm fcnteciam no-^

ft I i,arg.l.non vc i patTc, & l.cu du.r,-

infin. ft".de captiu.& poftlim.rcucrf.'

vbi
,
captuius , poftliminio rcucrfus,'

ccH bana,£^ hiios recuperccnu camo
vxorem,ntfi' oouos incectteoiac con«'

(cnfiilt:& difieteocifle racio cft,quonifi

paccia poccftas,taon hominom ydlfi-

Ll 5 nce»
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tatc , fcd lcgis pctcftatc , caufaca cft, cuc ab initio.C.dc oblig. & adion.&

iiixta CCX.IU pnnc.Si §. i- infticut.dc

patt.potcft. V&de, lcgis poceftace,ft

fic iure poftlimioij ablqaepaitiu vo-

luniatejiiicnco recupetacur , iuxta d.

I.ncn vt a pairc.& d.l. cum du?, & §.

fi ab hoftibus.inft-quib.modl. ius par.

poccft. iola. Sinulitcr.fic tcftamcnta,

<ju *t,ab V nxuSjtcftan 1 1 s,ncropcjvolfi»

t«tc dcpeodeot,eo otptiuo,U reoer* r

fo, lure poft 1 im in ij , (cinper valuifle*

finguntur,§.6.inftit.quib.non eftpct

mil.fac.tcftam. Coniugalis vcro fo-

cictis,cjua: non, nifiamboru volunta

tc ccnu-aliitur,vt conftat,fii vno cap

tiuo,dc mrc antiquo lbluicur,l.ia bel-

l0.$.mcdio teiDpore ,irerf.fed capti-

tii.ft.dc captiu. & poftlim. reuctL l.fi..

quis (ic ftipulccur.ir.f^l.mac. a fpc

ciali probat text. in J.m co iurc. §.fi

abhoftibus.ff.de rit.nupt. (quodius,

hodic corrcdum legitur in d. Auch.

<ic nupc.§.fed edamcifcltiicans>:oa.
iugc rcuccfo,tureoptiiaD,oon,nifiv-

Uiofqae voluouce ccdiotcgrabatur»

vc in d. l.non vt iipatriB ,U io dict.l»

eiim dux.

Quorutn camcn lurium argumeo
tuoiiccfi hodie ca ftarcnt* pc^di^m

. fis&ceotiaia ooo ptobarei : oi etfi difr-

(iilacafcmel (bcictas, oooioifioouo
coflfeofu parcium rcdincegrecur, hic.

tamcn , coniugacorum voluntatcm,

eam ctfc.intcrprecarcmur, vt,du con

t^abcnccSjiDortcm, focictaci fu£ iipc

- iiopoacfe«fibi propofuifieot , ita .de««

mum hoc fibi pcopofuifleot* 6c io ip-

{o cootra£tu volui(rcnt,ft.aIceruCruis

motccm.ciufdcm niorituta vic.i non
fl»bfcc]ucretur,aIcero adduc , in code

viduali fcacu,pcrmanetc : quod fanc,

fiabcifdcm ccmporc concra^lus ro«

farema$,verofimi!e eft, qudd ccfpoo

ereat,(qu.inc]uam mulci,poftca,ccia

non rogacijContrarium affirmarenr,

ied fuf£cic,ab iaicio coofcnfiiic. l.fi«

qux fcmel placuic, ctfi miJiicspoftea

.

difpliceat,excepta caorafotDicacio».

nis , amplius repudiari 000 pocdt »

:

Maccb.5.8cip.cumalijs>& iurc coa«(i

ftat, pro cxprcflb haben id,quod,c6*.'.

trahcntcs rc^pondificnrjfi dc eo intcr

rogaccncur,iuxta rcg.Lcum quid.fi^il

.

cer.petac.hcres fratres. ff«de paft.lCU

»

obligationc generali. fiF. de pignotibi

:

cum a[ijs,pr.rfertim iohaccooiuga?

.

lifociccatcivbircs agitur ex bono 6c

a:quo. I .ea s obligsttiooes. &• dc capil%

diminuc.

Sedaduersiis hanc confideracio*

Aefiibtiliter oi>ijcsebat fratermcu^
auliam magiiratibaem fauios tocec*

prctatiuc voluotatis cdijcieodx pof-

ic in noftro cafu confidcrari, qua ia

cafu didarum lcgum , in quibus , o-

Jim per captiuitatcm mattimoniu
fioe nouo confcnfu noo redintcgta •

hafur « iddrc6 , fiooti 1^^1^000(0111 •

sbi»ia cafttreoerfiooit i captiuitate»

intfeiprttatiuam haoc voluataien&t

"ccniporc contrailus aftitiflfc^non co-

ic(^urarunc,nec mihi modo ^in cafu

icuetiioDisa morcc^eani conicdura-

re,fas elle: Cui cgo rc(p6di,hQinines

in captiuicatemduci, fcabearcoer*
li,ooo iofceqaeosefic,acqueiia,vtpa

ce,de rc non paruoi coatingenci,io-

ccgroscxtareritulos in libtisDigc-

ftorum,&: Codicis.dc captiu. & poft-

lim.rcuctf.vndc,qui in ccocca^u ca

fus itafrequcatis|& nofa6i1tsa6fpe

cialiter memioetaot»euni pro fpcie-

tatefua negledons habniiliB,turepr«

fum
i , fecu n dum rcg. I.itcni apud La«

bconcjii.§.pra-tor aic , vcrf.e^ cnim,
ft.dc iniur.at vcrd cafus, dcc]uo agi-

mus , rarus eft in mundo , & idcitc^

de eo legem 000 efte fcripcam » dixic

Accnr.io d.I.cx'his.ft.dclegib>vc me
tr\c&m talisfit,fi.fpecialitc[ no no.
tctur, oon habeacurivt&cglcaus, (c(|

sna«

Digitized by Gopgle



magij fitnon cogitatus fub mcmo-
iia motcis, quafoiui macriinonium^

did^um eft^dc quo G. cogUalicnc , vc-

rofimile eft,qu<id Adeamvrqoe, ioi-

tarrocieitnscoftcsa^m exccndivo
luiirenc.

Scci quia folucio hxc ad difHcuIta-

5 tcm pt (jdiaam , caift omnin6 non c-

uincic: & maximc propcer Apoftolt

verbaiopcaccttauslocis , quibus gc-

Bcraltcsr cradicor» mnJiccem, vtro

morcuo/olucam effe a lege viri,qttC,

(acri Thcologix Doccorcs io hoc
cciao) cafu tnccliigunc : & nos cum
eis, ac nodris prxtacx rcncencia? ad-

hxcemu5,muliercm, uempe,fiuead-

huc vidHain,fitteiion,noaeogt,teftt««

(cttacum virum rufcipere: (econdiiQi

^ttamrenceQriam, in cafu ita contin

genti , a viro fide digno , & in facra

Theoiogia bene crudico, accepi , o-

lim in bbocenii ciuicacc ludicacum

fuiflis.

( Qijpdvor^ accinec ad Keftamcn«

com»(ytadtllod rcuercamur ) obrec*

oandum crit,qu6d,ccnrerurcicacum,

cxvi rcfticutionis a Dco indultx,

bona rccuperace,cum Bar. &L alijs,di

canittSt icUAmentiMu tameo nonrfi-

picur inec ex vi refticouonis prxdi*

ftjc. reuocatum cenrccurtfed magis

adhuc poft rc(ufcicacioncm in fulpc

fo cft.in eodem.inquam.ftatUjin quo

cflct, fi non fuiflct mortuus ccftacor,

vcpotc«quod ounc appareat , prasce-

denco nocce noofoifleconfirmacu,

fedterminumlutura: niorcis,pro c6-

firmacioneexpe^areiiuxcal.4. ff. de

adim.lcgiquaU, no videacur tcftator,

teftamencumfuum, ca morccconfir-

juariiVoIuiftc,qu3: mfirmata cft , fcd

^ca dcmum , quz firma permanec

,

yle bac incclligttocuc leges • quibos

•craditttc,4eftamenu morceconfir-

.mari.

• ;Vd aliccc dicipoteft, ^uod ccfta-
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mcntam quidc, raortc teftatoris con
firmatur.qu^' camcn confirmatio rc-

uocacur,(i mortuus rcuocecur ad vi-

tam,pc«cerqua vbiTeftacoc,icerfitntf

moricurus, gloriofus tefurcexic »vt

Diis nofter 1£SVS Cbctftns^quivo*
rus,& vnicus,vcrc ^ in .Tccnmm pet
niancntis ha'redit.uis tcftator, tcrcra

dic rcfurcexic, dc cuius ccftamenco ,

eiufdem fidncifera mdrte cooCumma
toft eonficmato loquitur Apoft. a4

'

Heb.c^.

7 Hinc infero ad qu^ftionem dc ho
mine grauaco,poft mortcm fuam,hns

rcdicatem rcfticuercqui morcuus, rc

fiifcicatus fuit:in qua,diem nihilomi
nos fideicommifsiventftealhid pro«
bac,qu6d tcftacor,poft mottcm hxrc
dis fui,rcft icui hxrcdicatem , voluic t

porro.in cafu propofito,hxredcm,vc

re fuillc mortuiim
,
ncgari nopotcft,

quoniam de Lazaco dixic Dominus^
iMurm wmrtvm «ft. loan. 1 x.

Nec ad re facit»<iu6d iceru mocits
ruseftbarres» Bamiermo a ceftacore

prolatus dc prima vicc inccUigitur.I.

boiics.§.hoc fcrmone,&: ibi no. ff.de

vcrb.{ign.Vnde,qui>acccpca ha^rcdi-

tatem,iubetuc refticoere,cum morie
tur,de prima morce, iofius inteil igi<

tu r, ac proindc,cum pr imu moricus^

fidcicommifrariodcbcturhxrcdica?,

tanquam adimplcca lam condicionc

in forma fpecifica. l.iixres mcus • in

vccf.ha:res.meus. fi^.de condic. & dc-

monft.nec refhrredionts euctus, im
pletamfemci conditioncm ,.iceruni

fufpcndit , prxfcrcim cum condicio

,

talis fic.vtfcmcl implcri dcbcac.I.

h?c conditio.i. flF.iIiocit.de cond. 6£

dcmonftr.bonuscex{. in I.fiquis hz'
redem.Cdeinft,tt fobfticCubMiu
fa^^.vbt, vocacafobcddiciooeijf wp-
fcritjU vocatus fubconditione,/i<oM

ful^autputorfuerit ,(uff\clr pro c5ditto*

msimplcmenco^qu^d icmeliiubac.
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ec,qu64 conful,aut prxcor fiatmec iOl lUttiirageaii» • vtitiir

poftcA i Aiatico lUa diuerut i &ifte-

coniiilatuin deponat, iterum rufpcn-

<litur conditio:atquc ica notauic A-
lexan.in dA.il quis lia;redcm,per tcx.

ibi.quod rutticicconcliCioncmcarua»

]cm,vcl mixtam i femel adimpletam

biida , licejc complementum eips no
dotaoeriti

. Sedhis non cbftantibus.in qua'ft.

prcpofitacotrariu puto vcruis.quod,

fciiicet, in fcqucntcti) vlquc hxrcdis

mortcm, condicionis euentuscxpe*

itccur,quia hoc , teftatoris volunuti

cocucoiens e(l,(ecundum quam c5*

diriones rcgi ^ iudicari,dicitur in K
inccnditionib.fi.de cond.&: dcir oft.

ctcnim, qui Titium , hxrcdcm mfti-

tuic , &c , cum ipfc moriccur.vel.poft

snoitem ipftus, Scprooio re(Utuih(<«

reditatem, vpluit»quidaliud voluir*

qtt3im,Titium,quattdm ipfe vixcrir,

Scmprcnio .Scmproniura vero fuc-

ccfToribus Ticij,in hxrcditate fua prq

fcrrc? igicur viucntc Ticio, clara cft

proeoadoetsib Sempronium.VQlu-

lat defonfti. (Qo6d ver6 rerufcitaias

TidttSiidcm iple«qisiancca vixerar,

. runc viuaCjdubium non eft;nam,ctfi

poft rcfufcitationcm fucccdat nou3

,vica,vc (cnpdc Abb. io c. fracernita*

tis,in £.de frig. & maJchdat.tamcn,

Idem ipfehomo eft; Nec quidquani

imp]icat,qo6d noua vita/icin code

homine:cccnim videmus, lide homi
ni,?f in cadcm vita nouos annosfuc

ccdcrc, & ijdc fumus qui ablunc an-

nofuimus,vc in l.proponcbaiur.ft'.de

iucLeifi Batt.tn l.iura^d fin. ({.de le-

gib.argumcntetur,rcfu(cicacum,non

\tdcrieundcm bomine fcdaliu.cxc'

plc fctuitutis , qux niorti c6par.itur,

J,fcruituicm.ft.de rcgu.nir.^ manu-
. jniflus.nouus homo dicuur in l.Ulcr

uus§.(i.in fi. tf.de adinulcg. quo etia

argumento ad aliam qucft. de qua

tercidit.nF.de cond.& dcmoiift.4]liod

tamcn non obftat^quiajCtfi manumif
fus,alius homo a lcgc reputctur, hoc
tamcn cft ii^e, quoad luris ciuiiis c£

fc£lus,vc denocat vcrbum ,
vii«t«r, in

d.§.fi. quxfiftio b5reperito(>fcripta

in noftro cafu,vtidcm eo,noa debet.
ab homine introduci, concra rci veci

tatc,iuxta J.fi fortc.ff.dc caftrcn.pcc.

'

vcrc,n3mquc,rclulcitatus, idc homo
cft,qut aotca fucrat, &L cundem Laza
rum Martha U. Matiafratr6fempec'
habuccunc, & id6m-refttrreftucoseft

in rcfurrcdiunc geoerali: ftidcille»

adoltfccns filius vnicns macris (u^

vidu,T,qui dcfunduscffcrcbacur cci-
uicatc Naim,datus cft macri fua;,

Luc.7. Nec rcpugnat , f vr.diximusJ
q(i6d,idem homofit>& nooa vitavt-

uat,rcfufciracuSi

Quod cbiter notabisad coocca**'

£bus,qui ad ccrtas vitas , & ad certas

pcrfonas rcftringuntur, qualcs,in Lu
iitaniaQoftra frcqucnccr Hcri ,vide-

mos emphvteufeos cootradlus; ploci

mi,namque, intererit,fiialis aliqoan
do cafos cucnerit,an celebrentur du
raruri vfquead trcsvitas,an vfquead
tres pcrlcnas.iuxra prij^fcntis arciculi

oblcruattone . Sicrgo fulcitatu$,ide

ipfe homocft poft rcrufcicaiioocmy

qui antea fuerar,eofd£ parentes , fra*

tres,forores,& amicos, cifde zSc&io
nibus, ac UKriri caufis obftri^los ha-
bct, cuic quafo) dubiuracritjqu6d,fi
ad leftaioiis voluntaccm, in pr^mif-
Li quaft.actcndan}us,^proutin his ta-

quam adfcopom, ante omnuiatceii«
deredcbcmus ; idem ille homorefo-
fcltatus , fubftituto ,vclucipr(dile«
Aus,quandiu vixcrit,dcbcac, praepo-
lii? Qua vna racionc

, prioris p*artis

fundamcnca, iundamcntahccr iiiiir-

mantunquodenim teftacoris fermo^
depriou tantuin v]€eidebcar»intelo
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Iigi,conccdimus,nifi aliudcx conic-
durisapparcac,ncuc bic ^pparcc, vbi

idcitcft, condiciotietn (cibcI iuiplcca

fbifle,increpidinegamns.
Qu6 fic>YC, fi iocenm dil vioit h««

tcsjinoriacur [ub(licucus,ve]uci con-
dicioQc pcndcnce morcuus, nihil , ad
hqrcdes cranfmiccac,vc in l.i.o: md.
J.b;ercs meus.ft.dc cond. & demonft»

14icikm b«res.fF.<|oand.dies ]eg.ced.'

9 Sed dubium criceconuers6,qmd^
& moctatts rub(licutus,adhuc haeredc

viuo rcuiuircac?& quiafvc philofophi

dicunc,& noftri cos imicaci) concra*

riorum cadcm cft dirciplioa , io fuf*

peofo icernmmnneic lelidam, ficut

m pr^cedentic«fu,confeftim cefpoci

dcremus, niH nos abhac rcnceociare

cardarcc lunfconfuici rcfponfum in

I.incercidic. fF.dc cond.& dcmooftr.

vbi,pofl<]uam dixerac Vlp.io princ.

ioccrcidcrc lcgacum,(icaperfonadc

eeflertt,cui lcgacum eft Inb conditio

iie,dinerfnm ctadic in eo« qos ciuica-

tem duncaxac amiccic , qoia refticui

poccft:& confcquenccrfubiungic, no
idem fore diccndum,(i m lcgacanum
ca pceoa fic ftacuca, qu^ irrogac ferui-

CHSemffMMfcruuus^ mquic ^moTtidfaad'

ytuTy pront ab eodem Vlpiao.pro te-

gula cradicum cft in I. ieroicocem

n.dc rcg.iur. Quod vcique incelligi-

cur,ctiainfi poft illacam lcruilc poena«

refttcucio cucniac,nc alias dc rc indu

bicabili Vlpiao. xcfp6difrc»appareac,

nc incpcareddacttrdifFerentia,qoam

intcr dcporcacum,& poen^ fcruu con
fticuic:Cum igicur.cciamfieieruicuce

ad libcrcitc lcgacanus rcflpifcar, c6

dirionalc lcgacum,ob fcmel incursa

ieruuucctn , njhilominus cxcin&um
snaiKac » & boe ideo , quia fcruicus

mprci afsitnilacor,i forciori, fi mors
Ipfa legacariun^ iooadac, quanuis ab
carcfipifcacad vicam ,cxcin^unihi-

lomious ciie legacom, appaccbic , vc

m ccrminis vifum cft Barc. in d.l.in-

ccrcidir,pcr ccxt.ibi
,
qui fane ccxr.

pro haclcoccocia incaicabiliccr ftrin

gic:iiifi forc^refponderi poflec,ferui«

cocem;morci comparari , qoia dcMm^
cnra morcis eft,vc v itam,&: omniahu
nianaiura,irrcmeabilitcr abicindass
Vndcjfi racrs, calis cll,(]uar, Dci pri..

uilcgio, hunc non opcrctur cftcftum,

non ei afsiroiiabicur fecuitus, ciii pri
oilegio principis, cam, reuocabilcm
clIe,concingac, quia jiifilliiluce Itbe^
ratus , fidionc lcgis iam ajius homo
elle.vidccur.l.fi kruus.§.fi. ff. dc adi-

mcD.lcg.l.qui res.§.arcam. ft.de folu

cion. vc noo mimcricu in illius pcr-
Ibna lcgatufti«ion ftifpendacurm d.l.

sncercidic> canquam non teliftumiiit

snioiilli. v;>}^ ax,>

Sccus in deportaco
,
qai rcfticQp

cus,non aliushomoclic pucacur,li*

cec poft deporcacionero, anccqua rc-

fticuacur, quaii alius dicacur m 1. cx
faao.fex&fto.ff.ad S.CTcebelli»j
Vc hinc iotecim noces dccidendi ra^
cionem ad vcrumqueicaftimdJ.iocer
cidic. Porro» (vc ad propoHcu noftro

rcdeamusjfifidionc lcgiscradicu fo-

rec,vc refufctcatiss,oouus homo intcl

lig^recnr,emnin6<cogcremur,iiiuia-

cibile fateri argumcocom d.1.incerci

dici Sed , quia calis fiftio,lcge,caoca

non rcpcritur,nobis non Iiccc,ea m-
croduccrc , necdc vno caiu., in quo
Jcx , ex fidtionc proccdit,ad alcerum
argotnencari .pcr rcgulam. l.fi force»

&de caftteB.peCi vc fic,cum rcfolcicn

cos,idc homo vere fic, qui anceafne^
rat,ncc ]cx,in contrarium fingac,ran

quam lcgacum illi hominidesciiftu*
adhuc cric in fufpcnfo .

Qux (ane feoccocia, ccftacoris vo
Joncatimagis conformiteft:qui,fide

hoc cafu rogacosfuiflec,nondobiefii

condum cam refponderec t qoff tdeff

nagis cft amplc^odayquia in cefta-

mencisi
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L»i, C,deSamfanSt. Eeckfl

mcncis^plcnius voluncaci tcdanciu gare iuris axioma ^ libcrtas, qux ie

intctprccajniut.l.inceftamentis^ff.de

reg-iur.fle clenique,iuris regulaproba

Cur.qua craiiicum e(l, eciain pco capa

cicatc honciiis , cria duncaxac rcpora

acccndi,f.idi,ncmpe,tcftamcnti,inor

tis dcfundi,^: adicionis h^rcditatis,

ncc mcdia tcpora noccrc , I.fcd &
m c6duione.$.roteinus.l.fl alienu.§,

incxtraneis.tl.de hxred.infl. §.in cx

trancis.inftic.dc h^red.qual. &: diffc,

r^iii dcfiunptus fuic cx Florcnclurif-

conhiito inprarcicaco §.in extraneis,

d.l.fiaiicnura.Sccuadum qua rcgula

clarc apparcr, mcdium monistcm-
pus,inccr mortcm teftacoris & con-

dicionis cxiftcnciam.non obefle lega

cario, fcu fidcicommiilaciojdc quo
agimus.

[6 Ex pr^dicla autem obfcruatione

hoc planccolligicurjqu^d morsnon
ita rcCurcitato ius anfert^ficuti rcftira

to,prxmifta fcmitus: & ca aux prin-

cipis refticucioconfert, ad Iibcrcace

rcl^ituco,muIc6 magis reftitutio Dci
confcrcCjad vica rcftituto- Vnue,cum
fcruus aiicuius (x cb fuppliciumin

poenacreniitoccm inctdat,& poftca

principislndulgcntia, ipoena libere

tur.in prioris domtni poccftate non
redcatjVi in I.aut damnum.§ .fi.fl'.dc

pccn.l.fiuftr.i,infr.dc fcnt.pal].S>: rcft.

quia ob pocna: damnacioncm » illius,

iam femel e0e dcfierac , vc dicicuc tn

d.§.fi.fquod in feruis ab hoftibns cap

tis locum nd liabec,qui poftliminio

reucrfi,inius prioris domini reuec-

tuntur,iuxta l.m bello. §. fi quisfcr-

uuro.l.fi.ff.dc capt.&: poftlim.rcucrf.

hQcut eC I.ab hoftibus.C.cod.cic.) fic

etiamferuusmorious ,quia illic6 a
domioi fuipoteftatc libcrator, luxra

illud lobc.yparuus & magnusihifum: (T

fcnmsjibcra tiomitwfuo, Si Dciindulgc
tia rcuiuifcac, non rcL!cr:ctur in dni

foccftaccm,{ed pociusjquia luxca vul

mcl iore compccijtt ampliusreoocar

ri oon poteft.l.ficucremel..C. de lib.

cau.cum alijs,1ibcr in pofteramma-
ncbit, nififortc dicauuis,qu6d,ficuti

fcruus pruiati, cffcdus fcruus pceoa:,

& abca iibcrjtus, & H in dominium
prioris domininon rcftituatur,fifci

Mmcn maoet,vcdeciditor io l.scoe-

raliter.§.fi feruus. fF.dcfideico. Tiber.

ita& fcruusfpeciali Dcibcneficioa
mortuis rcfulicitatus, ctfi in prioris

doraini poteftatcm non rcucrtatur,

maneat tamcn aftriClus fcruitioDci,

inatiqoo monafterio,fcii qaooisa-
iiopio Ioco,cxhibendo, vc non funtv

pauca>quibu$homincs alioqoin libe

ri,fcruiuncobligaci, ncctanquam re-
ligiofijfcd magis tanquam,rcligioni$ •

alcriptuij,quos,quia ita libcre, (e,rc-

Ji^iooisreruicio dedidetur, donatos,

Hifpani vocac: & in cdcbratifsima,

acmolcarum nacionum peragratio^

nc,frcquentifsima miraculof; Yir^
nis domo dc Guadalupe,nuncupat3,'
non rarb Jnucniucur,qui,fcrrcis olitn

infidclium vincuiis dcuincti(quibus,

amplifsims facrae domot parictes

funt coopcrtt , & iUis,tanqaiaoro,ac

geiius corufcatibos adornati) d dur^
captiulracis iugo, iiiuocat^ Virginis

mir.Tculo ]ibcr.'iti,alijqucmnumctis

« aljjscuildcm Yirgjnis miraculis ad-

iuti|& fanatifii^ancnc ibidc obfequio

religiorx domus,tn acce|:tibeneficij

gratia,&: oiccnoria obligati ,eiufqu^

pio miniftcriot pietatiscaufa inanci«

pati

.

Cactcrum m cafu ncftro,tcruus rc

fuCcicacus , libcr omninu mancbic
oec enim eft arqoalis ratio hutot, Sc

illius.quia poena Ubcratur,aam ille,

nimirum,/! mancac adhuc feruus fub
fifci dominio,qi)i cam incurricdana
cionc , qua filibcr homoafficcrctur,

cx libcro ieiuus ficrcc : vndc,etfi pcr

con-
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Sexu part,§.-^,

condcmnaiioncm,a domino fuo libe

rccur , tamcn condcmnaiis» talis cfl:,

qiij: non ad libcrtatem, lcd aVrC^ui,

tutcm fubordinaca cft,^ ,fi qucm pu,

nx fupplicio ,
princcps condonauic,

non illico libcrtatc quocjuc condo-

narc vifuscft cum,qui ancca icruus

crat: nc alias mclioris conditionis

vidcaiur poft crimcn commiflu,quia

cx co caufata cft rcftitutio j
qua cflcc

antca: O^iod in cafu noftro longc a-

lirer fc fc habet,vbi mors huius vita:

mortalis,pcr quam,feruus,a domino

fuo liberatur,ad (cruicuccrafubordi-

natanon cft: im6,poftqua raors mor
tuatunccftin ligno, quado raortua

vica fuit,mors vica: mortalis, in Dno
inoricntibus,non adfcruicutem ,fed

ab crgaftulo,ac carncis vinculis ad

vcram ac beaca libercatem cranficus

cft. Vndc fcruus,qui moritur,quia a

domini potcftatc libcraiur , nec vlla

aliam fcruitutem, morrc incurrit , fi

rcfa[cicccur,hberomnin6permancc,

vtpotc, qui iafcmcl libcratusfuifl^ec.

Prxtcrca, non cftnouum , ncc miru,

vc Dci tcfticutiojplura confcrac, qua
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raorsabflulcrat. Iicct tcrr.^ftrisprin.
cipis rcftirutio non ica c <icnd-itur
vcin l.fin.^.hnal.infradc.cnc.part'.&
rcft.quia hc^cDiuinx Jar • icacis pro-^im cft, &: r, facrofm^f o rcdemp-

cilS^l™^^"!^'^^^"'^*^^

nbilic^K"'''^"S;&:uicomprchca

dcbicoculpS^VJ^ '^"''^^""^^'^^'"s

ftus Doi.rnuse^x[:^;P;;*"°^'^C^

redcmpt,c,emoJumenuA^"^'"°^'^
ratnocumcnti,pcccacu&^
abundauic ^liftum^fupcrX ;

'^*

&:gracia,ad io„,.j; "^'^^^au.c

txpcdicacV^.^IIio.ic
rcfufc>cw

teftamcnto,boHs,g, ^xor. '^l"^
ftat.dccanos^i,„,,,.-S^^^^^^^^^

qux fpccialiDc^^iracuJoftti?" *

porc mortali
,
noi^^

illa qux dcV'
nouifsimodic.qua^ omncsrcfu^
mus. Vtinam.qui ^^^^
lcmhancrcfurreaioccxpedamp
incorcfurgamus, tanv^,„

illius,quirefurrcxita^„^j

miti? dormientiu,pcr
^^^^^

€tio mortuoru cft,in SHr^juj-j^
lefurrcdlio noftra eft. \

ILLI HONOR, LAVS, ET GLORL ,

SINE FINEjE«T-si-. \
X

Cpm liccnca da Santa Inquificao

;

Tmpre(fo cm Lisboa por Pedro CrasbceclC

Anno M PC IX,
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